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Attribution of Conduct in UN Peacekeeping Operations

Petra Perisic

$VVLVWDQW�SURIHVVRU��8QLYHUVLW\�RI�5LMHND��)DFXOW\�RI�/DZ

7KH�SDSHU�H[SORUHV�WKH�UXOHV�RQ�DWWULEXWLRQ�RI�FRQGXFW�ZLWKLQ�8QLWHG�1DWLRQV��81��SHDFHNHHSLQJ�
RSHUDWLRQV��$OWKRXJK�WKHUH�LV�QRZ�D�SUHYDLOLQJ�MXGLFLDO�SUDFWLFH�RI�HPSOR\LQJ�WKH�HৼHFWLYH�FRQWURO�
WHVW��WKH�FRQWHQW�RI�WKLV�WHVW�LV�QRW�VX৽FLHQWO\�FOHDU��$�UHYLHZ�RI�WKH�VR�IDU�VFDUFH�MXGLFLDO�SUDFWLFH�
GHPRQVWUDWHV�WKDW�GLৼHUHQW�FRXUWV�LQWHUSUHW�WKH�WHVW�LQ�GLৼHUHQW�ZD\V��7KLV�OHDGV�WR�XQFHUWDLQW\�RQ�
KRZ�WR�DSSO\�WKH�HৼHFWLYH�FRQWURO�WHVW�LQ�IXWXUH�FDVHV��WKH�QXPEHU�RI�ZKLFK�ZLOO�XQGRXEWHGO\�LQ-
FUHDVH��DV�WKH�QXPEHU�RI�SHDFHNHHSLQJ�RSHUDWLRQV�LQ�WKH�ZRUOG�ULVHV��,Q�WKLV�SDSHU��VHYHUDO�MXGLFLDO�
GHFLVLRQV�GHDOLQJ�ZLWK�WKH�LVVXH�RI�DWWULEXWLRQ�LQ�WKH�FRQWH[W�RI�SHDFHNHHSLQJ�RSHUDWLRQV�DUH�DQD-
O\]HG�DQG�FRPSDUHG��7KH�FRQFOXVLRQ�KLJKOLJKWV�VRPH�RI�WKH�HVVHQWLDO�ÀDZV�RI�WKH�FXUUHQW�V\VWHP��
ZKLFK�VKRXOG�EH�GHDOW�ZLWK�LQ�RUGHU�WR�DFKLHYH�D�PRUH�XQL¿HG�DSSURDFK�WR�WDFNOLQJ�WKH�DWWULEXWLRQ�
issue.

.H\ZRUGV�� LQWHUQDWLRQDO� UHVSRQVLELOLW\�� LQWHUQDWLRQDO� SHDFHNHHSLQJ�� LQWHUQDWLRQDO� RUJDQL]DWLRQV��
8QLWHG�1DWLRQV�

1. Introduction

In parallel with the growth of the number of the UN peacekeeping operations in the world, there 
has been a growth of allegations of peacekeepers being involved in unlawful acts, primarily those 
of sexual exploitation and abuse. Although 7KH�&RGH�RI�3HUVRQDO�&RQGXFW�IRU�%OXH�+HOPHWV1 ex-
SOLFLWO\� VHWV� RXW� WKH� UXOHV� RI� EHKDYLRU� RI� WKH� SHDFHNHHSLQJ� R൶FHUV�� RQH� RI� WKHP�SURYLGLQJ� WKDW�
peacekeepers should not “indulge in immoral acts of sexual, physical or psychological abuse or 
H[SORLWDWLRQ�RI�WKH�ORFDO�SRSXODWLRQ�RU�8QLWHG�1DWLRQV�VWD൵��HVSHFLDOO\�ZRPHQ�DQG�FKLOGUHQ�´�H[DP-
ples of disobedience of these rules are plenty. In the 1990s, sexual crimes by peacekeepers occurred 
in Bosnia, Mozambique, Cambodia, East Timor, and Liberia.2 Some years later, the UNHCR and 
6DYH�WKH�&KLOGUHQ�8. reported on sexual violence in Guinea, Liberia, and Sierra Leone.3 From 
2014 to 2017, evidence on sexual abuse by French, Georgian, and Congolese soldiers stationed in 
the Central African Republic had emerged.4 In 2018, shocking information on sexual exploitation 
FDPH�IURP�6\ULD��ZKHUH�DSSDUHQWO\�ZRPHQ�LQ�UHIXJHH�FDPSV�ZHUH�IRUFHG�WR�R൵HU�VH[XDO�IDYRUV�IRU�

1 Ten Rules Code of Personal Conduct for Blue Helmets,  https://conduct.unmissions.org/ten-rulescode-personal-con-
duct-blue-helmets  (2 September 2019).
2 R. Murphy, $Q�$VVHVVPHQW�RI�81�(ৼRUWV�WR�$GGUHVV�6H[XDO�0LVFRQGXFW�%\�3HDFHNHHSLQJ�3HUVRQQHO, International 
3HDFHNHHSLQJ��9RO������1R�����������S������
3 Ibid. 
4 R. McCarrel, 7KH�8QLWHG�1DWLRQV�DQG�6H[XDO�$EXVH��:K\�3HDFHNHHSLQJ�5HIRUP�+DV�)DLOHG��)RUHLJQ�$൵DLUV��KWWSV���
ZZZ�IRUHLJQD൵DLUV�FRP�DUWLFOHV������������XQLWHG�QDWLRQV�DQG�VH[XDO�DEXVH (02 September 2019); A. Essa, 81�
3HDFHNHHSHUV� KLW� E\� QHZ� $OOHJDWLRQV� RI� 6H[� $EXVH, Al Jazeera News, 10 July 2017,  https://www.aljazeera.com/
news/2017/07/peacekeepers-hit-allegations-sex-abuse-170701133655238.html (2 September 2019); K. Sief, Members 
RI�D�81�SHDFHNHHSLQJ�IRUFH�LQ�WKH�&HQWUDO�$IULFDQ�5HSXEOLF�DOOHJHGO\�WXUQHG�WR�VH[XDO�SUHGDWLRQ��EHWUD\LQJ�WKHLU�GXW\�
WR�SURWHFW, The Washington Post, 27 February 2016, http://www.washingtonpost.com/sf/world/2016/02/27/peacekeep-
ers/?utm_term=.0f4b3f830e65 (2 September 2019).

https://conduct.unmissions.org/ten-rulescode-personal-conduct-blue-helmets
https://conduct.unmissions.org/ten-rulescode-personal-conduct-blue-helmets
https://www.foreignaffairs.com/authors/ryan-mccarrel
https://www.foreignaffairs.com/articles/2016-02-14/united-nations-and-sexual-abuse%20(02
https://www.aljazeera.com/news/2017/07/peacekeepers-hit-allegations-sex-abuse-170701133655238.html%20(2
https://www.aljazeera.com/news/2017/07/peacekeepers-hit-allegations-sex-abuse-170701133655238.html%20(2
http://www.washingtonpost.com/sf/world/2016/02/27/peacekeepers/?utm_term=.0f4b3f830e65
http://www.washingtonpost.com/sf/world/2016/02/27/peacekeepers/?utm_term=.0f4b3f830e65
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aid from the United Nations in return.5 Sexual abuses are among the most usual, but certainly not 
WKH�RQO\�W\SH�RI�WKH�81�SHDFHNHHSLQJ�R൶FHUV¶�PLVFRQGXFW��$FWLRQV�VXFK�DV�DUELWUDU\�DUUHVW�DQG�GH-
tention have been reported many times as well.6 In addition, instances of a failure of peacekeepers 
to provide a necessary protection, as it was the case with 'XWFKEDW in Srebrenica, have raised much 
attention on the international scene.

Events in which peacekeepers were involved in some kind of unlawful behavior raise some im-
portant issues, ranging from those dealing with the prevention of abuses to those dealing with de-
termining an internationally responsible subject and undertaking a remedial action.7 In the present 
paper, we shall focus on the issue of international responsibility, more accurately on the issue of 
attribution of conduct of the members of peacekeeping missions. It will be analyzed under what 
circumstances are acts of peacekeepers attributed to international organizations under which they 
operate, and under what circumstances are they attributed to troop-contributing states.

The starting point of the analysis shall be the ILC Draft Articles on Responsibility of International 
Organizations of 2011 (DARIO).8 Articles 6 to 9 deal with the issue of attribution of conduct. In the 
SUHVHQW�SDSHU��WKH�VSHFL¿F�IRFXV�ZLOO�EH�ODLG�RQ�$UWLFOH����ZKLFK�VSHDNV�RI�DWWULEXWLRQ�RI�FRQGXFW�RI�
organs of a state placed at the disposal of an international organization and which, according to the 
DARIO Commentary, refers particularly to the peacekeepers.9 Article 7 provides the application of 
WKH�H൵HFWLYH�FRQWURO�WHVW�10

7KH�H൵HFWLYH�FRQWURO�WHVW�KDV�EHHQ�DSSOLHG�D�QXPEHU�RI�WLPHV�E\�QDWLRQDO�DQG�LQWHUQDWLRQDO�FRXUWV��
although in certain judicial decisions, other standards of attribution have been employed as well. 
In spite of the fact that there is now a prevailing judicial practice supporting the application of the 
H൵HFWLYH�FRQWURO�WHVW��WKHUH�LV�VWLOO�QR�XQL¿HG�UHDVRQLQJ�RQ�WKH�LVVXH�RI�DWWULEXWLRQ�DPRQJ�GL൵HUHQW�
judicial bodies.  

,Q�WKH�SUHVHQW�SDSHU��GL൵HUHQW�VWDQGDUGV�RI�DWWULEXWLRQ�RI�FRQGXFW�VKDOO�EH�HODERUDWHG�DQG�FRPSDUHG��
ZLWK�VSHFL¿F�HPSKDVLV�RQ�WKH�H൵HFWLYH�FRQWURO�WHVW�LQ�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV��
The overview of the relevant judicial decisions shall be given with the aim of determining the logic 
of judicial reasoning in cases in which responsibility for certain conduct had to be allocated to ei-
ther a state or an organization or to both of them jointly.

5 J. Ensor, :RPHQ�LQ�6\ULD�³IRUFHG�WR�H[FKDQJH�VH[XDO�IDYRUV´�IRU�81�DLG, The Telegraph, 27 February 2018,  https://
www.telegraph.co.uk/news/2018/02/27/women-syria-forced-exchange-sexual-favours-un-aid/ (3 September 2019). 
See also: 9RLFHV�IURP�6\ULD�����, United Nations Population Fund, December 2017,  https://hno-syria.org/data/down-
loads/gbv.pdf (3 September 2019).
6 See for instance, cases of $O�-HGGD and Mohammed, infra 3.4.1., 3.4.4.
7 See more on actions to address the peacekeepers’ conduct at: https://peacekeeping.un.org/en/standards-of-conduct (5 
September 2019).
8�7KH�OHJDO�VLJQL¿FDQFH�RI�'$5,2�KDV�EHHQ�TXHVWLRQHG�E\�VRPH�VFKRODUV�GXH�WR�WKH�IDFW�WKDW�WKH\��XQOLNH�WKH�'UDIW�$U-
WLFOHV�GHDOLQJ�ZLWK�WKH�UHVSRQVLELOLW\�RI�VWDWHV��'$56���PD\�QRW�\HW�EH�UHÀHFWLQJ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��6HH��.��
M. Larsen, $WWULEXWLRQ�RI�&RQGXFW�LQ�3HDFH�2SHUDWLRQV��WKH�³8OWLPDWH�$XWKRULW\�DQG�&RQWURO´�7HVW, European Journal 
RI�,QWHUQDWLRQDO�/DZ��9RO������������S��������6RPH�FULWLFV�PDLQWDLQ�WKDW�WKH�WH[W�RI�WKH�$UWLFOHV�KDV�QR�VXSSRUW�LQ�LQWHU-
national practice. See: J. Alvarez, 5HYLVLWLQJ�WKH�,/&¶V�'UDIW�5XOHV�RQ�,QWHUQDWLRQDO�2UJDQL]DWLRQ�5HVSRQVLELOLW\, ASIL 
3URFHHGLQJV��9RO�������������SS����������
9 DARIO Commentary, <HDUERRN�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ��9RO��,,��3DUW�,,� 2011, p. 56.
10 Draft Articles on the Responsibility of International Organizations, 2011,  http://legal.un.org/ilc/texts/instruments/
english/draft_articles/9_11_2011.pdf (5 September 2019).

https://www.telegraph.co.uk/news/2018/02/27/women-syria-forced-exchange-sexual-favours-un-aid/
https://www.telegraph.co.uk/news/2018/02/27/women-syria-forced-exchange-sexual-favours-un-aid/
https://hno-syria.org/data/downloads/gbv.pdf%20(3
https://hno-syria.org/data/downloads/gbv.pdf%20(3
https://peacekeeping.un.org/en/standards-of-conduct%20(5
http://legal.un.org/ilc/texts/instruments/english/draft_articles/9_11_2011.pdf
http://legal.un.org/ilc/texts/instruments/english/draft_articles/9_11_2011.pdf
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2. International Responsibility of International Organizations – an Issue of At-
tribution

Some authors rightly observe that the issue of the responsibility of international organizations 
has until a few decades ago been “a rather obscure area of law”.11 Recently, this issue has been 
addressed by the ILC DARIO. Two provisions are particularly relevant with regard to attribution.

First is Article 6, which states that “the conduct of an organ or agent of an international organi-
zation in the performance of functions of that organ or agent shall be considered an act of that 
organization under international law, whatever position the organ or agent holds in respect of the 
organization”,12 even if that organ or agent exceeds the authority or contravenes instructions,13 or 
if the organization acknowledges and adopts as its own the conduct which would otherwise not 
be attributable to it.14�'$5,2�GH¿QH�³RUJDQV´�DQG�³DJHQWV´�RI�DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ��SUR-
viding that an organ is “any person or entity which has that status in accordance with the rules of 
WKH�RUJDQL]DWLRQ´�ZKLOH�DQ�DJHQW�LV�³DQ�R൶FLDO�RU�RWKHU�SHUVRQ�RU�HQWLW\��RWKHU�WKDQ�DQ�RUJDQ��ZKR�
is charged by the organization with carrying out, or helping to carry out, one of its functions, and 
thus through whom the organization acts”.15 As the ILC Special Rapporteur Giorgio Gaja observed, 
³ZKDW�LV�GHFLVLYH�LV�QRW�ZKHWKHU�DQ�HQWLW\�LV�IRUPDOO\�GH¿QHG�DV�DQ�³RUJDQ´�EXW�UDWKHU�ZKHWKHU�DQ�
entity acts in that capacity.16 

If the UN peacekeepers are considered to be organs of the UN, the above rule on attribution applies, 
while the apportioning of responsibility for the wrongful acts to the UN becomes automatic. Ac-
cording to the UN Legal Counsel, peacekeeping forces can indeed be considered as organs of the 
UN. In his opinion, “as a subsidiary organ of the UN, an act of a peacekeeping force is, in principle, 
imputable to the Organization, and if committed in violation of an international obligation entails 
the international responsibility of the Organization and its liability in compensation”.17 He further 
added that “the fact that any such act may have been performed by members of a national military 
FRQWLQJHQW�IRUPLQJ�SDUW�RI�WKH�SHDFHNHHSLQJ�RSHUDWLRQ�GRHV�QRW�D൵HFW�WKH�LQWHUQDWLRQDO�UHVSRQVL-
bility of the United Nations vis-à-vis third States or individuals“.18 If, on the other hand, the UN 
Security Council has merely authorized the operation, which is then conducted under national or 
regional command, the responsibility lies exclusively with that state or a regional organization.19 
Legal position of peacekeepers as the subsidiary organs of the UN was also recognized in the Draft 
Model Status-of-Forces Agreement between the UN and the host countries.20

In cases in which a state organ is fully seconded to an international organization, that organ’s 
11 P. Palchetti, ,QWHUQDWLRQDO�5HVSRQVLELOLW\�IRU�&RQGXFW�RI�81�3HDFHNHHSLQJ�)RUFHV��WKH�4XHVWLRQ�RI�$WWULEXWLRQ, Se-
T�rQFLD��)ORULDQySROLV���9RO������1R�����������S�����
12 Ibid.
13 Art. 8 DARIO.
14 Art. 9 DARIO.
15 Art. 2 DARIO.
16 G. Gaja, 6HFRQG�5HSRUW�RQ�5HVSRQVLELOLW\�RI�,QWHUQDWLRQDO�2UJDQL]DWLRQV, Yearbook of the International Law Com-
PLVVLRQ��9RO��,,��3DUW�,��������S����
17�0HPRUDQGXP�RI� WKH�8QLWHG�1DWLRQV�/HJDO�&RXQVHO��0U��+DQV�&RUHOO��RI���)HEUXDU\������WR� WKH�'LUHFWRU�RI� WKH�
&RGL¿FDWLRQ�'LYLVLRQ��0U��9iFODY�0LNXOND��<HDUERRN�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ��9RO�����3DUW�,��������S�����
18 Ibid.
19 Responsibility of International Organizations: Comments and Observations received from International Organi-
zations, Document A/CN.4/637and Add. 1,  http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_637.
pdf&lang=ESX (8 September 2019).
20 Comprehensive Review of the Whole Question of Peacekeeping Operations in all Their Aspects, Model Sta-
tus-of-forces Agreement for Peace-keeping Operations, Report of the Secretary-General, UN. Doc. A/45/594, 1990, 
para. 15.

http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_637.pdf&lang=ESX
http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_637.pdf&lang=ESX
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conduct will be attributable to the organization, that is, Article 6 DARIO will apply.21 However, in 
practice it is quite rare that national contingents are fully seconded to an organization, which then 
establishes full control over them.22 In most cases, peacekeepers have a dual organ status, being at 
the same time an organ of a state and an organization. In a division of powers between these two 
VXEMHFWV��QRUPDOO\�GH¿QHG�LQ�DQ�DJUHHPHQW��DQ�RUJDQL]DWLRQ�HVWDEOLVKHV�RSHUDWLRQDO�FRQWURO23 over 
the troops seconded by member states, while the troop-contributing states retain disciplinary and 
criminal jurisdiction over them.24 Such division of powers implies that either one of them, as well 
as both of them jointly, might bear the responsibility for the peacekeepers’ misconduct.25 A criterion 

for apportioning responsibility in situations in which state organs are not fully seconded by mem-
ber states is set in Article 7 DARIO.  

Article 7 stipulates that “the conduct of an organ of a state or an organ or agent of an international 
organization that is placed at the disposal of another international organization shall be considered 
XQGHU�LQWHUQDWLRQDO�ODZ�DQ�DFW�RI�WKH�ODWWHU�RUJDQL]DWLRQ�LI�WKH�RUJDQL]DWLRQ�H[HUFLVHV�H൵HFWLYH�FRQ-
trol over that conduct”.26 According to this provision, attribution will be judged in each case depen-
GHQW�RQ�WKH�HVWDEOLVKHG�OHYHO�RI�H൵HFWLYH�FRQWURO��7KH�UDWLRQDOH�RI�$UWLFOH���LV�FOHDU��DSSRUWLRQLQJ�RI�
responsibility in situations in which troops are not entirely seconded to an international organiza-
tion cannot be automatic but rather depends on the actual control over them. Control means, inter 
alia, the possibility of preventing that misconduct.27 Responsibility is thus apportioned to the sub-
ject that was in a position to prevent the occurrence of the misconduct and yet has failed to do so.

Some authors have criticized a sharp distinction between Articles 6 and 7 DARIO, that is, between 
fully and not fully seconded state organs.28 They advocate the approach according to which the 
peacekeepers represent subsidiary organs of the UN and it is presumed that their conduct should 
be attributable to the Organization. This presumption rests on the fact that the contributing states 
transferred their authority to the UN, so that the national contingents could act exclusively on be-
half of the UN.29 The presumption may, however, be rebutted if national contingents “operate under 
WKH�GLUHFW�LQVWUXFWLRQV�RI�WKHLU�FRQWULEXWLQJ�VWDWH´�DQG�³IDOO�RXWVLGH�WKH�UHDFK�RI�WKH�81¶V�H൵HFWLYH�
control”.30

,W�LV�GL൶FXOW�WR�VHH�KRZ�WKH�DSSOLFDWLRQ�RI�$UWLFOH���DQG�WKH�SUHVXPSWLRQ�RI�DWWULEXWLRQ�WR�WKH�81�
FRXOG�FRQVWLWXWH�D�PRUH�FRQYHQLHQW�VWDQGDUG�RI�DWWULEXWLRQ�WKDQ�WKH�H൵HFWLYH�FRQWURO�VWDQGDUG�SUR-

21 DARIO Commentary, p. 56.
22 T. Dannenbaum, 7UDQVODWLQJ�WKH�6WDQGDUG�RI�(ৼHFWLYH�&RQWURO�LQWR�D�6\VWHP�RI�(ৼHFWLYH�$FFRXQWDELOLW\��+RZ�/L-
DELOLW\�6KRXOG�EH�DSSRUWLRQHG� IRU�9LRODWLRQV�RI�+XPDQ�5LJKWV�E\�0HPEHU�6WDWH�7URRS�&RQWLQJHQWV�6HUYLQJ�DV�81�
3HDFHNHHSHUV��+DUYDUG�/DZ�-RXUQDO��9RO������������S������
23�2SHUDWLRQDO�FRQWURO�LV�FRQVLGHUHG�WR�EH�WKH�DXWKRULW\�WR�³DVVLJQ�VSHFL¿F�WDVNV�RU�PLVVLRQV�WR�VXERUGLQDWH�FRPPDQG-
ers, to deploy units within the area of operations, to reassign forces, or to retain or delegate elements of operational 
or tactical level command or control.” T. D. Gill, /HJDO�$VSHFWV�RI�WKH�7UDQVIHU�RI�$XWKRULW\�LQ�81�3HDFH�2SHUDWLRQV, 
1HWKHUODQGV�<HDUERRN�RI�,QWHUQDWLRQDO�/DZ��9RO������������S�����
24 DARIO Commentary, p. 56; Comprehensive Review of the Whole Question of Peacekeeping Operations in all Their 
Aspects, Report of the Secretary-General, UN Doc. A/49/681, 21 November 1994, p. 3.
25 Condorelli observes that peacekeepers represent elements of governmental authority of both the UN and their own 
state, which leads to the existence of dual attribution of their conduct. See: L. Condorelli, /H�VWDWXW�GHV�IRUFHV�GH�O¶218�
et le droit international humanitaire��5LYLVWD�GL�GLULWWR�LQWHUQD]LRQDOH��9RO������������SS����������
26 Art. 7 DARIO.
27 Dannenbaum 2010, p. 114.
28 A. Sari & R. A. Wessel, ,QWHUQDWLRQDO�5HVSRQVLELOLW\� IRU�(8�0LOLWDU\�2SHUDWLRQV��)LQGLQJ�WKH�(8¶V�3ODFH�LQ� WKH�
*OREDO�$FFRXQWDELOLW\�5HJLPH��LQ�%��9DQ�9RRUHQ�	�6��%ORFNPDQV�	�-��:RXWHUV��(GV����7KH�(8¶V�5ROH�LQ�*OREDO�*RY-
ernance: The Legal Dimension, Oxford University Press, 2013, pp. 126-141.
29 Ibid. p. 11.
30 Ibid. p. 12.
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vided by Article 7. If it is accepted that peacekeepers have dual institutional link with both the state 
and the organization, whereby states surely retain disciplinary and criminal jurisdiction but some-
times operational control as well,31�LW�VHHPV�DSSURSULDWH�WR�DSSO\�WKH�H൵HFWLYH�FRQWURO�WHVW�SURYLGHG�
by Article 7.

,Q�VSLWH�RI�WKH�IDFW�WKDW�WKH�H൵HFWLYH�FRQWURO�WHVW�LV�³WKH�PRVW�ORJLFDO�DQG�UHDVRQDEOH�VWDQGDUG�IRU�WKH�
purposes of attribution of conduct”,32 the question of determining a degree of that control, however, 
arises. Gaja noted in his Report that “what matters is not exclusiveness of control, but the extent of 
H൵HFWLYH�FRQWURO³�33 which needs to be determined in each particular case.

3. Tests for Attribution of Conduct

�����(൵HFWLYH�&RQWURO�7HVW

7KH�H൵HFWLYH�FRQWURO�WHVW�LV�QRW�DQ�LQYHQWLRQ�RI�'$5,2��7KH�WHVW�LV�ZHOO�NQRZQ�LQ�WKH�FRQWH[W�RI�
state responsibility. Draft Articles on the Responsibility of States for Internationally Wrongful Acts 
(DARS) provide that “the conduct of a person or group of persons shall be considered an act of a 
State under international law if the person or group of persons is, in fact, acting on the instructions 
of, or under the direction or control of, that State in carrying out the conduct.”34 Not surprisingly, 
GHWHUPLQLQJ�ZKHWKHU�VSHFL¿F�FRQGXFW�LV�FDUULHG�³XQGHU�WKH�GLUHFWLRQ�RU�FRQWURO�RI´�D�VWDWH�PD\�EH�

SUREOHPDWLF��7KH�&RPPHQWDU\�WR�WKH�'$56�R൵HUV�VRPH�JXLGHOLQHV�LQ�WKDW�UHVSHFW��,W�SURYLGHV�WKDW�
D�³FRQGXFW�ZLOO�EH�DWWULEXWDEOH�WR�WKH�6WDWH�RQO\�LI�WKH�VWDWH�KDG�GLUHFWHG�RU�FRQWUROOHG�WKH�VSHFL¿F�
operation and the conduct complained of was an integral part of that operation“.35 On the other 
hand, the conduct will not be attributable to the state if it was “only incidentally or peripherally 
associated with an operation and … escaped from the State’s direction or control“.36 The same un-
derstanding of state control is present in the international jurisprudence. In the Military and Para-
PLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD the International Court of Justice was entrusted with 
the task of determining whether the acts of the Nicaraguan paramilitary group, the FRQWUDV, were 
attributable to the United States. The Court concluded that the general support which was granted 
to the FRQWUDV�E\�WKH�8QLWHG�6WDWHV�ZDV�QRW�VX൶FLHQW�WR�WUHDW�WKH�FRQWUDV as acting on that state’s 
behalf.37�7KH�&RXUW�IXUWKHU�DGGHG�WKDW�LW�ZRXOG�KDYH�WR�EH�SURYHQ�WKDW�WKH�8QLWHG�6WDWHV�KDG�H൵HF-
tive control of the military or paramilitary operations in the course of which the alleged violations 
were committed.38

7KH�,&-�DJDLQ�HPSOR\HG�WKH�H൵HFWLYH�FRQWURO�WHVW�LQ�WKH�*HQRFLGH case, in which the Court tried 
to establish whether the massacres at Srebrenica were committed by persons or entities ranking as 
organs of the Federal Republic of Yugoslavia. The Court then found that “it has not been estab-
31 R. Murphy, 8QLWHG�1DWLRQV�0LOLWDU\�2SHUDWLRQV�DQG�,QWHUQDWLRQDO�+XPDQLWDULDQ�/DZ��:KDW�5XOHV�$SSO\�WR�3HDFH-
NHHSHUV"�&ULPLQDO�/DZ�)RUXP��9RO������������S������
32 Gill 2011, p. 53.
33 Gaja 2004, p. 14.
34 Art. 8, DARS with commentaries, 2001, http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.
pdf (8 September 2019).
35 Ibid.
36 Ibid.
37�0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV� LQ�DQG�DJDLQVW�1LFDUDJXD� (Nicaragua v. United States of America), Merits, 
Judgment, ICJ Reports 1986, pp. 62 and 64-65, paras. 109, 115.
38 Ibid.

http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf


Pécs Journal of International and European Law - 2020/I.

-14-

lished that those massacres were committed on the instructions or under the direction of organs of 
WKH�UHVSRQGHQW�6WDWH��QRU�WKDW�WKH�5HVSRQGHQW�H[HUFLVHG�H൵HFWLYH�FRQWURO�RYHU�WKH�RSHUDWLRQV�LQ�WKH�
course of which those massacres … were perpetrated“.39

7KH�H൵HFWLYH�FRQWURO�WHVW�LQ�WKH�FRQWH[W�RI�VWDWH�UHVSRQVLELOLW\��QDWXUDOO\��GL൵HUV�IURP�WKH�VDPH�WHVW�
LQ�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV��7KLV�GLVWLQFWLRQ�GHULYHV�IURP�WKH�GL൵HUHQW�UHODWLRQV�EH-
tween the relevant subjects in each of these cases. In the case of state responsibility, actions of indi-
viduals or entities are either attributable to a state or not. In the context of the placing of an organ or 
agent at the disposal of an international organization, however, control does not concern the issue 
whether a certain conduct is attributable at all to a State or an international organization, but rather 
WR�ZKLFK�HQWLW\�±� WKH�FRQWULEXWLQJ�6WDWH�RU�RUJDQL]DWLRQ�RU� WKH�UHFHLYLQJ�RUJDQL]DWLRQ�±�FRQGXFW�
has to be attributed.40 In making the assessment of who is the responsible party, it is not necessary 
WR�FKHFN�WKH�H[LVWHQFH�RI�WKH�H൵HFWLYH�FRQWURO�RQ�WKH�SDUW�RI�ERWK�WKH�VWDWH�DQG�WKH�RUJDQL]DWLRQ��LW�
VX൶FHV�WR�FKHFN�ZKHWKHU�DQ�RUJDQL]DWLRQ�H[HUFLVHG�VXFK�FRQWURO��,I�LW�LV�HVWDEOLVKHG�WKDW�DQ�RUJD-
nization lacked such control, it automatically means that the act should be attributed to a state.41 
$OVR��WKH�SRVVLELOLW\�RI�GXDO�UHVSRQVLELOLW\�LQHYLWDEO\�GHULYHV�IURP�WKH�DSSOLFDWLRQ�RI�WKH�H൵HFWLYH�
FRQWURO�WHVW��DV�LW�LV�SRVVLEOH�WKDW�ERWK�WKH�81�DQG�WKH�WURRS�FRQWULEXWLQJ�VWDWH�KDG�H൵HFWLYH�FRQWURO�
over the particular conduct. Surprisingly, the UN Secretariat did not acknowledge this possibility. 
%\�GL൵HUHQWLDWLQJ�EHWZHHQ�WKH�81�SHDFHNHHSLQJ�RSHUDWLRQV��ZKLFK�DUH�XQGHU�WKH�IXOO�FRPPDQG�
and control of the UN, and actions authorized by the Security Council, but undertaken under the 
control of states or regional organizations, it failed to recognize situations in which troops receive 

orders from the UN but, in addition, receive orders from their respective governments.42 For in-
stance, the report of the Commission of Inquiry, established in order to investigate armed attacks 
on the UN personnel in Somalia (UNOSOM II) revealed that “the Force Commander of UNOSOM 
,,�ZDV�QRW�LQ�H൵HFWLYH�FRQWURO�RI�VHYHUDO�QDWLRQDO�FRQWLQJHQWV�ZKLFK��LQ�YDU\LQJ�GHJUHHV��SHUVLVWHG�
in seeking orders from their home authorities before executing orders of the Forces Command”.43 
Similarly, it was established that certain decisions by the commander of the Belgian contingent of 
the UN Assistance Mission for Rwanda (UNAMIR) were taken under the control of Belgium and 
not of UNAMIR.44 

The only scenario in which the UN admitted not having control over the peacekeepers, and conse-
TXHQWO\�QRW�EHDULQJ�UHVSRQVLELOLW\��LV�ZKHQ�WKH\�DUH�DFWLQJ�RXWVLGH�RI�WKHLU�R൶FLDO�FDSDFLW\��$UWLFOH�
8 DARIO states that ultra vires acts shall be attributable to an organization “if the organ or agent 
DFWV�LQ�DQ�R൶FLDO�FDSDFLW\�DQG�ZLWKLQ�WKH�RYHUDOO�IXQFWLRQV�RI�WKDW�RUJDQL]DWLRQ´�45 Commentary to 
'$56�$UWLFOH���R൵HUV�VRPH�JXLGHOLQHV�ZKHQ�LW�FRPHV�WR�GHOLQHDWLQJ�XQDXWKRUL]HG�EXW�VWLOO�R൶FLDO�
conduct and private conduct. The former refers to “actions and omissions of organs purportedly 
RU�DSSDUHQWO\�FDUU\LQJ�RXW�WKHLU�R൶FLDO�IXQFWLRQV³��DV�RSSRVHG�WR�³SULYDWH�DFWLRQV�RU�RPLVVLRQV�RI�
individuals who happen to be organs or agents of the State“.46 This characterization, according to 

39�&DVH�&RQFHUQLQJ�WKH�$SSOLFDWLRQ�RI�WKH�&RQYHQWLRQ�RQ�WKH�3UHYHQWLRQ�DQG�3XQLVKPHQW�RI�WKH�&ULPH�RI�*HQRFLGH 
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007, p. 43, para. 413. 
40 DARIO Commentary, p. 57. 
41 P. D’Argent, 6WDWH�RUJDQV�SODFHG�DW�WKH�GLVSRVDO�RI�WKH�81��HৼHFWLYH�FRQWURO��ZURQJIXO�DEVWHQWLRQ�DQG�GXDO�DWWULEXWLRQ�
RI�FRQGXFW��4XHVWLRQV�RI�,QWHUQDWLRQDO�/DZ��9RO����������SS���������6HH�DOVR� A. Spagnolo, 7KH�ÄUHFLSURFDO³�DSSURDFK�
LQ�DUWLFOH���$5,2��D�5HSO\�WR�3LUUH�G¶$UJHQW, 4XHVWLRQV�RI�,QWHUQDWLRQDO�/DZ��9RO��������, pp. 33-41.
42 C. Leck, ,QWHUQDWLRQDO�5HVSRQVLELOLW\�LQ�8QLWHG�1DWLRQV�3HDFHNHHSLQJ�2SHUDWLRQV��&RPPDQG�DQG�&RQWURO�$UUDQJH-
PHQWV�DQG�WKH�$WWULEXWLRQ�RI�&RQGXFW��0HOERXUQH�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO������������S������
43 S/1994/653, paras. 243-244.
44�0XNHVKLPDQD�1JXOLQ]LUD�DQG�2WKHUV�Y��%HOJLXP�DQG�2WKHUV, RG Nos. 04/4807/A and 07/15547/A, Judgment of 8 
December 2010, Court of First Instance of Brussels.
45 Art. 8 DARIO.
46 DARS Commentary, p. 46.
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VRPH�DXWKRUV��WDNHV�WKH�DFWV�RI�KXPDQ�ULJKWV�YLRODWLRQV�RXWVLGH�WKH�VFRSH�RI�³R൶FLDO�FDSDFLW\´��WKDW�
is, outside the scope of responsibility of the UN and triggers the responsibility of a troop-contrib-
uting state.47�7KH�IDFW�LV��KRZHYHU��WKDW�LW�LV�RIWHQ�TXLWH�GL൶FXOW�WR�GL൵HUHQWLDWH�EHWZHHQ�WKH�DFWV�
FRPPLWWHG�LQ�WKH�R൶FLDO�FDSDFLW\�IURP�WKRVH�FRPPLWWHG�³R൵�GXW\´��7KHUH�DUH�QR�FOHDU�LQGLFDWLRQV�
RQ�KRZ�DFWLQJ�LQ�WKH�R൶FLDO�FDSDFLW\�VKRXOG�EH�DVVHVVHG��7KDW�LV�ZK\�IDFWXDO�FLUFXPVWDQFHV�RI�HDFK�
particular case should be taken into consideration, including the opinion on the issue of the Force 
&RPPDQGHU�RU�&KLHI�RI�6WD൵�48

�����2YHUDOO�&RQWURO�7HVW

In 3URVHFXWRU�Y��7DGLF, the International Tribunal for the former Yugoslavia (ICTY) introduced a 
new standard of attribution, the overall control test.49 In the focus of the Tribunal was determining 
individual criminal responsibility, and not the state responsibility. However, the Tribunal found it 
necessary to determine whether the acts committed by Dusko Tadic could be attributed to the FR 
<XJRVODYLD��6XFK�DWWULEXWLRQ�ZRXOG�LPSO\�WKDW�WKH�FRQÀLFW�LQ�TXHVWLRQ�ZDV�RI�DQ�LQWHUQDWLRQDO�FKDU-
acter and thus Article 2 of the Fourth Geneva Convention of 1949 should be applied. The Appeals 
&KDPEHU�ZDV�RI�WKH�RSLQLRQ�WKDW�H൵HFWLYH�FRQWURO�WHVW�ZDV�LQDSSURSULDWH�JLYHQ�WKH�VSHFL¿F�FLUFXP-
VWDQFHV�RI�WKH�FDVH��,W�IRXQG�WKDW�WKH�H൵HFWLYH�FRQWURO�WHVW�PD\�EH�HPSOR\HG�LQ�VLWXDWLRQV�LQ�ZKLFK�
private individuals act on the state’s behalf.50 However, if those individuals make up “an organized 
and hierarchically structured group such as a military unit or, in case of war or civil strife, armed 
EDQGV�RI�LUUHJXODUV�RU�UHEHOV´��³IRU�WKH�DWWULEXWLRQ�WR�D�6WDWH�RI�DFWV�RI�WKHVH�JURXSV�LW�LV�VX൶FLHQW�
to require that the group as a whole … [was] under the overall control of the State“.51 Such control 
exists when a state has a role in “organizing, coordinating or planning the military actions of the 
PLOLWDU\�JURXS��LQ�DGGLWLRQ�WR�¿QDQFLQJ��WUDLQLQJ�DQG�HTXLSSLQJ�RU�SURYLGLQJ�RSHUDWLRQDO�VXSSRUW�
to that group”.52 This means that, according to the overall control test, the responsibility of a state 
H[LVWV�HYHQ�LI�WKDW�VWDWH�JDYH�QR�VSHFL¿F�LQVWUXFWLRQV�IRU�WKH�FRPPLVVLRQ�RI�DQ\�RI�WKH�HQXPHUDWHG�
acts.53�&OHDUO\��WKLV�WHVW�LV�VWULFWHU�IRU�D�VWDWH�LQ�FRPSDULVRQ�WR�WKDW�RI�H൵HFWLYH�FRQWURO�

7KH�,&-�UHÀHFWHG�RQ�WKH�RYHUDOO�FRQWURO�WHVW�ZKHQ�GHFLGLQJ�WKH�%RVQLDQ�*HQRFLGH case. The Court 
observed that the ICTY was not called upon to rule on questions of state responsibility, as “its 
jurisdiction is criminal and extends over persons only”.54 The ICJ further found that the Tribunal 
GHDOW�ZLWK�³LVVXHV�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ�ZKLFK�GR�QRW�OLH�ZLWKLQ�WKH�VSHFL¿F�SXUYLHZ�RI�LWV�MX-
risdiction and, moreover, the resolution of which is not always necessary for deciding the criminal 
cases before it”.55 Thus, the ICJ concluded that the application of the overall control test may have 
EHHQ�DSSURSULDWH�IRU�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�DQ�DUPHG�FRQÀLFW�ZDV�LQWHUQDWLRQDO��EXW�IRXQG�WKDW�
in the context of state responsibility it was “unpersuasive”.56

47 See Dannenbaum 2010, p. 158.
48 DARIO Commentary, p. 61.
49�3URVHFXWRU�Y��7DGLF, ICTY-94-1-A (1999), 38 ILM.
50 Ibid. para. 129.
51 Ibid. para. 120.
52 Ibid. para. 137. See also S. Talmon, 7KH�UHVSRQVLELOLW\�RI�RXWVLGH�SRZHUV�IRU�DFWV�RI�VHFHVVLRQLVW�HQWLWLHV, International 
DQG�&RPSDUDWLYH�/DZ�4XDUWHUO\��9RO������������S������
53 Ibid.
54�3URVHFXWRU�Y��7DGLF, para. 403.
55 Ibid.
56 Ibid. para. 404. For a scholarly critique of the overall control test see: G. Kajtár, An Overall Critique of the Overall 
Control Test, LQ�=V��&VDSy��(G����(POpNN|WHW�+HUF]HJK�*p]D�V]�OHWpVpQHN�����pYIRUGXOyMiUD��$�LXV�LQ�EHOOR�IHMOĘGpVH�pV�
mai problémái.�3pFV��������pp. 82-98. For a critical analysis of the standpoint of the ICJ see A. Cassese, 7KH�1LFDUDJXD�
and Tadiü�7HVWV�5HYLVLWHG�LQ�/LJKW�RI�WKH�,&-�-XGJPHQW�RQ�*HQRFLGH�LQ�%RVQLD, European Journal of International Law, 
9RO������1R�����������SS����������
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3.3. Ultimate Authority and Control Test

The third test employed in international jurisprudence when determining the attribution of acts 
was the test of ultimate authority and control. In the %HKUDPL�6DUDPDWL cases, the European Court 
of Human Rights (ECtHR) was asked to determine whether unlawful acts committed by the Unit-
ed Nations Mission in Kosovo (UNMIK) and the NATO military force in Kosovo (KFOR), both 
established by the UN Security Council Resolution 1244, constituted violations of the European 
Convention on Human Rights (ECHR) by the troop-contributing states. In the Behrami case, one 
boy was killed and another injured by undetonated cluster bombs that remained after the NATO 
bombing of Yugoslavia in 1999. It was submitted in the application to the Court that France violat-
ed Article 2 of the European Convention on Human Rights (ECHR) due to the fact that its KFOR 
troops failed to clear the unexploded bombs, although they knew of their existence.57 France, on 
the other hand, claimed that it was UNMIK that was responsible for demining and, consequently, 
that the responsibility for what happened lies with the UN. In the 6DUDPDWL case, a Kosovar was de-
tained by the KFOR commander under suspicion of posing a security threat. The applicant claimed 
that his extra-judicial detention constituted a violation of Article 5 of the ECHR and brought a 
claim against Norway and France since the two KFOR commanders involved in his detention were 
of Norwegian and French nationality. The two states claimed that it was the UN that had authority 
over the commanders and is, therefore, the one the action should be brought against.

The ECtHR found in both cases that the acts in question should be attributed to the United Na-
WLRQV��KRZHYHU��LW�EDVHG�LWV�GHFLVLRQV�RQ�GL൵HUHQW�DUJXPHQWV�GHULYLQJ�IURP�WKH�GL൵HUHQW�VWDWXV�RI�
UNMIK and KFOR, respectively. While UNMIK was a subsidiary organ of the UN, and thus its 
actions were clearly attributable to the Organization, KFOR was not a subsidiary organ of the UN 
but instead a military force placed at the disposal of the Organization. It was, therefore, necessary 
to determine whether the UN exercised necessary control over KFOR and whether the UN could 
consequently be responsible for its actions.

In order to examine the Security Council control over KFOR, the ECtHR elaborated on the issue 

of delegation of powers. The Court noted that the delegation of the Security Council powers is 
EDVHG�RQ�&KDSWHU�9,,�RI�WKH�81�&KDUWHU�DQG�LV�HVWDEOLVKHG�DV�WKH�VXEVWLWXWH�IRU�WKH�$UWLFOH����DJUHH-
ments, which were never concluded.58 The Court found that the key question was “whether the 
UNSC retained ultimate authority and control so that operational command only was delegated”.59 
The Court concluded that the UNSC did retain such ultimate authority and control, and it based 
LWV�FRQFOXVLRQ�RQ�IRXU�DUJXPHQWV��)LUVW��&KDSWHU�9,,�DOORZHG�WKH�816&�WR�GHOHJDWH�LWV�SRZHUV�WR�
member states or regional organizations; second, the power to delegate is a delegable power; third, 
the delegation was explicit in the Resolution; fourth, the delegation was limited by the KFOR man-
GDWH��ZKLFK�ZDV�SUHFLVHO\�GH¿QHG�LQ�WKH�5HVROXWLRQ��DQG�¿IWK��WKH�PLOLWDU\�SUHVHQFH�ZDV�UHTXLUHG�
by the Resolution to report to the UNSC in order to allow the SC to exercise overall authority and 
control.60 The Court thus concluded that, although the UNSC delegated operational command to 
NATO, it retained ultimate authority and control over the security mission61 and, for this reason, the 
impugned action is attributable to the UN.62

57�$JLP�%HKUDPL�DQG�%HNLU�%HKUDPL�Y��)UDQFH (App. no. 71412/01) 5X]KGL�6DUDPDWL�Y��)UDQFH��*HUPDQ\�DQG�1RUZD\ 
(App. no. 78166/01) ECtHR (2007) para. 61.
58�%HKUDPL�DQG�6DUDPDWL, para. 132-133.
59 Ibid. para. 133.
60 Ibid. para. 134.
61 Ibid. para. 135.
62 Ibid. para. 141.
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The ultimate authority and control test introduced a rather innovative approach in determining 
WKH�DWWULEXWLRQ�RI�FRQGXFW��,Q�RSSRVLWLRQ�WR�WKH�H൵HFWLYH�FRQWURO�WHVW��ZKLFK�UHTXLUHV�WKH�VXEMHFW�LQ�
TXHVWLRQ�WR�LVVXH�VSHFL¿F�LQVWUXFWLRQV��DQG�WKH�RYHUDOO�FRQWURO�WHVW��ZKLFK�LV�OHVV�VWULFW�WKDQ�WKH�HI-
fective control test but nevertheless requires a certain degree of control over a conduct, the ultimate 
authority and control test does not require any actual control over the conduct but merely seeks to 
determine whether the delegation of power from one subject to another was validly performed. If 
so, acts or omissions by the subject, to which the power to act was delegated, are attributable to the 
one delegating the power.

The approach taken by the ECtHR in the %HKUDPL�6DUDPDWL cases was not in accordance with the 
standard of attribution later adopted in DARIO. Although the said cases antedated DARIO, the 
H൵HFWLYH�FRQWURO�WHVW�ZDV�DOUHDG\�WKHQ�DQ�HVWDEOLVKHG�WHVW�RI�DWWULEXWLRQ�LQ�WKH�FRQWH[W�RI�VWDWH�UH-
sponsibility and was in that respect a part of customary international law.63 Moreover, even prior to 
'$5,2��WKH�H൵HFWLYH�FRQWURO�WHVW�KDV�EHHQ�UHFRJQL]HG�LQ�WKH�FRQWH[W�RI�UHVSRQVLELOLW\�RI�LQWHUQD-
tional organizations.64 The ECtHR decision, which provided an attribution of conduct to the orga-
nization even though the troops were under factual control of a troop-contributing state, was widely 
criticized.65�7KH�FULWLFLVP�ZDV�UHÀHFWHG�LQ�WKH�SRVW�Behrami judicial practice, including the practice 
of the ECtHR itself, which departed from the ultimate authority and control test.

�����5HOHYDQW�&DVHV�LQ�WKH�1DWLRQDO�DQG�(XURSHDQ�-XULVSUXGHQFH

�������7KH�$O�-HGGD�&DVH

Shortly after Behrami, the UK House of Lords decided the case of $O�-HGGD. Al-Jedda, who held 
dual nationality of the UK and Iraq, was detained in Iraq by the UK forces for the alleged partic-
ipation in terrorist activities. The UK forces operated under MNF-I, a multi-national force autho

rized by the Security Council.66 Al-Jedda challenged the lawfulness of his detention before the 
UK courts, claiming that his right to liberty, guaranteed under the ECHR, was violated.67 Both the 
Divisional Court in its judgment of 2005 and the Court of Appeal in its judgment of 2006 held that 
the Multinational force was authorized by the UN Security Council Resolution 1546 to take “all 
necessary measures” to contribute to the maintenance of peace and security in Iraq. Since the UN 
Member states are obliged to carry out Security Council decisions68 and the obligations under the 

63 C. Ryngaert, $SSRUWLRQLQJ�5HVSRQVLELOLW\�EHWZHHQ�WKH�81�DQG�0HPEHU�6WDWHV�LQ�81�3HDFH�6XSSRUW�Operations: 
$Q�,QTXLU\�LQWR�WKH�$SSOLFDWLRQ�RI�WKH�³(ৼHFWLYH�&RQWURO´�6WDQGDUG�DIWHU�%HKUDPL��,VUDHO�/DZ�5HYLHZ��9RO������1R�����
2012, p. 158.
64�)LQDQFLQJ�RI�WKH�8QLWHG�1DWLRQV�3URWHFWLRQ�)RUFH��WKH�8QLWHG�1DWLRQV�&RQ¿GHQFH�5HVWRUDWLRQ�2SHUDWLRQ�LQ�&URDWLD��
the United Nations Preventive Deployment Force and the United Nations Peace Forces headquarters, Report of the 
Secretary-General, United Nations General Assembly, 51st Session, A/51/389 (20 September 1996).
65 See for instance: Larsen 2008, p. 520; A. Sari, -XULVGLFWLRQ�DQG�,QWHUQDWLRQDO�5HVSRQVLELOLW\�LQ�3HDFH�6XSSRUW�2S-
HUDWLRQV��7KH�%HKUDPL�DQG�6DUDPDWL�&DVHV��+XPDQ�5LJKWV�/DZ�5HYLHZ��9RO�����������SS�����������)��0HVVLQHR��The 
+RXVH�RI�/RUGV�LQ�$O�-HGGD�DQG�3XEOLF�,QWHUQDWLRQDO�/DZ��$WWULEXWLRQ�RI�&RQGXFW�WR�81�$XWKRUL]HG�)RUFHV�DQG�WKH�
3RZHU�RI�WKH�6HFXULW\�&RXQFLO�WR�'LVSODFH�+XPDQ�5LJKWV��1HWKHUODQGV�,QWHUQDWLRQDO�/DZ�5HYLHZ��9RO��/9,��������SS��
35-62; K. E. Boon, $UH�&RQWURO�7HVWV�¿W�IRU�WKH�)XWXUH"�7KH�6OLSSDJH�3UREOHP�LQ�$WWULEXWLRQ�'RFWULQHV, Melbourne 
-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO������1R�����������S������
66 SC Res 1511 (2003); SC Res 1546 (2004).
67 Art. 5(1) ECHR.
68 Art. 25 UN Charter.
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UN Charter prevail over all the other states’ obligations,69 the UK’s obligation took precedence 
over its obligation under the Convention.70 The applicant appealed to the House of Lords. Before 
this Court, the Secretary of State raised a new argument, claiming that detention was attributable to 
the United Nations and was, therefore, outside of the scope of the Convention. The House of Lords 
had to determine whether in this particular case, the UK or the UN bore responsibility for unlawful 
GHWHQWLRQ��7KH�+RXVH�RI�/RUGV�HPSKDVL]HG�GL൵HUHQW�FLUFXPVWDQFHV�LQ�WKH�$O�-HGGD case in com-
parison to those in %HKUDPL�6DUDPDWL. According to Lord Bingham, “the international security and 
civil presence in Kosovo were established at the express behest of the UN and operated under its 
auspices, with UNMIK a subsidiary organ of the UN”.71 On the contrary, in Iraq, “the multinational 
force was not established at the behest of the UN, was not mandated to operate under UN auspices 
and was not a subsidiary organ of the UN”.72�*LYHQ�WKH�VDLG�GL൵HUHQFHV�EHWZHHQ�WKH�WZR�FDVHV��WKH�
House of Lords found that the standard from Behrami was inapplicable in the present case and, 
consequently, the disputed acts should be attributed to the UK. By reasoning this way, the House of 
/RUGV�DFWXDOO\�HPEUDFHG�WKH�H൵HFWLYH�FRQWURO�WHVW�

7KH�DSSURDFK�RI�WKH�+RXVH�RI�/RUGV�ZDV�FRQ¿UPHG�E\�WKH�(&W+5��7KH�&RXUW��WKRXJK��GLG�UHIHU�
to the ultimate control test, obviously to justify its application in the Behrami case. However, by 
GLVWLQJXLVKLQJ�WKH�IDFWXDO�VLWXDWLRQ�LQ�WKH�WZR�FDVHV��WKH�&RXUW�DSSOLHG�WKH�H൵HFWLYH�FRQWURO�WHVW�LQ�
$O�-HGGD.73 It was actually an odd mixture of attribution tests in the Court’s argumentation since the 
Court opined that�³WKH�8QLWHG�1DWLRQV�6HFXULW\�&RXQFLO�KDG�QHLWKHU�H൵HFWLYH�FRQWURO�QRU�XOWLPDWH�
authority and control over the acts and omissions of troops within the Multinational Force and that 
the applicant’s detention was not, therefore, attributable to the United Nations“.74 

�������7KH�0XNHVKLPDQD�&DVH

$QRWKHU�LQVWDQFH�RI�WKH�DSSOLFDWLRQ�RI�WKH�H൵HFWLYH�FRQWURO�WHVW�ZDV�WKH�0XNHVKLPDQD case, heard 
EHIRUH�WKH�%HOJLDQ�¿UVW�LQVWDQFH�FRXUW��7KH�FDVH�GHDOW�ZLWK�WKH������5ZDQGDQ�PDVVDFUH�DQG�WKH�

apportioning of responsibility between the UN and Belgium for not preventing the massacre. The 
UN mission, MINUAR, was, namely, composed of Belgian troops.

Some of the Rwandan refugees found shelter in a MINUAR encampment, the so-called ETO 
((FROH�7HFKQLTXH�2৽FLHOOH). However, the Belgian troops decided to withdraw the Blue Helmets 
from the MINUAR, leaving refugees unprotected. It was found that Belgian commanders could not 
have been ignorant of the war crimes committed on a large scale in Rwanda before the evacuation 
of the ETO, as well as that the mere presence of the Belgian troops would guarantee the Rwandan 
refugees safety.75

In deciding the case, the Belgian court found that peacekeepers’ acts were attributable to Belgium 

69 Art. 103 UN Charter.
70 5���RQ�WKH�DSSOLFDWLRQ�RI�$O�-HGGD��Y��6HFUHWDU\�RI�6WDWH�IRU�'HIHQFH [2005] EWHC 1809 (Admin); [2006] EWCA 
Civ 327.
71�5���RQ�WKH�$SSOLFDWLRQ�RI�$O�-HGGD��Y��6HFUHWDU\�RI�6WDWH�IRU�'HIHQFH, 2007, UKHL 58, para. 24.
72 Ibid.
73 An analysis of the Court’s decision see in: M. Milanovic, (XURSHDQ�&RXUW�GHFLGHV�$O�6NHLQL�DQG�$O�-HGGD, EJIL: 
Talk!,  https://www.ejiltalk.org/european-court-decides-al-skeini-and-al-jedda/ (3 November 2019).
74�$O�-HGGD�Y��WKH�8QLWHG�.LQJGRP (App. no. 27021/08) ECtHR (2011) para 84.
75�0XNHVKLPDQD�1JXLOLQ]LUD�DQG�RUV��Y��%HOJLXP�DQG�RUV�, Brussels Court of First Instance, ILDC 1604 (BE 2010), 8 
December 2010, in C. Ryngaert & I. F. Dekker & R. A. Wessel & J. Wouters (Eds.): Judicial Decisions on the Law of 
International Organizations, Oxford University Press, 2016, p. 339.

https://www.ejiltalk.org/european-court-decides-al-skeini-and-al-jedda/
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and not to the UN, as peacekeepers were GH�IDFWR under Belgian command and control.76 Regard-
less of the fact that actions took place under the UN mission, the Court observed who exercised 
DFWXDO�FRQWURO�RYHU�WKH�WURRSV��7KXV��WKH�&RXUW�HPSOR\HG�WKH�H൵HFWLYH�FRQWURO�WHVW�IURP�$UWLFOH���
DARIO.

�������7KH�1XKDQRYLü�&DVH

In the 1XKDQRYLü case, and the related 0XVWD¿ü case heard before the Dutch courts, it was decid-
ed on the attribution of conduct of the so-called 'XWFKEDW�±�WKH�'XWFK�PLOLWDU\�FRQWLQJHQW�ZKLFK�
IRUPHG�SDUW�RI�81352)25�±�WKH�81�RSHUDWLRQ�LQ�%RVQLD��7KH�FODLP�WR�WKH�'LVWULFW�&RXUW�RI�7KH�
+DJXH�ZDV�EURXJKW�E\�WKH�IRUPHU�81�LQWHUSUHWHU��1XKDQRYLü��DQG�WKH�IDPLO\�RI�5L]R�0XVWD¿ü��
They claimed responsibility of the Netherlands for the failure of 'XWFKEDW to provide shelter within 
LWV�FRPSRXQG�WR�0XVWD¿ü�DQG�1XKDQRYLü¶V�IDPLO\��UHVXOWLQJ�LQ�WKHP�EHLQJ�NLOOHG�E\�WKH�%RVQLDQ�
Serb forces. The District Court dismissed their claim, stating that, although neither the UN nor 
WKH�1HWKHUODQGV�H[HUFLVHG�³H൵HFWLYH�RYHUDOO�FRQWURO´�77 it was the UN that exercised operational 
FRPPDQG�DQG�FRQWURO�RYHU�WKH�'XWFK�IRUFHV��ZKLFK�VX൶FHV�IRU�WKH�DWWULEXWLRQ�RI�DFWV�WR�WKH�81�78

7KH�$SSHDOV�&RXUW�UHYHUVHG�WKH�¿UVW�LQVWDQFH�GHFLVLRQ��)LUVW��XQOLNH�WKH�'LVWULFW�&RXUW��ZKLFK�H[-
FOXGHG�WKH�SRVVLELOLW\�RI�GXDO�DWWULEXWLRQ��LW�IRXQG�WKDW�PRUH�WKDQ�RQH�SDUW\�PD\�H[HUFLVH�H൵HFWLYH�
control in a particular case.79 This was probably “the most important” and “potentially innovative” 
aspect of the judgment.80 By applying Article 7 DARIO, the Court found that the Dutch forces 
H[HUFLVHG�H൵HFWLYH�FRQWURO�DQG�ZHUH�WKXV�LQ�D�SRVLWLRQ�WR�SUHYHQW�WKH�RFFXUUHQFH�RI�KXPDQ�ULJKWV�
violations but failed to do so.81 The Supreme Court ruling upheld the Appeals Court decision, con-
¿UPLQJ�WKDW�ERWK�WKH�81�DQG�WKH�'XWFK�VWDWH�ZHUH�UHVSRQVLEOH�IRU�WKH�DFWV�RI�'XWFKEDW.82

In legal literature, there have been opposing standpoints with regard to the “power to prevent” stan-
dard, applied by the Appeals Court. The controversy of the said standard lies with the fact that its 
DSSOLFDWLRQ�EURDGHQV�WKH�DSSOLFDWLRQ�RI�WKH�H൵HFWLYH�FRQWURO�WHVW��7KH�LQWHUQDWLRQDO�ODZ�VXEMHFW��EH�

it a state or an international organization, may be found responsible even if the conduct in question 
“occurred independent of any direct order, or even in contravention of orders from above“.83 This 
DSSURDFK�GL൵HUHQWLDWHV�H൵HFWLYH�FRQWURO�LQ�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV�IURP�WKH�VDPH�
WHVW�LQ�WKH�FRQWH[W�RI�VWDWH�UHVSRQVLELOLW\��6RPH�DXWKRUV��KRZHYHU��¿QG�WKH�SUHYHQWLYH�LQWHUSUHWD-
tion of the test “a scholarly initiative”, which, at the time of its introduction, “was neither based 

76  Ibid.
77�7KH�³H൵HFWLYH�RYHUDOO�FRQWURO´�WHVW��ZKLFK�QRPLQDOO\�FRPSULVHV�ERWK�H൵HFWLYH�DQG�RYHUDOO�FRQWURO�WHVWV��\HW�LQ�SUDF-
WLFH�VLJQL¿HV�WKH�ODWWHU��ZDV�DOVR�HPSOR\HG�E\�WKH�(&W+5�LQ�GHWHUPLQLQJ�ZKHWKHU�7XUNH\�H[HUFLVHG�FRQWURO�RYHU�WKH�SRO-
icies and actions of the authorities of the Northern Cyprus. See�/RL]LGRX�Y��7XUNH\ (App. No. 15318/89) ECtHR (1996).
78 1XKDQRYLü�Y��6WDWH�RI�WKH�1HWKHUODQGV��0LQLVWU\�RI�'HIHQFH�DQG�0LQLVWU\�RI�)RUHLJQ�$ৼDLUV�, First Instance Judgment, 
Decision No. LJN: BF0181, Case No. 265615, ILDC 1092 (NL 2008), 10 September 2008, Netherlands; The Hague; 
District Court, para. 4.12.3., 4.9. 
79 Ibid. para. 5.9.
80 A. Nollkaemper, Dual Attribution: /LDELOLW\�RI�WKH�1HWKHUODQGV�IRU�&RQGXFW�RI�'XWFKEDW�LQ�6UHEUHQLFD, Amsterdam 
Law School Research Paper No. 2011-29, via SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1933719 (3 
November 2019).
81�+DVDQ�1XKDQRYLü�Y��1HWKHUODQGV, Appeal judgment, LJN: BR5388, 5 July 2011, at 5.8. Similar approach has been 
advocated by Dannenbaum. See: Dannenbaum 2010, p. 158.
82�7KH�6WDWH�RI�1HWKHUODQGV�Y��+DVDQ�1XKDQRYLF, 12/03324, Supreme Court, 06 September 2013.
83 T. Dannenbaum, .LOOLQJ�DW�6UHEUHQLFD��(ৼHFWLYH�&RQWURO�DQG�3RZHU�WR�3UHYHQW�8QODZIXO�&RQGXFW, International and 
&RPSDUDWLYH�/DZ�4XDUWHUO\��9RO������1R�����������S������
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on UN practices nor on judicial precedents”.84 According to this line of reasoning, preventative 
LQWHUSUHWDWLRQ�RI�WKH�H൵HFWLYH�FRQWURO�WHVW�ZDV�SURSRVHG�LQ�RUGHU�WR�PDNH�DYDLODEOH�WR�WKH�YLFWLPV�
the necessary procedures to acquire adequate compensation, even though the availability of dispute 
VHWWOHPHQW�SURFHGXUHV�DQG�WKH�LVVXH�RI�DWWULEXWLRQ�DUH�WZR�GL൵HUHQW�WKLQJV�85

�������7KH�0RWKHUV�RI�6UHEUHQLFD�&DVH

The attribution of conduct for the acts of 'XWFKEDW in Srebrenica was discussed in the Mothers of 
6UHEUHQLFD case as well. A Dutch foundation called Mothers of Srebrenica, representing surviving 
relatives of the victims of Bosnian Serbs in Srebrenica, instituted proceedings against both the UN 
and the state of Netherlands for the failure of 'XWFKEDW to prevent events in the area which was 
supposed to be protected by the UN. As the Dutch Courts86 and the ECtHR87�FRQ¿UPHG�WKDW�WKH�81�
enjoyed immunity and could not be prosecuted before the Dutch courts, the proceedings continued 
against the Netherlands.

The District Court decision in the present case came shortly after the Supreme Court decision in 
1XKDQRYLü��7KH�'LVWULFW�&RXUW�DSSOLHG�$UWLFOH���'$5,2�DQG�DGRSWHG�WKH�H൵HFWLYH�FRQWURO�WHVW�88 
The same test was later applied by the Appeals Court, which noted that in normal circumstances, 
VXFK�FRQWURO�LV�H[HUFLVHG�E\�WKH�81��EXW�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV��D�VWDWH�PD\�DOVR�KDYH�H൵HF-
tive control over the troops placed at the disposal of the UN.89 Both Courts discussed the issue of 
ultra vires�DFWV�RI�SHDFHNHHSHUV��DQG�WKH\�KDG�GL൵HUHQW�YLHZV�RQ�WKH�LVVXH��:KLOH�WKH�¿UVW�LQVWDQFH�
Court accepted the applicant’s assertion that 'XWFKEDW’s acts should be attributed to the Netherlands 
on the grounds of the troops acting ultra vires,90 the Appeals Court was of the opinion that, pursuant 
to Article 8 DARIO, all the acts performed “within the overall functions” of the UN should be at-
tributed to the Organization, even if committed in contravention of instructions,91 while only those 
acts which are completely outside of their capacity, meaning that they have nothing to do with the 
peacekeeping mission cannot be attributed to the UN.92

In spite of concluding that the acts cannot be attributed to the Netherlands on the basis of the ultra 
vires doctrine, the Court found that after the fall of Srebrenica, the UN and the Netherlands jointly 
decided to evacuate the population from the so-called “mini safe area”, and, in that transitional 
period, the Dutch Government “participated in this decision-making process on the highest level” 
DQG�KDG�H൵HFWLYH�FRQWURO�RYHU�WKH�SHDFHNHHSHUV¶�DFWLRQV�93

84 Y. Okada, (ৼHFWLYH�&RQWURO�7HVW�DW�WKH�,QWHUIDFH�EHWZHHQ�WKH�/DZ�RI�,QWHUQDWLRQDO�5HVSRQVLELOLW\�DQG�WKH�/DZ�RI�
,QWHUQDWLRQDO�2UJDQL]DWLRQV��0DQDJLQJ�&RQFHUQV�RYHU�WKH�$WWULEXWLRQ�RI�81�3HDFHNHHSHUV¶�&RQGXFW�WR�7URRS�FRQWULE-
uting Nations��/HLGHQ�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9RO������������S������
85 Ibid. p. 290.
86�0RWKHUV� RI� 6UHEUHQLFD�$VVRFLDWLRQ� HW� DO�� Y�� 7KH�1HWKHUODQGV� DQG� WKH�8QLWHG�1DWLRQV, the Hague District Court, 
10 July 2008, ECLI:NL:RBSGR:2008:BD6795; The Hague Court of Appeal, 30 March 2010, ECLI:NL:GHS-
GR:2010:BL8979; Supreme Court of the Netherlands, 13 April 2012, ECLI:NL:HR:2012:BW1999.
87�6WLFKWLQJ�0RWKHUV�RI�6UHEUHQLFD�DQG�2WKHUV�Y��WKH�1HWKHUODQGV (App. no. 65542/12) ECtHR (2013)
88�0RWKHUV�RI�6UHEUHQLFD�$VVRFLDWLRQ�HW�DO��Y��7KH�1HWKHUODQGV, The Hague District Court, 16 July 2014, ECLI:NL:R-
BDHA:2014:8748, paras. 4.32-4.34.
89�0RWKHUV�RI�6UHEUHQLFD, Court of Appeal, para. 12.1.
90�0RWKHUV�RI�6UHEUHQLFD, District Court, paras. 4.56-4.60.
91�0RWKHUV�RI�6UHEUHQLFD, Court of Appeal, para. 15.2.
92  C. Ryngaert & O. Spijkers, 7KH�(QG�RI�WKH�5RDG��6WDWH�/LDELOLW\�IRU�$FWV�RI�81�3HDFHNHHSLQJ�&RQWLQJHQWV�DIWHU�WKH�
'XWFK�6XSUHPH�&RXUW¶V�-XGJPHQW�LQ�0RWKHUV�RI�6UHEUHQLFD��1HWKHUODQGV�,QWHUQDWLRQDO�/DZ�5HYLHZ��9RO������������S��
543.
93�0RWKHUV�RI�6UHEUHQLFD, Court of Appeal, paras. 24.1-24.2.
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The Court of Appeal held that the Netherlands acted wrongfully by facilitating the separation of the 
male refugees by the Bosnian Serbs and by not giving the male refugees, who were inside the com-
pound, the choice of staying in the compound and thus denying them the 30% chance of not being 
exposed to the inhumane treatment and executions by the Bosnian Serbs. The 30% assessment is, 
RI�FRXUVH��DUELWUDU\��EXW�WKH�&RXUW�MXVWL¿DEO\�DSSOLHG�WKH�µORVV�RI�D�FKDQFH¶�FRQFHSW��DFFRUGLQJ�WR�
ZKLFK�WKH�RXWFRPH�RI�WKH�XQIRUWXQDWH�HYHQWV�PLJKW�KDYH�EHHQ�GL൵HUHQW�KDG�'XWFKEDW�DFWHG�GL൵HU-
ently.94

The Supreme Court reduced the responsibility of the Netherlands from 30% to 10%. The Court 
ZDV�RI�WKH�RSLQLRQ�WKDW�³WKH�FKDQFH�WKDW� WKH�PDOH�UHIXJHHV��KDG�WKH\�EHHQ�R൵HUHG�WKH�FKRLFH�RI�
remaining in the compound, could have escaped the Bosnian Serbs, was indeed small, but not neg-
ligible“.95 The Court, therefore, estimated that chance at 10%.

In determining the responsible party, the Supreme Court rejected the standard of the 1XKDQRYLü 
Court of Appeals case, according to which the responsibility lies with the one who was in a posi-
tion to prevent the occurrence of acts in question and failed to do so. The Supreme Court referred 
to the peacekeepers as the organs of the UN96 and based its discussion almost entirely on Article 8 
DARIO, that is, on the ultra vires acts of organs of the organization. It is not clear why the Court 
relied on Article 8 DARIO, while in 1XKDQRYLü� it applied Article 7. The Court explained this dif-
ference in reasoning by stating that, in 1XKDQRYLü� it had to determine whether the acts of 'XWFKEDW 
were attributable to the UN or the Netherlands, while in 0RWKHUV�RI�6UHEUHQLFD, it was not an is-
sue.97 The argument of the Supreme Court seems odd, as in both the 1XKDQRYLü and the Mothers of 
6UHEUHQLFD case, the Netherlands was the respondent party, so the Court’s reasoning on attribution 
should have logically been the same in both cases.98�,Q�DQ\�FDVH��WKH�&RXUW�DSSOLHG�WKH�H൵HFWLYH�
FRQWURO�WHVW�DQG�GHWHUPLQHG�WKDW�WKH�1HWKHUODQGV�GLG�QRW�H[HUFLVH�H൵HFWLYH�FRQWURO�EHIRUH�WKH�IDOO�RI�
Srebrenica, but it did so afterward, when it was decided to evacuate the Bosnian Muslims from the 
“mini safe area.”99

In spite of the fact that the Supreme Court’s decision was disappointing for the victims of the Sre-
brenica massacres, as it reduced the percentage of the state responsibility, calculating the degree 
of responsibility remains limited to the particular case and is not likely to set a standard for future 
similar cases.100 What seems to be a more far-reaching implication of the 6UHEUHQLFD cases is the 
fact that the Dutch courts paved the way for the responsibility of troop-contributing states in the 
UN peacekeeping missions. Some authors rightly observed that expanding the attribution to a state 
might have negative implications in sense that “there would be no incentive for the UN to introduce 
more comprehensive solutions such as, for instance, the establishment of a reparation fund or other 
PHFKDQLVPV�JUDQWLQJ�YLFWLPV�H൵HFWLYH�UHPHGLHV´��DQG��RQ�WKH�RWKHU�KDQG��WKDW�³WKH�VWDWHV�FRXOG�EH�
deterred from contributing troops to peacekeeping operations”.101 

94�*��9DQ�'LMFN��:KHQ�KLVWRULF� LQMXVWLFH�PHHWV�7RUW�/DZ�� WKH� FDVH� RI� WKH� 6UHEUHQLFD� JHQRFLGH, 2017, https://
www.maastrichtuniversity.nl/blog/2017/07/when-historic-injustice-meets-tort-law-case-srebrenica-genocide 
(10 November 2019).
95�0RWKHUV�RI�6UHEUHQLFD, Supreme Court, para. 4.7.9.
96  0RWKHUV�RI�6UHEUHQLFD, Supreme Court, para. 3.3.3.
97 Ibid. para. 3.3.5.
98 Ryngaert & Spijkers 2019, p. 545.
99 Ibid. para. 3.5., 5.1. 
100 T. Dannenbaum, A Disappointing End of the Road for the Mothers of Srebrenica Litigation in the Netherlands,  
https://www.ejiltalk.org/a-disappointing-end-of-the-road-for-the-mothers-of-srebrenica-litigation-in-the-netherlands/ 
(7 December 2019).
101 P. Palchetti, $WWULEXWLQJ�WKH�&RQGXFW�RI�'XWFKEDW� LQ�6UHEUHQLFD��7KH������-XGJPHQW�RI� WKH�'LVWULFW�&RXUW� LQ� WKH�
0RWKHUV�RI�6UHEUHQLFD�&DVH��1HWKHUODQGV� ,QWHUQDWLRQDO�/DZ�5HYLHZ��9RO������������S�������6HH�DOVR��6SLMNHUV��2���
(PHUJLQJ�9RLFHV��5HVSRQVLELOLW\�RI� WKH�1HWKHUODQGV�IRU� WKH�*HQRFLGH�LQ�6UHEUHQLFD�±�7KH�1XKDQRYLü and Mothers 

https://www.maastrichtuniversity.nl/blog/2017/07/when-historic-injustice-meets-tort-law-case-srebrenica-genocide
https://www.maastrichtuniversity.nl/blog/2017/07/when-historic-injustice-meets-tort-law-case-srebrenica-genocide
https://www.ejiltalk.org/a-disappointing-end-of-the-road-for-the-mothers-of-srebrenica-litigation-in-the-netherlands/
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3HUKDSV�WKH�ODWWHU�IHDU�LQÀXHQFHG�WKH�6XSUHPH�&RXUW�WR�WDNH�D�PRUH�FDXWLRXV�DSSURDFK�LQ�DWWULEXWLQJ�
acts to states than the Appeals Court did.

It can be seen that in both cases concerning the Srebrenica genocide, the 1XKDQRYLü case, and 
the 0RWKHUV�RI�6UHEUHQLFD case, all courts dealt with Articles 4 and 8 DARS and Articles 6 and 7 
'$5,2��KRZHYHU��WKH\�LQWHUSUHWHG��DSSOLHG�DQG�FRPELQHG�WKHVH�DUWLFOHV�LQ�GL൵HUHQW�ZD\V�102

�������7KH�0RKDPPHG�&DVH

The case of Serdar Mohammed concerned Mohammed’s prolonged detention in Afghanistan by 
the UK forces, which were a part of the UN-authorized and NATO-led ,QWHUQDWLRQDO�6HFXULW\�DQG�
$VVLVWDQFH�)RUFHV�LQ�$IJKDQLVWDQ (ISAF).103 The case was decided before the British High Court, 

appeals Court, and the Supreme Court.

Contrary to the ISAF standard procedure, which allows for detention up to 96 hours, after which 
a detained person must be either released or placed in the custody of the Afghan authorities, the 
UK applied its own policy, according to which the detention beyond 96 hours could be authorized 
in certain circumstances. This resulted in Mohammed’s 110-days-long detention without charge.

Mohammed claimed violation of the right to liberty under Article 5 of ECHR. The UK government 
denied its responsibility, alleging that it formed part of the UN-authorized military force, and, 
WKHUHIRUH��WKH�81�VKRXOG�EH�IRXQG�UHVSRQVLEOH��7KH�+LJK�&RXUW�GLVFXVVHG�WZR�LVVXHV��¿UVW��ZKHWKHU�
the actions of ISAF in Afghanistan are attributable to the UN and, second, whether the responsibil-
ity for Mohammed’s detention lies with ISAF, the UK, or both.104 Similar to its argumentation in 
$O�-HGGD��WKH�&RXUW�VDLG�WKDW�WKH�6HFXULW\�&RXQFLO�KDG�ERWK�H൵HFWLYH�FRQWURO�DQG�XOWLPDWH�DXWKRULW\�
and control over ISAF.105 The conduct of ISAF should, therefore, according to the Court, be at-
tributed to the UN.106�+RZHYHU��VLQFH�WKH�8.�MXVWL¿HG�WKH�SURORQJHG�GHWHQWLRQ�ZLWK�WKH�DSSOLFDWLRQ�
RI�LWV�RZQ�QDWLRQDO�SROLF\��ZKLFK�ZDV�GL൵HUHQW�IURP�WKH�RQH�RI�,6$)��WKH�&RXUW�XOWLPDWHO\�DWWULEXW-
ed the conduct to the UK.107 Although the decision resembled the one in $O�-HGGD and the Court 
LQYRNHG�WKH�H൵HFWLYH�FRQWURO��VRPH�DXWKRUV�LQWHUSUHWHG�LW�DV�³D�UHYLYDO�RI�Behrami”.108 In spite of 
the fact that in Behrami the conduct was attributed to the UN, while in Mohammed it was attribut-
ed to the UK, the line of reasoning in both cases was similar and the only reason the conduct was 
attributed to the state in the latter case was the existence of extraordinary conditions which did not 
exist in the former.109

7KH�&RXUW�RI�$SSHDO�UHDFKHG�WKH�VDPH�GHFLVLRQ�DV�WKH�¿UVW�LQVWDQFH�&RXUW�DQG�DWWULEXWHG�WKH�FRQ-

RI�6UHEUHQLFD Cases Compared,  http://opiniojuris.org/2014/07/23/emerging-voices-responsibility-netherlands-geno-
cide-srebrenica-nuhanovic-mothers-srebrenica-cases-compared/� ���'HFHPEHU��������3��'H�9LVVFKHU��/HV�FRQGLWLRQV�
d’application des lois de la guerre aux opérations militaires des Nations Unies, Annuaire de l’Institut de Droit Inter-
national��9RO������1R�����������S�����
102  Ryngaert & Spijkers 2019, p. 539.
103 The deployment of ISAF to Afghanistan was authorized by the UN Security Council Resolution 1386 (2001) and 
was done with the consent of the Afghan government. See also Security Council Resolutions 1510 (2003) and 1890 
(2009), by which ISAF’s mandate was extended.
104�0RKDPPHG�Y��6HFUHWDU\�RI�6WDWH�IRU�'HIHQFH, [2015] EWCA Civ 843, para. 170.
105  Ibid. para. 177-178.
106  Ibid. para. 178.
107  Ibid. para. 187.
108 T. Dannenbaum, Dual Attribution in the Context of Military Operations, International Organizations Law Review, 
9RO������������S������
109 Ibid.
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GXFW�WR�WKH�8.��EXW�LW�XVHG�D�GL൵HUHQW�PHWKRGRORJ\��$V�PXFK�DV�WKLV�GL൵HUHQW�PHWKRGRORJ\�GLG�QRW�
LQÀXHQFH�WKH�¿QDO�RXWFRPH�RI�WKH�FDVH�DQG�WKH�+LJK�&RXUW�GHFLVLRQ�ZDV�FRQ¿UPHG��LW�³UHÀHFWV�D�
deep uncertainty in the law concerning the attribution of conduct in the context of UN-authorized 
operations“.110

The case was ultimately decided before the UK Supreme Court. This Court disagreed with the 
Appeals Court with regard to the lawfulness of the detention that exceeded 96 hours, to the ex-
tent that Mohammed was being detained for imperative reasons of security.111 However, the Court 
found that the arrangements for his detention were not compatible with the requirements set out 
in ECHR Article 5; therefore, the UK was consequently found responsible for the breach of the 
Convention.112

4. Concluding remarks

The analysis of the so-far scarce, but growing judicial practice demonstrates that the application 
RI�WKH�H൵HFWLYH�FRQWURO�KDV�EHFRPH�DQ�DFFHSWHG�VWDQGDUG�LQ�GHWHUPLQLQJ�WKH�UHVSRQVLEOH�VXEMHFW�V��
for the acts committed within the peacekeeping operations. After the %HKUDPL�6DUDPDWL cases, all 
FRXUWV�KDYH�DSSOLHG�WKH�H൵HFWLYH�FRQWURO�WHVW��<HW��SUDFWLFDOO\�HDFK�RI�WKHVH�FRXUWV�XVHG�D�GL൵HUHQW�
DUJXPHQWDWLRQ�ZKLOH�DSSO\LQJ�LW��7KLV�GLYHUVLW\�LQ�OHJDO�DUJXPHQWV�FOHDUO\�VKRZV�WKDW�WKH�H൵HFWLYH�
FRQWURO�WHVW�LQ�WKH�FRQWH[W�RI�LQWHUQDWLRQDO�RUJDQL]DWLRQV�VWLOO�VLJQL¿FDQWO\�ODFNV�FODULW\��

:KDW�VHHPV�WR�EH�XQGLVSXWHG�LV�WKH�IROORZLQJ��¿UVW��WURRS�FRQWULEXWLQJ�VWDWHV�EHDU�WKH�UHVSRQVLELOLW\�
IRU�WKH�SHDFHNHHSHUV¶�XQODZIXO�DFWV�ZKLFK�IDOO�RXWVLGH�RI�WKHLU�R൶FLDO�FDSDFLW\�DQG��VHFRQG��IRU�DFWV�
ZKLFK�IDOO�ZLWKLQ�WKH�R൶FLDO�IXQFWLRQV�RI�WKH�SHDFHNHHSHUV��WKH�H൵HFWLYH�FRQWURO�WHVW�ZLOO�DSSO\�LQ�
each particular case, since the UN usually, but not exclusively, exercises operational control over 
the peacekeepers’ acts. 

Assessing attribution on a case-by-case basis seems logical; however, in the absence of clear guide-
OLQHV�RQ�KRZ�WR�LQWHUSUHW�DQG�DSSO\�WKH�H൵HFWLYH�FRQWURO�WHVW��GL൵HUHQW�FRXUWV�ZLOO�XVH�GL൵HUHQW�OLQHV�
of reasoning, all claiming to apply the same test. This will inevitably result in a divergent judicial 
SUDFWLFH��ZKLFK�ZLOO�IXUWKHU�KDYH�D�QHJDWLYH�H൵HFW�RQ�GHWHUPLQLQJ�WKH�PHDQLQJ�DQG�WKH�VFRSH�RI�WKH�
H൵HFWLYH�FRQWURO�WHVW�

,Q�RYHUFRPLQJ�WKHVH�FRQWURYHUVLHV��LW�ZRXOG�EH�KHOSIXO�LI�WKH�WKHRUHWLFDO�EDFNJURXQG�WR�WKH�H൵HFWLYH�
control test were more precise. For instance, the issue of whether to adopt the preventive approach 
RU�QRW�LV�DQ�LPSRUWDQW�RQH��DV�LW�VLJQL¿FDQWO\�EURDGHQV�WKH�VSHFWUXP�RI�UHVSRQVLELOLW\�RI�D�SDUWLFXODU�
subject. Yet, no consensus on this issue exists either among legal scholars or in practice.

In addition, the issue of attribution should be separated from the issue of liability and the possibil-
ity of seeking redress. In other words, the responsibility of a troop-contributing state should not 
be observed as a way to overcome the problem of the jurisdictional immunity of the organization 
EXW�UDWKHU�DV�D�FRQVHTXHQFH�RI�WKH�H൵HFWLYH�FRQWURO�WKDW�WKH�VWDWH�KDG�RYHU�WKH�SHDFHNHHSHUV��$V�WR�
the impossibility to seek redress due to the immunity of international organizations, it is a separate 
question that has to be dealt with. The organization, primarily the UN, should develop procedures 
for compensating the victims of the peacekeepers’ misconduct. This is the least it can do when 
those who were sent to protect do harm instead.
110  J. W. Rylatt, $WWULEXWLRQ�RI�&RQGXFW�LQ�81�DXWKRUL]HG�,QWHUQDWLRQDO�0LOLWDU\�2SHUDWLRQV��6HUGDU�0RKDPPHG�EHIRUH�
the Courts of England and Wales��0LOLWDU\�/DZ�DQG�WKH�/DZ�RI�:DU�5HYLHZ��9RO�����������������S������
111�6HUGDU�0RKDPPHG�Y��0LQLVWU\�RI�'HIHQFH, Judgment, UKSC 2, 2017, para. 39, 111 (1)(3).
112 Ibid. para. 111(4)(5)(6).


