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[lpaBHor gakynrera YHuBepsntera y Pujeum

YAK: 366:347.736(091)

KPATKA NMOBUIECT NOTPOLLUAYKOI CTEYAJA
WM jow jeaHa HeHayuyeHa siekuuja u3 noeujecTun’

Felix qui nihil debet.’

Pe3zume

llo npuje Osadecemax 200uHa axademMcka JauUmMepamypa O aHAIUZAMA
UHCIMUmMYma nompowiauko2 cmedaja Huje nocmojana. Belhuna zemana Huje umana
cycmas cmeuaja Hao UMOBUHOM NOMPOWANA, NA MAKO HU NPAsHe Meopemuuape i
npakmuyape Koju oOu Ouiu IPUBHAMU KAo CIMpyyibayu 3a noopydje nompouayKozs
cmeuaja  wunu  Opyeux NpagHux — cpeocmasa  3d  npooieM  NOmpouauKe
npesadysicerocmu. O0 maoda, melymum, douno je 0o 6p3oe pacma NOMPOULAUKUX
Kpeouma, 00 pacma npe3adyrHceHocmu NOmpouaid, a NoC/beOUdHo (U HeuzOjedcHo)
00 nompowauxoe cmeuaja. Q0 ucmoxa npema 3anady, mo cy, npumjepuye Telfer sa
Hoesu 3enano, Zhang 3a Kuny u Bujemnam, Booth 3a Kopejy u Xone Kone, Mason u
Dun 3a Aycmpanujy, Efrat 3a Uspaen, Reifner u Garasi¢ 3a Fbemauxy, Bapmynosuh u
booyn 3a Xpsamcky, Padosuh u Josanosuh-3ammuna 3a Cpoujy, Hiils, Jungmann te
Niemeijer 3a Huzozemcky, Ramsay 3a Yjeourseno Kpaweecmeo, Manuel i Frade 3a
Hopmyean, Lopes 3a Bbpasun, Jacoby, Braucher, Sullivan, Warren u Westbrook 3a
Cjeourvene Amepuuxe /lpoicase. Benuka eehuna padoéa aHAmu3upa UHCHumym Kpo3
NOMUMUYKE OKOTHOCHU Y 3eM/blU, ¢ HASTACKOM HA 3AKOHOOAGHY Pecylayujy U FeHe
pe3yimame Ha pjeuiasarse npoosiema UHCONIBEHMHOCMU nompowaya. Jlaxie, 8UouUMo
0a NOMPOWAYKY Cmeydj, Kao u Opyeu NpasHu 002080pU HA NPOOIEM NOMPOULAUKe
npe3aoysxceHocmu,  npeocmasma  ,,NI00HO " noopyyje  3a  nopedOeHO-npasHa
ucmpaodicusarba.  LlImosuwie, npobnemu nogesanu ¢ Npe3adyHCeHOCmU Mozy
oocmynamu 00 3eMme 00 3eMmbe jep nocmojarse npobiema osucu, y oujeny, u o
MoOenuma CoOYujanHux npecmayuja, epcmama NpasHux cpeocmaga Koju cy Ha
pacnonazary 6jeposruyuma 3a Henaahene mpascoune, u ciuyro. C jeOwe cmpane,

’ OBaj paj je HacTao y3 MOTHOpPY XpBaTrcke 3aKiaje 3a 3HAHOCT y OKBHpPY TpojekTa 6558
Business and Personal Insolvency — the Ways to Overcome Excessive Indebtednes.

! Jlar. CpeTaH je KOju HuIITa He nyryje, Stone, J. R., Latin for the Illiterati, A Modern
Guide to an Ancient Language, 2™ edition, Routledge, 2009, ctp. 178.
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nocmoju Mo2ylHocm yeuoa y OHO Wmo cmeapa paiuka usmeljy npasHux npasuia u
UHCIMUMYmMA Yy pasiusumum  npassum  cycmasuma. byoyhiu oa ce peghopma
nompouwiaykoe cmeuaja dozaha, um ce pacnpaesa O pegopmu y 20moeo Ceum
NPasHUM  CYCMasuMa, UuMa 3HAmMan Opoj cmyouja ¢ paziuuumum  npaeHUM
npucmynuma y pazuxumum 3emmama. C opyee cmpare, my je u npuiuka oa ce
UCIPAdICU U OHO WIMO aymope 3aHUMAd, d MO je NOGUJeCHU PA360j UHCIMUMYma
nompowiaykoe cmeuaja, jep je u mesa paoa mepora Kaxko 6u mpebaio MHO20 Guuie
AHAU3UPAIMU KAKO CY HACMAJANIU CUCIEeMU HA 3anady, He20 WMo aHAIU3UPAMO KAKO
Je oanac Ha 3anady. Y KOHauHUYU NOSUJECHO NPABHA AHATU3A PA360JA UHCIUNTYMA
ROMpOWayKoe cmedaja OONPUHOCU U PACAPAgU O PesU3UjU XPEamcKoe CMedajHoe
3aKOHOOA6CMBA U NOMpedy UMIIeMEeHmayuje A0eKeamHUX pjetierba UHCIUmyma
nOMPOWIauKo2 cmeuaja y NO3UMUGHO XPEAMCKO Npago y CKIAdy ca 3aXnjeeom
ROUWMUBARA OOCMOJAHCMEA NOMPOUAYAL.

Kwyune pujeun: cmapu eujex, cpeorvi 8ujex, HO8U GUjeK, NOMPOUIAUKU CIeYdj.

1. YBoaHa pa3MmaTpama

VYBa)XeHO CTajajIMILITE MpaBHE TEOpHje je Ha (MOTPOIIAYKO) MHCOIBEHI)CKI/
CTEYajHU MOJAEN y YKYIHOCTH pedUIeKTUpa MPaBHO, TOBUJECHO, MOJIMTUYUKO U
KyITypHO Hacibeje 3emMibe Koja ra je passwia.’ Mmak, W 3emibe Koje IHjene
3ajelHMYKy NpaBHy Tpamuuyjy, npumjepuie Cjemumene Amepuuke lpxase,
Benvika Bputanuja, Kanana, Aycrpanuja u HoBu 3enann, uMajy 3Ha4ajHe pasiiike y
pery/Iupamy MHCTHTYTAa KOPIOPATHBHOT, alii M TOTPOLIAYKOr cTeuaja.’ Hapenena
Te3a MOCeOHO JI0JIa3| JI0 M3paXkaja aKko aHATM3HPaMO 3eMJbE C PA3TMYUTUM IIPAaBHAM
TpaauIfjaMa, MOIyT OHUX Yy KOHTHHEHTATHOj Eyporm (poMaHCKH, repMaHCKU WIIH
AHTJIOCAKCOHCKH KpPYT' 3eMajba) WM 3eMibama Asuje (PYCKH, jarlaHCKH, KHHECKH,
Kopejckn mpasuu Toper).’ Jlakime, OcTaje UMIEHHMIA 13 TOCTOje Pa3IMUMTa
HOpMaTtuBHA ypehema (TMOTPOIIAYKO) CTEYajHHMX TIOCTyMaKa y  pasHUM
HaJJIOKHOCTHMA, CJIMjeJIOM 4Yera ce M HEeKa TEeMeJbHA MpaBWwia MOTY 3HAYajHO
Pa3MKOBATH OJ1 ipkaBe Jio apxkase. LlIToBuile, y paBHOj TEOPHjH CE TOBOPH YaK U
0 ,.cTeuajHuM Kynrypama®.” MeljyTum, Hako ce y OBMM HOINIEIMMA BHIM oapelieHa
Pa3IMUUTOCT, CBU CHCTEMH YIylyjy Ha OCHOBHM ILMJb HOTPOLIAYKOI CTedaja —

? Nlerasrmje: Martin, N., The Role of History and Culture in Developing Bankruptcy and
Insolvency Systems: The Perils of Legal Transplantation, Boston College International &
Comparative Law Review, vol. 28, 2005, 6p. 1, ctp. 1-78.

* Bumu: id., Common-Law Bankruptcy Systems: Similarities and Differences, American
Bankruptcy Institute Law Review, vol. 11, 2003, ctp. 367, 403-410.

* The Second Forum for Asian Insolvency Reform (FAIR), Bangkok, Thailand 16-17
December 2002. In partnership with The Government of Japan and The World Bank.
Dostupno na mreznim stranicama: http: //web.world bank.org/ (12. 04. 2014).

> Ipumjepunie: Virgos, M., The 1995 European Community Convention on Insolvency
Proceedings: An Insider’s View, The Hague, 1998, ctp. 1.

1088



360pHuKK pagoBa ,Ycnyre n 3awTuTa KopucHuka", Kparyjesau, 2015.

HMHCTUTYLIMOHAIN3UPAHA JIETUTIMHA IOMON HAjyrpOKeHUjUMA Kao IMBHIN3ALM]CKU
UCKOpAaK y pa3BOjy CyBpPEMEHOr JApyIUTBA M IOTBpAA T€3€ O jEIHAKOCTH Y
JIOCTOjaHCTBY U MPaBUMA.

2. Bapujauuje (noTpowiayko) cteyajHe perynatmse Kpo3
BpujeMe U Npocrop

Camo HeKOMMKO cTojheha HAaKOH T0jaBe KoTaua JPYINTBO j€ TPENUIo BakaH
mpar ¥ HETMOBPAaTHO KPEHYJIO mpemMa cyBpeMeHoM cBujety. [IpernmamaBajyha tesa
IJIaCH J1a je Pa3BOj BUCOKO OpPraHU3MpaHOr JpyINTBa OMo Oe3 mpecemana. U 3aucra,
0]l cCaMHUX TIOYeTaKa IMBUIIM3AIHje, CTeUaj Ce jaBJba y HEKOM OJ] CBOjUX Pa3BOjJHHUX
oOmika. Ctora, MOBHjECHHM KOHTEKCT CTEYajHOI IMpaBa MOXKE MOCTY)KUTH M Kao
TOTJIe] Y TOBHjeCT JbyJCKe IIMBIJIM3AIIM|E jep Cy cTedajHe opende onpehene enoxe
0JIpa3 TIOCTHTHYTE IUBIII3aIMje U Kynrype. Cama MOBHjECT CTEYajHOT TIpaBa YCKO
j€ Be3aHa yIpaBo y3 OIHOC JTyXHHKA (pru3udKe oco0e U HeTOBHX BjepOBHHKA. TakaB
ofHOC MMa omhie 3Ha4Yemke, AN je CBOjy TEOPHUjCKy 00pamy J00HO y YrOBOPHOM
TpaBy KpO3 HA4eNo pacta sunt servanda.

2.1. Crapmu Bujex — og koMagara THjesia 4o oTrnycra
Ayrosa

2.1.1. lTpBoTHHM O6/1MLM NOTPOLUAYKOI CTEYAja

Jom ox 18. mp. Kp. XamypaOujeB 3akoHHK IPONHMCHBAO j€ TyKHUYKO POICTBO,
HE caMO 3a MAY)KHHKA, HETO M 3a HEroBy OOWTEJh, Ka0 HAa4YHMH pjellaBama
Jy>KHHYKO-BjepoBHUYKOT onHOca. Ho, mocTojana cy orpaHnuema, otam 0OHTeJbU
MOT'ao0 je JIaTH WIAHOBE CBOje OOWTEJhU M ce0e Y MY)KHUYKO POIICTBO, ajli OHO je
OuiIo OrpaHuueHo Ha 3 roauHe. BpujemHoCcT Tporoauiimer paaa u Opoj ocoda y
JOY’)KHHYKOM POIICTBY OIpaHMYaBa0 je BHUCHHY Jyra W CIpjeyaBa0 HEroBO
HEKOHTPOJIMPAHO IIUPEHE.

CinuHa 3aKOHOJABHA pjellieha 3acTylajy W Jpyre BelUKe LHUBUIIU3ALMjE,
noHajeuiie Erunar. [IpeBHU M3BOpH TOBOpE O JAY>KHHYKOM porcTBy Jo XXBU.
nuHacTuje erunarckor (apaona bokxopuca (Bakenref Wah-ka-re, 720. np. Kp. -
715. mp. Kp.) xao Mozeny HaMuperwa Hag 0coOOM JTy’)KHUKA KOjH HHje TOIMHPHO
nocmjena gyropama. @apaoH MeHec je Kao CPelICTBO OCHTYpama Jyra OJpEano

% Herpuh, C., Mamjena wiu packud y2060pa 3602 npoMujerseHux OKOTHOCIU NPeMa HOBOM
3axony o obeesnum oonocuma, 36opuuk Ipasror ¢axynrera CeyunmmimTa y Pujery, Bod.
28,2007, op. 1, ctp. 107-155.

"Yn. 117. Ako je uoBjeKa Jyr HaTjepao y HEBOJbY TAKO JIa je TIPOJIA0 HITH 3aJI03KHO CBOjY KeHy,
cBora cuHa W cBojy khep, onu he Tpu romuHe paguT y Kyhn cBora Kyrma Wid 3a10KHOT
Bj€pOBHMKA, Y 4eTBpTOj roauuu Oout he crnobomnu. baprynosuh, XK., Onka nosujecm npasa u
dparcase, Pujexa, 2009, ctp. 19. lerasshuje u Louis, L. E., The Early History of Bankruptcy Law,
University of Pennsylvania Law Review, vol. 66, 1918, 0p. 1, ctp. 223.
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3aiarame THjela Ma ¥ MyMHje Qy’KHFKa WU Berosa oma. bokxopuc je 3adpaHno
JIy’KHMUKO POTICTBO jep THjeNa Mo[aHiKa punazajy dapaomy.®

Yecto ce HaBoje M OMONMjCKU KOPHjEHH CTEYajHOr MpaBa 300T U3PHUYHUTOT
CIOMHmbama oTmica ayrosa y Crapom 3asjety: IloHoBieHNM 3aKk0H: 15,1-3. U xox
Xebpeja je y>KHHYIKO POTICTBO OMII0 orpanmdeHo Ha 6 roauHa (M3mazak, 3akoH o
poGosuma, 21, 2-4).”

ATEHCKO NpaBo, Kao U IHjeJI0 TPUKO U XEJICHCKO, OMIIO je YIIIaBHOM 0OMYajHO
MIpaBo, a MCMymkaBamke 00Be3a ocurypasaio ce 1o apxoHta Conona (594. mp. Kp.),
Takohep ocoGuuM jamcreom.' Conon, 138. Cucaxtujama (Sejsehthejama) yxuma
ofpende O Iy)KHHMYKOM pONcTBY y ATeHH oHeMoryhyjyhum Tako mmpemse
JIy’KHIUKOT POTICTBA M TIPOIYOJbHBAKE IPYIITBEHO-eKOHOMCKE KpH3e. ' JeTuHu, y
MOTIYHOCTH, CadyBaH IpPaBHH aKT 3a IPOYYaBamke PAHOT TPUKOr, IToceOmIle
JIOPCKOT 3aKOHO/IABCTBA, je OHaj mojuca ['optune, T3B. ['OpTHHCKH 3aKOHUK K3 V.
ct. ip. Kp. Haume, y l'optuan cy myxHWYKH poOOBH OHM KOjU Cy ce 300T Iyra
CY/ICKOM TIPECYJIOM JI0[TjeJbUBAIIH Bj€POBHUKY (nenikamenos - addictus) 1 OHU KOjU
Cy 3a JIyT CaMH 3aJ0XKHIH CBOjy 0co0y (katakeimenos - nexus)."

[Iuaruc xanosa (1162-1227. mp. Kp.) BpxoBna ypenba Yasa Tpumyt je
ompamiTaza JyroBe WHCOJBEHTHUM IIOjeJUHIMMA TIIpUje HErolM je JaBaia
OBJIAIITEHHE 13 UX ce youje."”

2.1.2. OcBpT Ha pHMCKO npasBo

Crporu dopmanmzamM, IOCEOHO CcTapHjer PUMCKOT IpaBa, yBJETOBAO je Ja Cy
PUMCKHU TIPaBHHIM JOC/HEIAHO HMH3WCTHPAIM HA TOMITHUBAKY Hauena pacta sunt
servanda. Y KacCHUjUM pa3no0JpuMa 1 MPBOTHUM Pa3BojeM ojMa KPHBH:-E, OBaKBa CY

8 Baprynosuh, XK., Has. deno, c1p. 15.

? W3, 3akon o poGosiMa, 21, 2-4: “Kax 3a poba Kymuu jeaHora Xebpeja, Heka CITyKH IIeCT
romuHa. CeaMe ToMHe Heka o/ie, 0e3 OTKyIHHHE, ¢1000aaH. Ako nolje cam, Heka cam | OfIe;
aKo JIM je OXKEHEH, HEKa C HbHM HJIE U FeroBa JKeHa. AKO My Tocriofiap HabaBH JKeHy, 1a My
OHa poau Owio cmHOBa Omio Khepw, M JKeHa W He3WHA Jjella HeKa NPHIAIHY HE3UHY
rocriozapy, a oH Heka une cam.” Jleraseanje Sutherland, J. R., The Ethics of Bankruptcy: A
Biblical Perspective, Journal of Business Ethics, vol. 7, 1998, 6p. 12, ctp. 917.

10 Herasenamje, Kyprosuh, 111, Onha xucmopuja opacase u npasa, 1, nno, 3arped, 1987, ctp.
100. et seq.

"' Hejacro je je mu CONOH MOHMIITHO CBE AyroBe MM CaMO OHE 33 KOje CE jaMUHIIO
BJIACTUTOM cllo0oioM. BjepojaTHuje je na je pujed camo o motomeM. OBJIje I0J1a3u y MUTambe
1 BJIACHHMILITBO CHPOMAIIIHOT, TTOCJBE/IHET pa3peia y aTeHCKoM ApyiuTsy. Jlerasbauje, Epent-
Cynxko, 3., Tocnodapcmeo u nooysemmuwimeo y awmuuko 006a: Amena y pazooosby
demokpayuje, 36opuuk [IpaBHor dakynrera y 3arpedy, Boi. 57, 2007, 6p. 6, ctp. 1018.

12 Crymnar II. ,,A oHaj ko YoBjeka ocyheHor (300r ayra) wiu (OHOT) KOjH j& 3aJ0KHO CBOjY
JIMYHOCT OjIBeJie, HeKa He Oy/e kaxmeH . ABpamouh, C., Pano epuxo npaeo u I opmuncku
3axonux, 30opauk [IpasHor daxynrera Ceyunimira Pujexa, Boi. 2, 1981, ctp. 284.

" Vernadsky, G., The Scope and Contents of Chingis Khan.s Yasa, Harvard Journal of Asiatic
Study, vol. 3, 1938, op. 1, ctp. 337.
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cTajaiminTa yOnakeHa, Tj. MYKHHK ce ociobaha oOBese ako 3a HemoryhHOCT
WCIyECHa HUje KpHB, a BuIna cwia (vis maior) OcTajeé UCK/bYYHMBa OCHOBA
SKCKYJIMaIMje caMO Y OHUM YTOBOpHMa KOju Cy, 300T CBOje CrielU(UIHE TPUPOJIE,
3aXTHjEeBaIH TIOOIITPEHY OATOBOPHOCT TyKHHKA.

IloweTak pumMckor mpaBa KakBor 3HaMo jaHac 6wo je 3axonuk XII moua (Leges
duodecim tabularum). OH HHje yTBPHUBAO OHO IITO j& CBATKO 3HAO0 M MpuxBahao Kao
Bakehie MpaBo, HEro je TEKHIITE MoJlara0 Ha OHE TOUKe Koje Cy Omie MpujernopHe
WIH Cy JaKO MOTNe OWTH TOBOJOM criopy.” Melly OCTamMM MpONMCHBAO je
MoryhHOCT pjelaBama mpoodiemMa Ty>KHHKa KOjU TI0 JIOCIIjEeOCTH HE pHjellle CBoja
nyrosama'® M TO MOCeGHOM JerucakimjoM per manus iniectionem.' Hanwme, 111
riova, OBpxa nipecyna (Manus inectio), oko 450. mip. Kp., mpormcyje na je TyKuTesb,
KOjeMy y POKY OJl TPHIIECeT JlaHa Huje Omio tuiaheHo oHo ImITo My je cyaarl (iudex)
JIOCYJIO, MOTa0 M3BPIIMTH 3HaTaH MPHUTHCAK HA TYXEHUKA. AKO Cy MH3UCTHPAIY,
BjEpOBHHUIM Cy Ay>KHHKA MOTJTIH YOUTH 1 pacjehu ra Ha koMane (de debitore in partes
secando)."® 3axomnk XII. mmoua mpermsHo ozxpelyje, 1a aKO HEKH BjePOBHHK
oicHjede BHINE O] CBOjera Jujena, ocTaje Oe3 cBoje Tpaxoume. TemesbHa
KapaKTepUCTHKa OBaKBOI CYCTaBa je MPEY3UMarmbe OBJAaCTH Haja JKUBOTOM U
MIMOBHHOM MHCOJIBEHTHOT JTy’KHHKA OJ] CTPaHE BjePOBHHKA. "’

Mebhytum, xomentatopu 3akonuka XII mioua noBoje y Cymmby MpakTHYHY
yropa0dy MoryhHOCTH KOMajama Tujesa, cMmartpajyhu wspas in partes secando
CHMOOJIMYKIAM, HAMH]SH-EHIM J1a CE 3aCTPAIIH Ty)KHUKE U FbHIXOBE OOUTEIBH 1 Ha Taj

1 Humepon y gjery De officiis ToBopr a ToIITeHe W A00pa Bjepa HE 3aXTHjEBajy na ce
OZIPKH JIaHA PHjed U3 YrOBOPa aKo CY ce HAaKOH HEroBOI HACTAHKA NPOMHjEHIIIC OKOJIHOCTH,
OJTHOCHO J1a TIPABUYHOCT Y TaKBOj CHUTYyaIlMjH Hajlake ocnoOolheme om obOBese. OBy wuejy
pa3Buja kacuuje Ceneka y mjeny De Beneficiis cmatpajylin a peysere 00Be3e BpHjeie camo
aKo CUTyallMja OCTaHe MCTa Kakga je OWia, Tj. Ja cBaka n3MjeHa ocjiobahja o1 3aaHe pujeun.
Hetamuuje [etpuh, C., Has. wianax, ctp. 110. et seq.

'3 Stein, P., Punmcko npaso u Eypona, ITosujecm jedne npasne kynmype, 3arpe6, 2007, ctp. 11.
et seq.

' Brmue: Omar, P. 1., European Insolvency Law, 2004, c1p. 4. et seq.

' TlonpoGuuje: Graham Evans, R., 4 Critical Analasis of Problema Areaas in Respect of
Assets od Insolvent Estates of Individuals, University of Pretoria, 2008, ctp. 22. et seq.

18 Heraspauje: Blackstone, W., Commentaries on the Laws of England, Bk. II, ch. XXXI, ctp.
472. VcrakHyTo je 1a je puMCKO 3aKOHOAaBCTBO 326. mp. Kp. nomymirano yoojcTBo ayKHHUKa
KOjU HHCY TpPaBOBPEMCHO WCIYHWIM cBoje oOBese. [erassrmje: Brunstad, G. E., Jr.,
Bankruptcy and the Problems of Economic Futility: A Theory on the Unique Role of
Bankruptcy Law, Business Law, vol. 55, 2000, 6p. 1, ctp. 499. u 514.

" MonpoGuje: Stein, P., nae. dero, ctp. 11. Te Gratzer, K., Stiefel, D., (ed.), History of Insolvency
and Bankruptcy from an International Perspective, Sodertoms hogskola. 2008, Part I: National
macro-oriented studies, Gratzer, K., Default and Imprisonment for Debt in Sweden: From the Lost
Chances of a Ruined Life to the Lost Capital of a Bankrupt Company, c1p. 20. et seq.

20 [Monpotuuje: Peppe, L., Riflessioni intorno all'esecuzione personale in diritto romano,
Palermo, 2010.
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HAYMH NPUCHIH Jia yUHHE CBE INTO MOTY Kako OM oTmatimi myr.”' HaeemeHo
TyMauere JIPXKUMO CMHCJICHUM jep BjepOBHUKY IYHO BHIIE 3HA4W )KUB U 3/IpaB
Ty’»KHHK, KOJU MOYKE OJIPaJIUTH CBOj AT, HEro ocakaheH Wik MpTaB. YHATOY IaJbEbeM
pa3Bojy TpaBa y TIOTJIeqy My»KHHUKHX OJHOCA, OBaj IMOCTYIMAK je 3aApkKaH Kao
TIOCJBE/TEHE CPEJICTBO Y CIy4ajy HEMOryNHOCTH WCIUIaTe TOTPaKUBAMA, WAKO j& Y
CTBapHOCTH CITY)KHO CaMO 3aJI0BOJbaBarby MOTPeOe 3a OCBETOM KOjy je IMOjeIrHAIl
MMao IpeMa WHCOJIBEHTHOM IY)KHHKY. OUHIJIEZIHO, OBaKaB HauMH pjellaBamba
KkoH(uKTa m3Mel)y BjepoBHHMKA W IY)KHHKA HE MOXEMO CMAaTpaTd CTEe4ajHUM
MOCTYIIKOM y CMHCITY Y KOjeM ra MoMMamoO y MOAEPHHMM NPaBHAM CyCTaBHMA.
Moru Ou pehu 1a ce pajau o0 U3BOpHMAa CTEUajHOT MOCTYIIKA CaMo Y CITy4ajy Kaja je
MMOBHHA Iy)KHHKA 3alUIMjeleHa W TOujesbeHa Mel)y BjepOBHHMIIMA KOjU CY
TIOCTaBWIIM CBOje 3axTjeBe. Mmak, Tpeba HarmoMeHyTH Kako je Beh Taja mocrtojana
MOryhHOCT IepUOMYKE PEBU3HjE CTaTyca Ay)KHHKA, Tj. MOryHOCT IpoBjepaBarmba Jia
T je JONDIO IO TIPOMHjEHECHIX OKOJHOCTH 300T KOjuX OM Cce Jy>KHHKa MOIJIO
IIyCTHTH U3 POIICTBA, IITO MOXEMO CXBATHTH Kao HAIpENaK y To 106a.”> Y cBakoM
CIy4ajy, Dy’KHUK Kao 0co0a je OMo, y TouerMmMa pUMCKOr TIpaBa, TJIaBHU MPEAMET
MPUCHITHE er3eKyIyje, jep je cxBaheH Kao CTBap (res), y MPBOM pemy 300T ACITUKTHE
WJIA yTOBOPHE OATOBOPHOCTH.

Kako je Pum HampenoBao oj1 Majior rpajia — JpkaBe JI0 IEHTpa BEJIMKE BOjHE H
€KOHOMCKE CHJIE, TAKO Cy PHMIbaHU HAIILTM IOTPEOHNM MPEHCITUTATH CBOjE 3aKOHE
NPUJIATOMTH MX TIoTpedamMa IPYIITBA KOje je 3aXTHjeBaI0 HECMETAHO KPEIUTHPALE.
IMocipeuiza OBUX TPUIIAro0M je pa3Boj PUMCKOI 3aKOHOJABCTBA Tuiefe ypehema
OJIHOCa BjepOBHHKA M Jy)XKHHMKA. HeynurtHo je &a je puMcko mpaBo 1o kpaja 350.
TOJIMHE TIOCTABUJIO HEKa O] TEMEJFHNX Havesla CTeYajHOT MOCTYIIKA | J1a j€, TI0 CBOjOj
CJIOXKEHOCTH W pjellie-uMa, OMII0 TOTOBO Ha Pa3sHHU OHOra INTO JaHAC CMaTpamMo

24
,,MOJIEPHUM"",

! Aulus Gellius (130. — 180. r. mp. Kp), puMcKu mpaBHUK U Cy/all, KOMEHTATOp, CBjEIOYH O
TOME Kako OCOOHO HHKaJa HHje 4yO0 HHUTH CBjE[JOYMO TOME Jia je OBO CpPEICTBO 30MJba
ynorpujedsbeHo. Bume y: Albert, T. C., The Insolvency Law of Ancient Rome, California
Bankruptcy Journal, vol. 28, 2006, 6p. 3. JlocTymHO Ha MpeXHMM cTpaHunama: http: //
http://www.ancientworlds.net/aw/Article/688167 (15. 01. 2015)

2 Velyvis, S., Mikuckiene, V., Origin of Bankruptcy Procedure in Roman Law, Jurisprudence,
vol. 3, 2009, 6p. 117, ctp. 290.

3 Cowell, F. R., Life in Ancient Rome, Absorbing Social History - A Vivid Portrait of a
Magnificent Age, The Berkley Publishing Group, 1980, ctp. 95. ef seq. [lo3uTBHO TIpaBHO
ry1eajyhn Ha3MB IPHUCHITHA OBpXa HHje TEPMHHOJIOIIKHI UCIIPAaBaH, jep je OBpXa cama Io cedu
npucuiHa (apr. Osprmam 3akoH, HH, Op. 112/12, 25/13. u 93/14), nako ra 3akoHOAABAIl
xopucte y O3-y, un. 290, ct. 2. Te y 3akoHy 0 jaBHOM OnsbexxautTBy (HH, Op. 78/93, 29/94,
162/98, 16/07. u 75/09), 4n. 54, cr. 1. Te Creuajuom 3akony (HH, Op. 44/96, 29/99, 129/00,
123/03, 82/06, 116/10, 25/12. n 133/12, 4. 99, ct. 1).

2 Radu, B., International institutions with authority in the matter of insolvency, AGORA,
International Journal of Juridical Sciences, no. 4, 2013, ctp. 190; Obenchain, R., Roman Law
of Bankruptcy, Notre Dame Law Review, vol. 3, 1928, 6p. 4, ctp. 169-200.
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TujexkoM BpeMeHa MpeaMeT OBpPXE CBE Cy Mame Omie (usmike ocode, a cBe
BHIIIe IMOBHHA PU3MYKKX 0co0a. Taj je mocTynak Tpajao HEKOJIMKO CTOTHHA TOAWHA
JOK je cnabJbeie BjepPOBHHKOBHX OBJIACTH OCTBapeHO TEK MyTeM 3akoHa (Lex
Poetelia Papiria te Lex lulia). lytem Lex Poetelia Papiria, 326. mp. Kp.,
BjEpOBHHIM IY’KHHKA HHCY BHIIE MMald MPaBO YOWTH, HETO UM j€ TPHCHIHAM
pazoM MOpPao OAPAINTH JIyT, TAKO Ja je 0COOHA OBPXa, KOja je JOBOIHIIA IO POIICTBA
Wi ycMphuBama TyXKHHKA, GHIIa 3aMUjeR-eHa Ty KHUUKHM poricTBoM.” Huje TouHo
MO3HATO Y KOjeM TPeHYTKY jeé HaMHpEHe Off came ocole MyXHHKA TPepacio y
HAMHUPCH-E U3 Ty)KHUKOBE HMOBHHE, C 003MPOM J1a j€ PUjed O MOCTEIICHOM IPOLIECY
pasBoja. Y CBakOM Ciydajy, YyCMjepaBame¢ BjepPOBHHKOBHX 3axTjeBa IpeMa
JY’)KHHKOBO] IMOBHHH, a HE BHUIIIE OCOOH, PE3YIITAT j& IPETOPCKOT TpaBa.

VYV 2. cr. p. Kp. yBeneHa je oBpxa Ha MMOBWHHU Jy)XHHKA KOja CE€ BpIIMIA
TIPOJIAjOM I[jETOKYITHE HeroBe MMOBHHE™ — ctevaj (venditio bonorum), a kako Gu ce
3aMHjeHIIIa paHrja OBpXa Ha 0COOM ITY>KHHUKA, HAjTIpHje YMHU CE, 3aBHUCHO O] BOJHE
BjepOBHHKA, a KacHHje Kao jemuHM oOMmK m3Bpiiema. CykmamHo ['ajeBum
Wnctutynmjama, yKONHMKO Ay)KHHK HUje OHMO JOCTYNaH WIM C€ CKpHBAao, ma je
HAMHUPEHE O] IeroBe 0co0e OHeMOryheHO, BjepOBHHUK j& UMA0 TIPaBO 3aTPAXKUTH O]
NpeTopa OBJAINTEHE Jld pacloiidke JY)KHAUKOBOM HMMOBHHOM (missio in
possessionem — mission in bona rei servandi causa).27 OwmoryhaBarme BjepOBHHIIMMA
Jla pacroNaKy WMOBHHOM WHCOIIBEHTHOT Jy)KHWKA, Oe3 TpHjeHoca Ipasa
BIIACHUIIITBA, TPYXWIO je MOryhHOCT Haj3opa M 4YyBama JI’)KHUKOBE HMOBHHE
(bonorum servandorum causa). HakoH TIOKpeTamba OMHUCAHOT TTOCTYIIKA YCITHjANIIO
OW Tporniamemne O MPUjEHOCY pacroiaramka HajJ WMOBHHOM M TIOTCHIIWjaHO]
NpOJIaju UMOBHHE (proscriptio bonorum). OBakaB MpoIyIac CIy>kKHO je HHPOpMHUparby
MoryhHx BjepOBHHMKA ¥ TO3MBamY MCTUX Jia C€ YKJbYYe Y MOCTYIAK, IITO O/roBapa
CYBPEMEHHM CTEYajHMM TMOCTYIIIMMA. YKOJIMKO j€ IyXHUK OHO XKHB, a
BjEpOBHMKOBA TOTpaKMBamha HUCY OWiaa HamupeHa y poky ox 30 maHa, Haj
JIy’KHAKOM O GHO MpOrJIalieH OCOOHHM CTeuaj u CTH3aia Ta je infamia,™ ma ce Kao
,,OaHKPOT, Tj. MOPAJHO yIPOTIAIITEH, BHUIIIE He OM MOTao YITyIITaTH y HUKaKaB CIIOp
a Jla He TONOXH cautio iudicatum solvi. Vamel)y BjepoBHuKa Ou OMO u3abpaH

» IMonapoGuuje: Pomar, A., Pumcko npaso, 3arped, 2002, ctp. 94.

%% Ulpianus, D. 5, 1, 50, 1 — JIyroBH Cy TepeT IjellOKyIIHE MMOBHMHE a HE I0je/IMHAYHIX
cTBapy (VU3 HEHOT cacTaBa). Aes alienum est onus universi patrimonii, non certarum rerum.
Pomar, A., Munepsa, @ropuneauj ramunckux uspexa, 3arpeo, 1988, ctp. 146.

7 [pucuiHa Mjepa Kojy J103BoJbaBa prefor, a CacToju ce 'y TOME Jia jelHa CTpaHKa y CIopy
y3UMa T10Cje]T IMOBHHE WITH JIMjelia UMOBHHE JPyTe CTpaHe. Y HEKUM CITydajeBrMa PAIHo Ce
0 YyBamy W HAA30py, a y APyrAMa je TaKo YCIOCTaBJbaHO 3al0XHO mpaBo u ci. Ocoba
YBEJICHa Y TOCje]] Ha OBaj HauWH Hajuernhe je cmartpana detentorom. [loapoOuuje: Pomar, A.,
Pjeunux pumcroe npasa, 1975, ctp. 348.

* Jlar. CpamoTa, JIOIII TJ1ac, CTae CMambere rpajaHcke JacTH Koje je UMaIo 32 TOCIbEIHITY
YMambHBabe KaKo NPaBHE TaKo U JjesiaTHe criocoOHocTH nojeauHia. [Tonpobruje: Pomar, A.,
Pjeunux..., ctp. 235; Frederiksen, M., W., Caesar, Cicero and the Problem of Debt, The
Journal of Roman Law Studies, vol. 56, 1966, ctp. 128-141.

1093



Xemko baptynosuh, AejaH boayn, MHec Matuh, KpaTtka nosuject
NOTPOLLAYKor cTeYaja ...(cTp. 1087-1134)

magister bonorum vendorum® uuja je Ty HOCT G1Ia POJIaja Ty’KHHKOBE MMOBHHE
Ha jaBHOj paxx0ou. [lonarao je 3akierBy aa he 4acHO BpIIMTH CBOjY Jy»KHOCT KOja ce
cacTojajia y TomMe Ja poHahe KyTie 3a qy)KHHKOBY UIMOBHHY H JIa OCHTYpa yBjeTe
npozaje. OBaj MOCTyTaK Ha3UBao ce venditio bonorum, a UICTH U3pa3 KOPHIIITEH je 1a
ce ONMIIIC jaBHA ApakOa 3a MPOJIAjy Ly’KHUKOBE HMOBHHE.

HWmak, oBakaB MOCTYyTAK, y KOjeM Ce MIMOBHHA Ty’KHUKa [PO/IaBajia Kao IjesnHa,
HHje OMO TIOroZIaH 3a BjepOBHHUKE jep JOOMBEHA IMjeHa HUje OJroBapaia CTBapHO]
BpPUjeTHOCTH TIPOJIaBaHNX cTBapH. He3amoBoIECTBO BjepOBHHUKA ITOCTETIEHO j€ IOBEJIO
0 HOBOI HAYMHA TNpOJaje TY)KHUKOBE MMOBHHE, distractio bonorum,”' xoju je
YKJBYYMBaO HMCHOBAE¢ KOOPAWHATOpPA Mpojaje KOju je OMo Jy)KaH OCHI'ypaTd
MaKCUMAITHO TIpOGUTaOIIIHY MPOJajy UMOBHHE TY)KHHKA, INTO je OWII0 OCTBApHBO
JEmHO NHjeJheHeM MMOBHHE, a He Fhe3MHOM MpofajoM kao mjenmHe. Beh y oBoj
(hazu MOYKEMO YOUUTH eJIeMEHTE CyBPEMEHMX CTEYajHUX MOCTYMaKa KOjU YKIbYUY]y
CTeYajHe yIpaBUTEIhE.

VY Bpujeme Jymmja llesapa 3akoHM Cy jomr ToOBOJhHHWje ypehuBamu omHOCe
BjEpOBHUKA U JyXXKHHKa yBohermeM MOryhHOCTH J1a ce M30jerHe HaMUPEHE O came
ocobe myxHHKa. Kopak mpema HMMOBWHCKO] CaHKLIHMjH, YIaJbaBameM Ol OCOOHE
caHKIje, npeacTaBbama je Lex lulia de cessione bonorum® Taj je cycras
YCTAHOBHO MOCTYIIAK Mpefaje uMoBuHe (cessio bonorrum).> Takohep, yBeneHa je
MoryhHocT u30jeraBama infamie, KOja je WHA4Ye YBHjEK NpaTHia HHCOJIBCHTHE
Ty’>KHHKE ¥ Ha Taj MX HAYWH MPAKTHYKU TPAJHO MCKIbYYHBAJIA U3 TIOCIIOBHOT JKHBOTA
y Pumy. Unak, npomajoM ay>KHUKOBE MMOBHHE TIOCTYIIaK He OW 3aBpIaBao jep je
IY)KHUK 32 HEMOJMHUpEHY pa3MKy ocTajao onaroBopan. Ha oBaj HaumH cy
BjEpOBHHUIIM CTjelaIr NpaBo Ha Omo Kojy Oymayhy UMOBHHY Jy>KHHKA KOjU OW OB3j

» Honpobruje: Berger, A., Encyclopedic Dictionary of Roman Law, Philadelphia: The
American Philosophical Society, 1953, ctp. 377; Mousourakis, G., 4 Legal History of Rome,
Routledge, 2007, ctp. 77; Del Pilar, P. A. M., Origine e presupposti del concorso dei creditori
a Roma, Teoria e storia del diritto privato, 0p. 4, 2011, ctp. 6. et seq.

30 Buckland, W. W., The Main Institutions of Roman Private Law, Cambridge, 1931, ctp. 366
et seq.; Velyvis, S., Mikuckiene, V., Has. wianax, ctp. 292-293.

3 Distractio bonorum — o6k OBpXE Hajl MMOBHHOM MWHCOJIBEHTHOI IyXKHHMKa KOjU C€
00aBJjpa0 Tako jga Ou curatur bonorum, UIMEHOBAaH OJ CTPaHE MArvucTpara, IOjeUMHAYHO
POJIaBa0 CTBAPU M3 Ay)KHUKOBE UMOBHHE JIOK ce He O HaruaTuiu ayrosu. Huje moBomuna
1o nHpamuje 1a je 3a Ty>KHHKa MOBOJBHHja HeTo venditio bonorum. Distractio bonorum yBeo
je mpertop, HajupHje 3a HeAopacie W claboymMHe, a KacHUje je Oma J03BOJbEHA W 3a
MPHIIa/THAKE CEHATCKOT CTANeka.

32 He 3Ha ce touno je mu Ceasar wmi August 1ouro oBaj 3akoH. Hekw, ma u Paulus, C. G.
cMatpajy J1a je To O6uo August, jep je JOHHO joll jeZaH 3aKOH ¢ UCTHM LiybeM. Hanme pajm ce
o Leges Papia et Poppea, no3natujem kao OOHTEI/HCKOM 3aKOHY 32 KOjH j€ IOKTpHHA CUTYpHA
na ra je nonno August. Nerassumje: Paulus, C. G., A Fresh Start for Consumers, Tension
between Legal doctrines, Economic attitudes and Social policies, uraHak moCTymaH Kof
ayropa.

3% Bumu: Brunstad, G. E. Jr., nas.wianax, ctp. 499.
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Morao crehu pamoM win IpyraM cpeacTBuMa. OBaj 3aKOH j€ OCHUTYPaBao AY)KHUKY U
beneficium competentiae,”* TpaBo ma ox 3ambeHe Oy M3y3eTe HEroBe OCOOHE
CTBapy, Hy)KHE 32 FbeTOBO MPEKHBIHABAILE.

Mebhytum, TyXHUIM Cy OMJIM CKJIOHA M Pa3HHM HEYaCHMM MaliBep3allhjama
Kako OW TipeGamuiy CBOjy MMOBHMHY Ha Apyre ocobe u Tako m30jernm ruiahame
nyrosa. [Ipetopu cy 3aTo yBelH JBHje METOJIE 3allTUTE BjepPOBHUKA O] HEUACHUX
NyKHUKA — interdictum fraudatorum w actio Pauliana’® Actio Pauliana je
oMoryhia ocydy Iy»KHUKOBHX paJibl TOMy3eTHX MpHje TMOKpEeTama IOCTYIKa
BjEpOBHHMKA Jla HAMHPE CBOje TPKOWHE, a KOjJUM pajiibaMa je MPOy3POUHO IITETY
BjepoBHUIIMA (firaus creditorum — alienatio in fraudem creditorum.)’’ BjepoHumm
Cy MOpaJu JIOKa3aTH Ja Cy Iy)KHHKOBE pajibe Omie IITeTHe 3a HBUX Te Ja CY
yMamHjIe BpHjeJTHOCT UMOBHHE, Ka0 U Jia UX je ITy»KHHUK TO/Ty3€0 CBjeCTaH Ja TUME
HAaHOCH WITETY BjEPOBHHULIMMA. YKOJIMKO OM OBE UMIbCHHIC OWie JOKa3aHe, Ha
Temeswy actio Pauliana 6uno je Moryhe uMoBrHY omy3eTn of Tpehe ocobe koja jy je
JprKaria, OCUM O oco0e Koja je TaKBY IMOBHHY CTeKJIa Y J0Opoj BjepH.

TakBy TyxOy MoOrao je IOIHMjETH CBAaKd BjEepOBHHK KOju je Ouo orureheH
Jy)KHHKOBOM TIPAaBHOM DPaJlbOM M KOjU C€ HMje MOra0 HAMHPUTH U3 IpeocTalie
Ty’KHHKOBE NIMOBHHE. Y TIOCTYIIKY TIOOM]jarba Ty>KHUKOBUX MPABHUX PAIEHH ITACHBHO
JISTUTUMUPAHU Cy OWIM JTy>KHUK U Tpeha ocoba ¢ KOjoM je WA y YMjy KOPHCT je
TMojTy3eTa MpaBHa pajiha Koja ce rmooduja. Jla OM BjepOBHHK YCITHO ¢ TAKBOM TYX0OM
MOpao je JoKa3aTh Hamjepy (BOJbY) IyKHHKA Tiiene omrehrBama BjepOBHHKA
(comsilium fraudis) n cazHame Tpehe ocobe (cTjernarespa) a AY>KHHUK TOTY3€TOM
pammoM (oTyhuBameM CTBapu, OMPOCTOM Jyra, HEMOJH3ameM TyXOe W CIL.)
omrehyje BjepoBHHKA (conscius fraudis). Huje Ouno mpaBHO Moryhe moOwjatu
mwiahame mocrojeher myra u mpormycT camor JyKHHKa Tiiee puxsata oapehenora

3 Toapo6uuje: Pomart, A., Pjeunux..., ctp. 72.

3 Mousourakis, G., Has. deno, cTp. 74. et seq..

3 Actio Pauliana je Tyx0a MPOTHB JyKHHKA KOjH je, C HaMjepOM Jia OIITETH BjCPOBHHKA,
YMam1o CBOjY HIMOBHHY, Y HEKHMM CITy4ajeBMMa Ce Morja moauhu u mpoTuB Tpehmx ocoba
KOje Cy HMMaje KOPHCTH Off JyXXHHKOBHX pacrojiararba MMOBHHOM. CBpxa je moOmjame
NPaBHUX aKaTa KOjuMa je W3BPIICHO YMameHmhe NMOBHHE, a MOIJIA CE YIIOTPHjeOUTH Y POKY
rogune naHa. Tpehe ocobe oxroBapase cy camo ako Cy Ouie CBjecHe Jy)KHHKOBE Hamjepe Jia
OLLITETE BjepPOBHHKA, OCUM y CITy4ajy JyKPaTUBHUX Pacroliarama, Kaia Cy MOPAH BpaTHTH
creyeHo 6e3 003upa Ha WHXOBY 00py Bjepy. Poman, A., Pjeunux..., ctp. 54. TlogpoGHuje,
Butera, A., Dell'azione Pauliana o revocatoria, Torino, 1934.

37 ekt TIPETOPCKOT NpaBa KOjH je HacTao Kaja JY>KHHK, NIpHje cTedaja, M0 UMOBHHE, Y
HACTOjalby Jla Ta OdYyBa, HA pasHe HauwHe mpeHocw Ha Tpehe ocobe. OBa MoryhHOCT
W3WIpaBama BjePOBHHKA CE T0jaBUJIA O] KaJla je YBEICHO M3BPLICHE Ha UMOBHHHU Jy)KHHKA
yMjecTo Ha ocobu myxHuKa. Jla Ou ce crpujeuria IprKpaTa BjepoOBHUKA, TIPETOP je YBEO Y
KJIaCH4YHO 7100a interdictum fraudatorium, Ha TeMeJby Kojera je CBaKHM BjepPOBHHK MOTrao
Tpaxxutu o Tpehe ocobe, Koja je 3Hana 3a JYKHHKOBE 0OBese, Bpahame OHOra IITO je
MPUMUJIA O]l UHCOJIBEHTHOT TykHUKa. Pomar, A., Pjeunux..., cTp. 53.

38 Butera, A., nas. deno, ctp. 12 —27.
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ctjenama. Actio Pauliana Morma ce TIOMHUJETH Y POKY O TOAMHE JaHa, a IIPOTEKOM
Tora poka Tpeha 0coba oaroBapana je camo 10 u3Hoca oborahema.>

Hanasee, y puMckoM MpaBy je mocTojaia MOryliHOCT TpasKHTH Of Bliajapa Jia ce
OZIrO/IM OTIUIATA JIyTa, IITO j€ BIagap 3Ha0 0700paBaTh U Ha MEPHO/ A0 HeT TOANHA.
Jyctuamjan je yBeo MOryhHOCT 2 BjepOBHHIIN OUTYHy]y O T>KHHKOBOM 3aXTj€BY 3a
oaromoM ruiahama Jtyra, unMe OM oTyka BehiHe BjepOBHHKA MOCTOjasia 0OBE3HA 3a
CBE BjePOBHHKE TOT Ty)KHUKA, IITO YHHH TEMEJbe MOJIGPHOT CTEUajHOT 1Ipasa.”’

W3 oBakBor OCBpTa 3aKJpydyjeMo Ja ce y Todermma oOBesa (obligatio) Huje
cacTojajia y TPaBHO] TY)KHOCTH HA W3BPILICHE YMHUAOE, YHje jE& HEHCITYHHCIHHC
noBnaumwio Moryhuoct tyxOe, Beh je obligatio (ligare — Bezatn) ynyhuBana Ha
MoryhHOCT fa je IyXHHK (obligatus) Ovo marepwjaTHO W (PU3WYKU BE3aH U
TOBPTHYT BjePOBHUKOBO] BIACTH CBE O M3BpIIeH-a ayxHe unanabe.!’ Takso je
cxBahame y CKIIay U C YYCHEM CYBPEMEHE IpOIIECYaTMCTHYKE JOKTPUHE, Koja
yKa3yje /1a ce TipaBHa 3aIlIThTa Cy0jeKTHBHHX IIpaBa, Y TIOUYETHOM CTaHjy Pa3BHUTKA,
OCTBApHBATIA MCKJbYUHMBO IPHBATHOM, HeperymmpaHoM camoromohm.” MehyTum,
CBaKaKo IPXKUMO HY)XHMM HArJIaCHTH KaKo je YIpaBO PUMCKO TPaBO TOCTABUIIO
HEKe 07l OCHOBHMX HauelIa CTEeuajHOr MOCTYIIKA KAaKBOT ro3Hajemo maHac.” TIpumjep
TOra MOJKEMO YOUHTH y 3aMjeHH OCOOHE OJTOBOPHOCTH C MMOBHHCKOM Koja je
yBeJleHa JIoHoteweM Lex lulia de cessione bonorum, 3aTiM MPONMCHUBAGY MOCTYTIKA
jaBHe npaxoe (venditio bonorum) Kao HauMHA MPOJAje IYy)KHUKOBE HMOBHHE
HajIIOBOJBHUjEM TTOHYhady, IPO/Iajul Ty»KHUKOBE MIMOBHHE Y JMjeJIOBIMA a HE CaMO
Kao IjjeNiHe, yBoherwy y HOCTYIIaK OBpXe 0co0e 3ayKeHe 3a Mpo/ajy JTy’KHUKOBE
uMoBuHe (magister bonorum vendorum), MHGOPMHUPay BjEPOBHUKA O IMOCTOjarby
MOCTYIIKAa W TIO3WBAKY Ja Ce YKJbyde y WCTU (proscriptio bonorum), 3a0panu
npoBohera cTeyaja Ha cTBapUMa 3a KyhaHCTBO HEOITXOJHHMMA 3a KUBOT JY)KHHKA
(beneficium competentiae), MmoryhHocTr oaroe wiahama Jiyra of00pemheM Biiaiapa

39 Hemo.

40 Velyvis, S., Mikuckiene, V., nas. uwianax, ctp. 294.

*! Mpoco, M., IlItamGyx, M., [IpMHIMIIM eypOICKOr YTOBOPHOT MpaBa C OCBPTOM Ha
YrOBOPHY OJITOBOPHOCT 3@ HEMMOBHMHCKY IuTeTy mnpema HoBoM 300-y, 300pHHK pasoBa
Ipasnor daxynrera y Crumry, Boi. 45, 2008, 6p. 4, ctp. 902. MHaue y 3HAaHOCTH je PUIIMYHO
TIPHjETIOPHO TTUTALE O MOBUjECTH MOAPHjeTIIa NPpBUX obmranyja y Pumy. Bumu: Xopsar, M.,
Pumcro npaso, 3arpe0, 2002, ctp. 275.

*2 Tpusa, C., uka, M., [ pahancko napnuuno npoyecto npaso, 3arped, 2004, crp. 9. Tpeu
ayTop KOjU je M3HHWO Te3y O camMomnoMohu Kao MpBOOMTHOM OOJMKY TpaBHE 3allITHTE Te
MOCTaHKy TIpolleca Kao TMPEBNaJaBamby CaMOTIOMONHM TIPHBATHOM apOHUTpPaXXoM OHO je
mwemauku Gunosod npaBa Rudolph von Jhering (1818-1892). Pa3pamy Te Te3e Haasumo y
npBom aujeny mjena Geist des romischen Recht, JHERING, Geist des romischen Rechts auf
den verschiedenen Stufen seiner Entwicklung, vierte Aufl age, vol. I, Leipzig, 1878, 108 sqq,
crp. 167. mur. u3. Iletpak, M., Kpumuxa meopuje o camonomohiu kao npsooumHom oomuKy
npasue 3awmume (Selbsthilfetheorie), 306opauk IpasHor dakynrera y 3arpe0y, vol. 56, 2006,
op. 5, ctp. 1251.

4 Velyvis, S., Mikuckiene, V., nas. unanax, ctp. 295, Albert, T. C., nas. uianax.
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wi BehnHE BjepOBHMKA T€, KOHAYHO, YCHOCTaBH CO(UCTUIMpAHE IOCTYHOBHE
3aIITUTE BjEpOBHHUKA O (hpayIOIIO3HHX MOCTYMama Iy)KHUKA Y BUAY TYxXOe actio
Pauliana.

2.2. Cpegrm BHjEK

2.2.1. Panu cpegrn Bujek

Pacmlanm Pumckora mapcTBa THjEeKOM BENMKHX METpallfja IUIEMEHA VjemHO
03HAuaBa ¥ IIOYETAK ITOCTYIHOT HECTAjama PHUMCKe Jeruciatuse. IepMaHCKa
IJIEMEHa W3 CKaHIMHABCKHX 3eMajba IOJIaKo Cy TI0YeNia OCBajaTH, 10 HENaBHO,
prMCKH TepuTtopHj. bapOapcTBO, HAaCHIbE M OCBajarbe, OJCYTHOCT TOJIEPaHIU|Ee W
CMHCNIAa 32 MOpAITHE W WHTEJIEKTyaJlHe BPHWjEIHOCTH, NPUMUTHUBH3AM, 3a0CTAIH
IUIEMEHCKU 00MYaju, BjepcKa Mpa3HoBjepja Te MPEKUBIhaBakhe MPBEHCTBEHO OJf JIOBA
0coOUTOCTH Cy Hajonma3ehnx riemMeHa.

HoBuja wucTpaxuBama TIOKa3yjy n1a Ce €ypoIlicKa TIIOBHjeCT TeMeJbH Ha
MPOXXMMaky MOCTKIIACHYHOT MpaBa ¢ MpaBuMa, T3B. 0apOapCKUX HApoJa, TE je BPIIO
TEIIKO OJPEIUTH MPUIATHOCT TIOjeIMHAX MHCTHTYT. CTAapo TepMaHCKO MpaEBo,
cakymbeHo y 10. crosrehy 1 00jaBIbeHO Ha JIATHHCKOM jE3HKY Y 30MpIM OOWYajHOT
npaBa repMaHCKuX IuieMeHa (J1at. Leges barbarorum) W amantupaHo] 0apOapckoj
30uMpIM  puMcKor mpaBa (nar. Leges romanae barbarorum), cmatpa ce
HAj3HAYAJHIjAM BPEITMMA CPE/IFHOB]eKOBHOT mpaBa.*®

CykiaJiHO cTapoM repMaHCKOM OOMYajHOM TpaBy TOje/rHAI] KOjU HUje MOrao
Bpaharu yroBe OHO je TIOJBPTHYT, Ka0 U Y PUMCKOM TPaBy, PUTOPO3HOM TIOCTYTIKY.
[Mporymrame 1uiahama gyroBa cMmartpaio ce jaeiaukroM. KasHeHM Kapakrep
OrJIeZIaBa0 Ce M Y YMELCHUIIM JIa je CI00O/IaH 4YOBjeK OMO WM3rHaH WM ocyheH na
noctade po0. [ocTymak je 3anounmao Kajia BjepOBHUK HUjE€ MOTa0 HAMHUPUTH CBOjY
TpaXOWHY TIyTEeM JIy’KHUKOBE UMOBHWHE, a Tpeha ocoba (jamalr) HHje ocHrypaBaya
BjE€pOBHHMKOBY TpaxxOMHy. 3a J00MBame IOjaTraka oOf IY)KHHKA O EBEHTYaIHO]
CKPUBEHO] MMOBHMHM KOPHUCTWJIO C€ MYUCH-E WM 3aTBOp. Y ClIy4yajeBUMa Kaja je
JIY’)KHHK JIOOPOBOJBHO TPEAa0 MMOBHHY, HOCTYIAK je oreT 0uo morpalieH jaBHUM
NOHIDKaBabUMa Ta Cy, 300r TmocTHama onhe TpeBeHIWje, TyXKHHIM
CTUTMATH3MpPaHd OOBE30M HOIIEHa OOMJBEKEHUX IUIAITEBa, OOCOHOTOTI XOJama
B

V OmHOCY Ha KaCHO PMMCKO 3aKOHOJIABCTBO, CTApO T€PMAHCKO 3aKOHOIABCTBO
HHje Pa3MKOBAJIO TOIITCHOI M HEHOLITEHOr Jy)KHUKA. 3alubeHa je MpBo Omia

4 Heraseamje: Louis, L. E., nas. wianax, ctp. 223.
* Baprysnosuh, XK., nas. deno, ctp. 47.
6 T'epmancko TpaBO TpaBHU KapakTep JOOWIO je TeK Y KaCHOM CpeOmheM BHjeKy MO
A}érjeuajeM emcTBa 1 upkse. leraseumje: Gratzer, K., nas. uwianax, ctp. 21.
Hcmo.
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ycMjepeHa TipeMa JTy’KHHKOBO] MMOBHHH, a aKO TO HHje Omio gocraTtHo, Omo Ou
TIpe/iaH BjePOBHHKY Kao po0 Te I je BjepOBHUMK MOrao yOTH MK mpojat.*

Pa3nobspe paHora eyporickor cpemer BHjeKa jOIl YBHjeK He KapakTeph3upa
moTpeda 3a €KOHOMCKOM YYHMHKOBHTOIINY. YMjEecTo Tora IpeBiiajaia je ’ejba 3a
HEYOBj€YHIM KaKE-aBambeM ocoda Koje Mo mocrijelly HHUCYy MOoriie MOAMHPHUTH
TpaXOUHY, CJIMjSIIOM Yera CY a npuopu OWIH CMaTpaHH 3JI0YMHIIIMA.

Ho, nipago je npomjeHsbHBa IPYIITBEHA KaTEroOpHja, la 0 MHOTHM MHCTUTYTHMA
KOjH Cy Bj€p0jaTHO MOCTOjallN Y PAaBHO] TIOBH)ECTH JTAHAC HE TIOCTOjH Tpar.

2.3. J/Inbepannzaymja creq4ajHor nocryrnka y KaCHoM
CpPEAHEM H HOBOM BHJEKY

2.3.1. leHe3a MHCTUTYTa NOTPOLIAYKOI CTeYaja y
3akoHogaBscTBy CjeanrbeHnx AMepuyYknx [pxasa

TloBHjecT ~MHCTMTYTa TOTpOIIAYKOr  CTeyaja  m3pasuto je  Oypra.*
Henpujenopso je 1a aHTyocakcoHcke 3emibe,” mpBeHcTBeHo CAJ] u Bemnka
Bpurtanuja, nmajy HajcTapuje 3aKkOHOJIABHO ypehere MoTpoIadkor creyaja.

OHo je yTjenano Ha 3aKOHOAABHA ypeherma MoTpoIaykor creyaja AycTpanyje,
Hogor 3enanya, Kanase te Jyxne Appuxe.’

*® yen Y HOPBEIIIKOM 3aKOHOIABCTBY (Leyfingsbalken xam. 15), BjepOBHHUK je MOpPAO Ay»KHUKA
JIOBECTH TIpeIl Cy[. AKO Ta HUTKO HHje OTKYIHO, BjepPOBHHMK je OO OBMamrTeH ojcjehin My
Topme W Jome yaoBe. erarbHuWje ucmo, ctp. 22. YV maHrobapackoM OOBE3HOM IpaBy
MHUjeIIajy ce Hadena 6apOapcKor MmpaBa, PUMCKOT TIOCTKIACHYHOT TpaBa M HOBHjHX cxBahama
nHactamux y VII u VIII croseehy. Temiko je u oBIje TOBOPUTH O CTeuajHOM mpaBy, Beh ce
HCIYHCHE 00BE3a OCUTYypaBaso IyTeM (hOPMAIMCTHYKUX IPAaBHHX TIOCIOBA C jaMIeM (J1art.
per vadiam te fideiussorem). Bumu: Baprynosuh, XK., nas. deno, ctp. 55.

¥ Isa gloomy and deppresing subject”. Tako, Tabb, C. J., The History of Bankruptcy Laws in
the United States, American Bankruptcy Institute Law Review, vol. 3, 1995, 6p. 1, c1p. 5.

%0 [paso Cjenumennx AMeprikux Jp>kaBa npuraja 0OUTeIbH aHITIOCAKCOHCKOT Tpasa. OBaj
BEJIMKH NPAaBHU CYCTaB Takolep ce 03HauaBa M Kao aHITI0aMEpPHYKO IPaBO WM K0 COMMON
law cyctaB. Wmak, 3a WCTaKHYTH je Ja HUTH jefaH OJf OBHMX HasWBa HHUje oAroBapajyhm.
AHTIJIOCAKCOHCKO TIPaBO C€ TIOHEKa yroTpeOhaBa Kao HA3WB 3a CTApO EHIVIECKO OOMYajHO
MpaBo Koje je MoCTojalo MpHje HopMaHCKOT ocBajama 1066. C apyre cTpaHe, HA3UB COMMON
law Moxe O3HaYaBaTH W CaMO jeIaH IO OBOT CyCTaBa, OJHOCHO jeIHY BPCTY IpaBHHX
M3BOpA, TIPELISICHTHO TIPABO CAJPIKaHO y CYJACKHUM TpecyaMa. Y Kpajioj JMHUjU HU HA3WB
AHTII0aMEPHUKO TIPaBO HHUje 0e3 HepocTaTka jep Ou ce MOIJIO IIOMUCIUTH JIa O3HAYaBa MPaBo
Enrniecke m Amepuke, IITO HHje TOYHO, Oyayhn 1a 0BOM cycTaBy NpHIIaiajy ¥ MHOTE JIpyTe
npxase. Jlerasbruje: Bpawanar, 1., Y600 y npasuu cucmem CA/J-a, y YBon y npaso CA/l-a,
Beorpan, 2008, ctp. 15. et seq.

' Jlerawuuje: Ziegel, J. S., Canadian Perspectives on the Challenges of Consumer
Bankruptcies, Journal of Consumer Policy, vol. 20, 1997, 6p. 1, ctp. 199-221, Heath, P.,
Consumer Bankruptcies: A New Zealand Perspective, Osgoode Hall Law Journal, vol. 37,
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HWako npumiazajy uctom Kpyry common law cycrapa, aHTIIOCAKCOHCKE 3eMJbE Ce
Mel)yCOOHO 3HAYajHO Pa3MKYjy Y OCHOBHHMM IPABHUM DjeIICHHUMA MOTPOIIAYKOT
creuaja.’® 360r YeCTHX M3MjeHa MOTPOMIAYKO CTCYAjHE PEry/IaTUBe BHAJBUBO j¢ Ja
HHUTH jeHa 3eMJba aHTJIOCAKCOHCKOT CyCTaBa HHje 3aJJ0BOJbHA CBOJUM de lege lata
ypehemeM MoTpomavkor crevaja. ToMy NPHIOHOCH ydecTalla KPHTHKA JTOKTPHHE U
jymikatype,” ami M UMIGHAIIA Ja ce OpOj NOTPOIIAYKMX CTeuajeBa Y
AHITIOCAKCOHCKMM 3eMJbaMa M3 TOAMHE y romuny noehasa.”’ McrpakuBama
Moka3yjy na je moBehame OBHX IIOCTyIaka W3paBHO TIOBE3aHO C TOPAcTOM
JOCTYITHOCTH TOTPOIIAYKUX KPEIUTa M IIMPEHEM KPEAWTHHX WHCTUTYLHMja Ha
TpRMImTY.

Hamve, mpeu amepmuku Credajum 3akoH foHeceH je 1800. TemerneM
oBnaiTera Koje je Komrpecy mao Veras m3 1787.%° Ilpencrarsbao je perenumjy
TaJIAllIFbEra CHIVIECKOT 3aKOHA Te je OMO OrpaHMYeH y TMOCTYIIOBHOM M OCOOHOM

1999, ctp. 428-446; e Mason, R., Consumer Bankruptcies: An Australian Perspective,
Osgoode Hall Law Journal, vol. 37, 1999, 6p. 1/2, ctp. 449-469.

32 Nlerammuuje: Farnsworth, E. A., Y800 y npasnu cucmem Cjedurvenux Amepuuxux Jpacasa,
Beorpan, 1973, (mpeseo Bypuna Kpcruh), ctp. 9.

>3 Bumm: Zywicki, T. J., The Past, Present, and Future of Bankruptcy law in America, Law and
Economics Working Paper Series, 02-22. JlocTymHO Ha MpPEKHHM CTpaHHIAMa:
http://ssrn.com/abstract id=327223 (17.05.2014.); Tabb, C. J., Consumer Bankruptcy Filings:
Trends and Indicators. JlocTymHO Ha  MpEXHHUM CTpaHWmama: http:/papers.
ssrn.com/pape.tar?abstract id=931172 (17. 05. 2014).

>4 Herasprmje: Feldstein, S. A., The Rise in Personal Bankruptcy, Causes and Impact;
Presentation to the Subcommittee on Commercial and Administrative Law, U.S. House of
Representatives, 3/10/98; Livshits, 1., Macgee, J., Tertilt, M., Accounting for the Rise in
Consumer Bankruptcies, 2007. JlocTymHO Ha MpeXHHUM crpaHMiiama: http:/publish.u
wo.ca/~jmacgee/BankruptcyRise.pdf (17. 05. 2014); Ausubel, L. M., Personal Bankruptcies
begin Sharp Decline: Millennium Data Update. JJocTymHO Ha MPEXHHM CTpaHHIIAMA!
http://www. bsos.umd.edu/econ/bankruptcy (17. 05. 2014); Dejarnatt, S. L., Once Is Not
Enough: Preserving Consumers’ Rights to Bankruptcy Protection, Indiana Law Journal, vol.
74, 1999, no. 2, ctp. 503; White, M. J., Bankruptcy Reform and Credit Cards, Journal of
Economic Perspectives, vol. 21, 2007, no. 4, ctp. 176. te Zywicki, T. J., Why so many
Bankruptcies and what to do About It: An Economic Analysis of Consumer Bankruptcy Law
and Bankruptcy Reform, George Mason University School of Law and Economics. JlocTymHo
Ha MPEKHUM CTpaHuIama: http://ssrn.com/abstract id=454121 (17. 05.2014).

> Tocimmje omtyke Bpxosor cyna 1978. Marquette Nat’l Bank of Minneapolis v. First of
Omaha Serv. Corp 439 US 299 (1978) kpenwTHe WHCTUTYLHjE Cy TOUYeNe OI0OpaBaTh
kpeaute U pusmukuM ocodama. Jlerasbamje: Athreya, K., The Growth of Unsecured Credit:
Are We Better Off? Federal Reserve Bank of Richmond Economic Quarterly, vol. 87, 2001,
op. 3, cp. 11.

® YCTAaHOBHTH jeIMHCTBEHM HpOMHC O HPUPOleHbY, M jeIMHCTBEHE 3aKOHE y MpeaMETy
creyaja mmpom Cjemmmenux [pkasa“ (§ 8, cr. 4). Ilpwjeson Cwmepnen, b., Vemas
CGjeoursenux Amepuukux [powcasa, Ocujex, 1994, ctp. 26. Ucro Bumm Skeel, D. A., Debt's
Dominion, A History of Bankruptcy Law in America, Part one: The Birth of U.S. Insolvency
Law, University Presses of California, Columbia and Princeton, 2001, ctp. 21. et seq.

1099



Xemko baptynosuh, AejaH boayn, MHec Matuh, KpaTtka nosuject
NOTPOLLAYKor cTeYaja ...(cTp. 1087-1134)

norseny, Oymyhn ma ce credaj Morao MOKpPEHYTH HWCKJBYYMBO Ha TIPH)EIIOT
BjEpOBHMKA U CaMO MPOTHUB Tproeia. Mehytum, Taj je 3akoH kpaTko OMO Ha CHa3y,
Te je HakoH 1803. oHOC BjepOBHHKA M AY)KHHKA PEryJIHMpaH IOjeIMHAYHIM
CTeUajHIM 3aKOHMMA TAJAII-HX CABE3HUX JpIKaBa. '

Komnrpec 1841. moHOCHM HOBHM CTE€4ajHM 3aKOH. 3aHUMJBHBA j€ FeroBa oapenda
npema Kojoj je ompocT ayroBa omoryhen cuM ¢usuuknm ocobama.” Hasenenn
MPOITHC j€ Y TaJalllibe¢ BPHjEeME M3a3Ba0 BEIIMKY IMO30PHOCT W pachpaBy. Tako je
1842. 3a0msbeskeH ciydaj aa je cyaan y Mucypujy cmarpao Credajau 3akoH u3 1841.
HEYCTABHUM Te je OI0AIO CTOTHHE MpHjeyiora.” HheroBy je ouTyKy YKMHYO BUIIN
cyu.éo

Venmjeune ¢y u3MjeHe CTedajHOr 3akoHomaBctBa 1867., 1878. te 1898.°" Y
MPaBHO] Ce TEOPHjH MCTHYE Ja Ce MpOydYaBarkeM HABEICHWX M3MjeHa yodaBa Beha
XyMaHOCT IIPeMa HeyCITjelIHOM 4JIaHy TProBauKe 3ajeHuie.

3akon m3 1898. Baxkmo je mo 1979., a 3Hauajan je 300r mpoMjeHa y cxBahama
MHCTHTYTa HoTpouaykor creuaja.”’ CTora u IOKTpHHA HAryaaga ja nocije 1898.
3aKOHOJIaBAll TI0Ka3yje M3pa3uTy HAKJIOHOCT MpeMa My>KHUIMMA (€HIJ. pro debtor
legislation).

Vsmjene CreuajHor 3akoHa ycmujeme cy 1984., 1986., 1988. u 1990.%

TpaauiMOHATHO, WHIUBUAYATHH IY)KHHIIM MMl Cy JBHje MOryhHOCTH,
CTeYajHU TOCTYIAK IpeMa TriiaBu 7. win npeMa rasu 13. CTedajHOr 3aKOHHKA.
Hapemena pjemema omoryhyjy MyXKHHKY Ja HCXOQW OTIYCT CBOjUX JIyTOBa.
IIpumapHa paznuka je Ja ¢y Qy>KHULM y cKiagy ¢ rmaBoM 13. CredajHOr 3aKOHHKa
00Be3HM W3 CBOjuUX Oymayhmx mpuxozma, y3 3ajipKaBambe TPEHyTHE WMOBUHE,
ucriahuBaty BjepoBHHKE. Y CKIa[y C IJIABOM 7. MYKHULM TIPEajy 3alUbCHHBY
VMOBHHY BjEpOBHHIAMA, 4 3a Y3BpaT IOOMBajy TPEHYTHH OTIYCT yroBa.’

" Bumu: Tabb, C. J., The Historical Evolution of the Bankruptcy Discharge, American
Bankruptcy Law Journal, vol. 65, 1991, ctp. 348.

¥ Ch. 9, 5, Stat. 441, The Bankruptcy Act of 1841. Bumu Tabb, C. J., The Top Twenty Issues in
the History of Consumer Bankruptcy, University of Illinois Law Review, vol. 9, 2007, 6p. 1,
crp. 12.

* Buu: Warren, C., Bankruptcy in United States History, Cambridge, 1935, ctp. 86.

% Lemo, ctp. 87-92.

6! Nlerammnuje: Pazosuh, B., Pa3eoj unousuoyantoe cmeuaja y anenocakcoHCKUM 3eMbamd,
Crpanu npaBHH xuBoT, 2003, 6p. 1-3, cp. 121.

52 Hemo.

5 The Bankruptcy Reform Act of 1978 (P.L. 95-598, 92 Stat. 2549). OH je 3aMujeHHO
Creuajum 3akoH u3 1898. (30 Stat. 544 (1898.)). leraseunje Warren, E., The Changing Politics of
American Bankruptcy Reform, Osgoode Hall Law Journal, vol. 37, 1999, 6p. 1/2, ctp. 189-202.

64 Herasamje: Skeel, D. A., nas. oeno, ctp. 187. et seq. 3a moBHjecHN pa3BOj MOCTYIIKA Y
cknanxy ¢ rmaBoM 7. CrewajHor 3akonmka Tribble, L. E., Judicial Discretion and the
Bankruptcy Abuse Prevention Act, Duke Law Journal, vol. 57,2007, Ho. 1, ctp. 793. et seq.

% Bymu: Warren, E., Westbrook, J. L., The Law of Debtors and Creditors - Text, Cases and
Problems, 5" ed., New York, 2006, ctp. 281.
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[Noctymaxk je ypeheH caBe3HNM MpaBriIMMa cTe4dajHOT rocTymka (eHri1. Federal Rules
of Bankruptcy procedure).*®

CyknamHo MUIUBEHY NpaBHE TEopHje, JBa Cy TeMeJbHa MpobjeMa y Be3d ¢
aMepUUKOM PEry/aTHBOM roTpomaukor credaja.’’ HamMe, cTewajHu mocTymnax
npema 17aBu 7. u 13. CredajHOr 3aKOHMKA KOMIDTAIMPAH j€ W TEHIKO Pa3yMIbHB.
Crora je HYXHO AQHTKUPATH OJIBjETHUKE, INTO 3HATHO IIOCKYIUBbY]je CTCUajHH
MOCTYTIAK, OK TUIAHOBH OTIUIATE Jyra KOjU Cy CACTABJGEHH Y CKIIAy Ca CTEYajHHM
noctyrnkoM TpeMa rmaBu 13. CreyajHOT 3aKOHWKA 3aXTH]€Bajy OTIUIATY BHCOKOT
noctoTka ayroBa.”® Mako je aMepHuKy CycTaB pa3sBHO HAYEIO HOBOTA (DMHAHIIA]CKOT
nodetka, omoryhyjyhun mojequHmiMa Op3y W YYMHKOBHTY — €KOHOMCKY
pexabmmTanyjy, Ayro ce mpumnpemaia pedopma MOTPOIIAYKOr CTedaja Koja Ou
Tpebaa W3MHjEHUTH caMe KOHType Tor WHCTHTyTa. OCHOBHHM pa3ior je Ja ce
Cjenumene Ameprnuke [IpikaBe y TOCIbEAEsC BpHjeMe CyouaBajy ca cBe Behnm
OpojeM TipHjemIora 3a MOKpeTame MOoTpomadkor credaja. Crora je b pedopme
oMoryhuty cBakoj pU3NUK0j 0COOM TOKpETamke cTevaja, alli Mo YBjeTOM Ja Tipohe,
T3B. mean testing - TeCT NOI00OHOCTH.

JIMo IOKTPUHE CMAaTpa /1a YBoljere OBAKBHX yBjeTa HHje onpaBaaHo.”

Konrpec je xpajem 2000. u3rinacao 3akoH (eHrin. Reform Bill), anu je Tamammn
npencjenuuk William Clinton MCKOpHCTHO CBOje TIPaBO BETa HEMOTIHCHBAHEM
3aKOHA U THME MPUBPEMEHO OIJIOKUO mpomjene. M30opom Georga W. Busha 3a
npencjenanka CAJl-a OKOHYaHa je TpaJWIMOHAJIHA KOHIEMIHMja IOTPOLIAYKOr
credaja. 3aroyerno ce C pacrpaBaMa O PAJUKATHOM MPEOKPETY Y MOTPOIIAYKOM
CTEYajHOM TIpaBy, U TO y KOPHUCT (MHAHIMJCKMX HWHCTUTYIMja, a Ha INTETY
nojerHIa. CrnMjezioM HErmoBOJbHE EKOHOMCKE CHTYallMje y 3eMJbU ITI0YeNlo ce
pa3sMHUIIBATH O YBOheHY MOCTYNOBHHX OrpaHHYeH-a Kako OM Ce YITyTHIIO JTy’KHUKE,
MyTeM €KOHOMETPHjCKOT TeCTa ITOJJOOHOCTH, U3 CTEYajHOT TOCTYIKa NpeMa TJaBH 7.
y creuajuu mocTymak mpema riau 13. CreuajHor 3axonmka.”” Vemmjenwna je
KPHUTHKA, jep C€ PaJWiio O HEMOBOJFHOM TIPHjEIIOTY 3a CPEIby KIacy Kojoj je
OTIIyIITAbE JyroBa y CTEYajHOM IMOCTYNKY HajrotpeOHmje.”' Kako y amepudkom
3aKOHOJIABCTBY KOHAYHE TPOIIKOBE CHOCH (DMHAHIIM]CKU CHAXKHHUja CTpaHa, a TO CY
Hajuemhe KpeuTHE MHCTUTYIM]E, jaCHO je 3aliTO Cy CYNpPOTCTaBIbEHW HMHTEpEcH

5 Effective August 1, 1983, as amended to Dec. 1, 2012. [locTyrHO Ha MpeXHUM CTpaHHLIaMa
Cornell University Law School: http://www.law.cornell.edu/rules/fibp (12.12.2014).

57 Braucher, J., Options in Consumer Bankruptcy: An American Perspective, Osgoode Hall
Law Journal, vol. 37, 1999, 6p. 1&2, ctp. 156-169; e Panosuh, B., nas. uranax, ctp. 121.

68 Jlerasbrmje: Tribble, L. E., nas. wianax, ctp. 794.

% Neramsrmje: Tabb, C. J., The Death of Consumer Bankruptcy in the United States? Law and
Economics Working Papers Series, Working Paper No. 00-29, 2001, ctp. 3. JoctynHo Ha
MpEeXHNUM CTpaHuIiama: http://papers.sstn. com/sol3/papers. cfm?abstract id=285760 (17. 05.
2014).

" Teramwuuje: Braucher, J., Getting Realistic: In Defense of Formulaic Means Testing,
American Bankruptcy Law Journal, vol. 83, 2009, 6p. 1, ctp. 395.

" Bumu: Tabb, C. J., The Death of Consumer Bankruptcy..., ctp. 15. et seq.
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BjepoBHHKA W ayxHuKa. Hamme, dmHaHIMjcke WHCTHTYIMje Omie OM 3a0BOJHHE
Kana OW Jy:kHMK Ouo mpuMopaH Iuiahatu cBoje ayrose m3 Oyayhux mpuxoa,
MPaKTHYHO MpOMAaTpaHo, Kaja OM ce BOAMO CTEUajHH TOCTYNak mpema riasu 13.
Crevajuor 3akoHmka. KpemutHe wHCTHTYIWje Beh rommHama ynmaky Hamope o
OTPOMHA CpPENCTBA 3a yBOhEH-e MPETXOMHOI CTEYajHOT TOCTYIKa. Benwku ycrmjex
KpPEIUTHUX WMHCTUTYLHMja TMOCTUTHYT je 1984., kama cy moTakHyne yBoheme
MHCTUTYTAa MaTepujanHe 3joropabe (enrn. substantial abuse)’> y mocTymak
moTpomaukor credaja. Llup je Omo ma ce motpomradnma 3a0paHd TIPUCTYI
CTEYajHOM TOCTYIIKY, aKO OM OTITyCT JyroBa MpeCTaB/hao MaTeprjaiHy 3J101opady
M aKO MOjeMHAIl MOXKE IUIATHTH MO CBOjHX ayroBa m3 Oyayhux mpuxoma.”
Melytum, nako 10Opo 3aMHUIIBEH, HHCTUTYT C€ TIOKa3a0 Kao HEYYHMHKOBUT 300T
WHEPTHOCTH CYJIOBa y FHETOBO] TPHMjEHH, aTd W 300T je3WdHE HETIPEM3HOCTH U
ancTPaKTHOCTH 3aKOHCKora Tekcra. CTora KpeAWTHE WHCTUTYLHMjE HACTABIbAjy
nobupary 3a yBoherme IpeACcTedajHOT TECTHPamka. Y TOME Cy U yCIIjesie JIOHOIICHEM
3akoHa O cIIpjedaBamy 3J0mopade creyaja u 3amrute norpomada 2005. (BAPCA).
HNako je musb pedopme creuajuor npasa y CAJl-y 2005. 6o, y OCHOBH, IIOMUPHUTH
MHTepece Jy)KHHKA M BjepOBHMKA, = ped)opMa HHje TOCTHITIA JKeJbCHE Pe3yITaTe.
JIOKTprHA HABOAW TP JYPUCTHYKA W jelaH KBAa3WjypUCTUYKU pasior. Ilperxomxn
00BE3HH TOCTYIIAK CaBjETOBAA CaMO j& TIOCKYIHO M HETOTPEOHO OY’KUO IHjeITH
MOCTYIaK OTIHycTa JyroBa. YBoheme TecTa MmoJ00HOCTH, Kako OW ce CIpHjeuria
3701opada, MPOM3BENIO je CYNpOTaH y4YHHaK jep je mpumjeHa rmase 7. CreuyajHOr
3aKOHMKA CTaTUCTUYKH HajBeha /10 caja, anmu caxa caMo ¢ yBehaHUM TPOIIKOBHMA.
YBaxaBajyh BaKHOCT U CBPXY IPaBHUIIHE NPaBHE CHHTAarMe, Tpehin npodsiem Thue
Ce PEeIaKIMjCKH HeypeheHNX 1 HHU3a HEYCTaBHHX OJIPEA0H 300T KOjHX c€ HEPUjeTKO
TpaKIIIO TymMadere BpxoBHOT cyma.”” 3abu pasior, Ha KOjH cMo ce pedepupany
Kao Ha KBa3WjyPHUCTUYKH, YKa3yje Ha YMFLEHUILY JIa Ce 3I[PABCTBEHH MPOOJIEMH 4eCTO
MO/y/Iapajy C BETMKUM JIyTOBUMA, T€ TAaKO MOCTAjy TTIaBHU Y3POK MPEe3a,y>KeHOCTH, a
THMe ¥ TIOKPETaHha MOCTYTIKA HOTPOMIAYKOT CTeuaja. *

2§707, cr. (6), 11 US.C.

3 Jlerasrnje: Tabb, C. J., A Century of Regress or Progress? A Political History of
Bankruptcy Legislation in 1898 and 1998, Bankruptcy Development Journal, vol. 15, 1999,
op. 1, cp. 343, 344-353.

™ Bum: Culhane, M. B., White, M. M., Catching Can-pay Debtors: Is the Means test the
Only Way? American Bankruptcy Institute Law Review, vol. 13, 2005, 6p. 1, ctp. 665.

™ Jleramuuje: Chemerinsky, E., Constitutional Issues Posed in the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, American Bankruptcy Law Review, vol. 79,
2005, 6p. 1, cp. 571.

76 Neraspumje: Landry, R. J.; Yarbrough, A. K., Global Lessons from Consumer Bankruptcy
and Healthcare Reforms in the United States: A Struggling Social Safety Net, Michigan Journal
of International Law, vol. 16, 2007, 6p. 1, ctp. 343.
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bynyhm nma camamme 3akoHomaBHO ypeheme HEje —3amoBosbaBajyhe,
aIIMUHUCTpAIIHja aMepUIKOT Tpesicjeanuka bapaka O0aMe HajaBibyje TIPOMjEHE Koje
W MIIIe Y IPaBILy HCXOherba JIAKIIer OTIyCTa JyroBa.

2.3.2. [eHe3a MHCTUTYTa NOTPOLLAYKOI CTeYaja y €HI/1IECKOM
3aKOHOAaBCTBY

Enrmnecka mpezcrasba joI jeHy aHTTIOCAKCOHCKY 3eMJBY Koja je uMana OypaH
pasBoj cTeuajHOr (M IOTPOIMIAYKOr) 3aKOHOMABCTBA. W OOWBEKEHO je jBjeMa
KApaKTEPHCTAKAMA: OJHOCHIIO Ce Ha TProBIIE U GHIIO je Ka3HEHOT KapaKTepa.

HamMe, eHrecko cpemmOBjeKOBHO TIPaBO HACTANO j€ IO YTjenajeM
3aKOHOJIABCTBA CPEAI-OBjCKOBHMX TAJMjaHCKUX TpajioBa JApXKaBa, Ia TOYETKE
CTeUajHOT 3aKOHOJABCTBA HANA3MMO 32 BpujeMe auHactHje Tudor™ BjepoBruim cy
CBOje TIpHjeIOTe pajy HAIUIaTe TPAKOMHA MOTIH YCMjEpHTH IIpeMa WMOBHHH
TOje/IMHIIA WA TPEMa HEroBoj 0coOu, Tj. Oupaiu cy usMmel)y NpHHYIHE Mpojaje
VIMOBHHE JTy’KHMKA HITH 3aTBaparba Jy’KHHKA CBE JIOK He IU1aTh ayrose.” MehyTum,
KaKo je TProBHHA HampeoBajia, TIOCTajIo je jacCHO, /1a je (PalMoHAIHO) 33/ y’KUBAE
TIOCTAJIO HY)KHO 32 Pa3BOj TPKHIITA 1 ApyiTsa.” 36or Tora je EHrmecka yBena Hus
3aKOHA KOjH Cy CE OJJHOCKJIM Ha OTITYCT JIyra  romoh cupomarsima,”

Pa3Boj creuajHux 3aKoHa Tekao je y ABa mpasua. C jeqHe cTpaHe IOCTOojallo je
cTeuajHo npaBo (eHri. bankruptcy law) Koje ce OHOCHIO Ha TProBlie,” a ¢ apyre

7 Herasuuje: Bosworth, M. H., Obama Calls For Bankruptcy Law Reform. JloctymHo Ha
MpEeXHMM cTpaHuiiaMa; http:/www.consumeraffairs.com/news04/2008/07/obama_bankruptcy.
html (17. 05.2014).

7 Heraspamje: ommyka BpxosHor cyna CAJl-a, mpemver Sturges v. Crowninshield, 17 U.S.
122, 140, mur. mpema Tabb, C. J., The Top Twenty Issues... ctp. 12.

™ Hamme, creuaj mpaBHEX 0coba yBeIeH je Tek 3akoHoM u3 1862. Bumu: BapGuh, J., Ilpaso
opywmasa, Kwura [Ipsa - Onhu ano, 3arpe6, 1999. c1p. 45.

%0 3a KkpoHoMOrHjy TpaBHUX Bpena koju ypelyjy Matepujy creuaja metasbHuje, Tribe, J., A
Definitive Bankruptcy and Related Subject Bibliography: From the Earliest Times to 1899. in
chronological order, ctp. 1-25. JIocTyIHO Ha MpPEXKHHM CTpaHHIaMa: http:/ssrn.com/
abstract=1337658 (17. 05. 2014).

81 Tleramunje: Act Against Such Persons As Do Make Bankrupts 1543 (34 & 35 Hen. 8 ¢. 4.);
An Act Touching Orders For Bankrupts 1570 (13 Eliz. I c. 7); An Act to Prevent Frauds
Frequently Committed by Bankrupts 1705 (4&5 Anne c. 17); An Act to Explain and Amend
an Act of the Last Session of Parliament for Preventing Frauds Frequently Committed by
Bankrupts 1706 (Anne c. 22). Bumu: Tolmie, F., Introduction to Corporate and Personal
Insolvency Law, London, 1998, ctp. 34.

82 Blackstone, W., nas. deno, ctp. 474.

8 Ty cy 3aauMIBHBH, T3B. Poor laws Kao 3aKOHU KOjH Cy TIOMarajiyd CUpOTHIH. JleTasbHuje
[Tyssu3, B., Cupomamrso y cpemmeM Brjexy (I1-amo), PeBnja 3a conpjaniy nonuTrKy, BOT. 2,
1995, 6p. 1, c1p. 76.

0 pa3Bojy koproparuBHor creuaja Carruthers, B. G., Halliday, T. C., Rescuing Business:
The making of Corporate Bankruptcy Law in England and the United States, Oxford, 2003,
crp. 5-68.
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WHCOJIBEHIIM]CKO TIpaBo (€HIVI. insolvency law) Kkoje je TOKpHBAJO TIpeocTaye
MHCOJIBEHTHE Jy/KHHKe. "

IlpBu 3axoH o crewajy (eHrn. An Act Against Such Persons as Do Make
Bankrupt) nonecen je 1542. 3a nagasure Xenpuka VIII y Earneckoj. [loctymax ce
MOKpeTa0 Ha TIPHjeUIor BjepOBHMKA Kako OW ce omoryhmma IMKBUAAIdja
1jenokynHe uMoBHHe Tproeua.*’ Harmacax je 610 Ha 3aI/beHH NMOBHHE Ty/KHHKA, a
Mamke Ha pa3MjepHOM HaMUPEHy BjepOBHHKA. J[pyrmM pHjednma, Ip’KaBd je
TPUMAPHH HHTEpeC OHO KaKEbaBare MyKHUKA.' 3akoH u3 1542. Huje OTIYCTHO
JlyroBe Jy’KHWKA, HUTH je m3y3eo 6ymyhe mpuxome on oepxe.”® TemelbHo ce Ha
HayeIMMa KOJICKTHBHOI HAMHPEH-a BjEPOBHHMKA TE PaBHOMjEPHE pacIojjerie
VMOBHHE Ty)KHHKA Pa3MjepHO TpaxOMHAMA BjepoBHHKA (pari passu Hauerno).*
Wnak, HHje ce NpaBiIia pasinka n3Meljy HeMOIITEH X 1 MOIITEHNX Ty/KHUKA.

3a pa3muKy OJ] TProsaia, Tajalmbe (U3MYKe 0co0e KOje Cy Owie TOTpIaHO
OKapaKTepH3UpaHe Kao ,.bankrupts™ Giie Cy MOABPrHYTE Jy’KHHIKOM 3aTBOpY. '
CycTaB Iy»XHHUYKOT 3aTBOpa IOCTOjao je cToshbehnMa M YKHHYT je TeK 3aKOHOM I3
1838. (eurn. Lord Cottenham's Act).”” Jeman on K/bydHHX pasiora 3a HACTAHAK
MoTpede pa3BHTKA MOJCPHOT CTEYAjHOI MpaBa CacTOjU CE Yy TOMY Jia TaJalllibe
3aKOHO/IaBHO ypeheme HHUje ycmjeno npoHahd EeKOHOMCKM CMHCIICH Ha4diH
ocurypama rmiahama Iyrosa.

Hakon CreuajHor 3axoHa u3 1542. yenmjemwo je 3axon u3 1570.°* Houme ce 110
TIPBH TIyT Y CTEUajHH TIoCTynaK yBomw Ilaynnjarcka Tyx6a (nar. Actio pauliana),””

8 Herapauje: Blackstone, W., nas. deno, ctp. 473-474.
% Neramwumje: Duffy, 1. P. H., Bankruptcy and Insolvency in London during the Industrial
Revolution, Garland, New York and London, 1985, ctp. 7.
¥7 3a nenanHm KapakTep TaJallkber 3aKOHOIABHOT ypehema aeraspauje, Milman, D., Personal
Insolvency Law, Regulation and Policy, Hampshire, 2005, ctp. 6.
8 Hetaspamje: Tabb, C. J., The Historical Evolution ..., ctp. 331.
89 Bumu: Fletcher, #as. oeno, ctp. 7.
% Heraspramje Holdsworth, W. S., History of English Law, Methuen, London, 1925, ctp. 243.

" Bum: Markham, L., Victorian Insolvency: Bankruptcy, Imprisonment for Debt, and
Company Winding, New York, 2003, ctp. 113.
2 Hemo.
% Heraspamje: Milman, D., nas. deno, c1p. 6.
% Hemo..
% Nerassuuje: Busnep, B., Komenmap 3axona o 068esnum (o6mueayuonun) oonocuma I, Keb.
2, 3axonu, 3arpe0, 1978, ctp. 115. Cama Tyx0a 3a obujame MpaBHUX PaIEbH jOII U TAHAC Ce
Ha3mBa Actio Pauliana, a 3a xojy ce y JyCTHHMjaHOBOM TIpaBy W3HOCHIIO
JIn..actione...Pauliana, per quam quae in fraudem creditorum alienata sunt revocantur....nam
pretor id agit, ut perinde sint omnia, atque si nihil alinatur esset..., 1j. o IlaynujaHckoj
TY>KOH Ce OI103MBa CBE ILTO je OTy))eHO pajy pHUKpaTe BjepOBHHUKA ... jep praetor THME JKen
YCIIOCTaBUTH CTame Kao Ja Humrta HUje Ouno oryheno. Bumm Pamonosuh, A., Ilobujarve
OVIHCHUKOBUX npasHux padreu, 306opHuK [IpaBHor dakynrera Ceeyurmmmira y Pujerm, vol. 20,
1999, 6p. 2, ctp. 619 - 640.
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i W pa3MKoBame mMel)y ¢rmudkux ocoba Koje Cy TProBOM M OHMX KOje TO
uncy.”

On 18. crosseha eHrecku 3akoHOMABAI] MOAYNUpE Apyraunjy Gumozodujy
cxBahambeM Ja WHCOJBEHTHOCT HHjE 37MO4YMH, Beh Moke OWTH M TOCIheIuIia
Hecpetrix oxonHocTr.” TTonasehu o oBor kowuenTa, 1705. yBOaH Heke MOJEpHE
uHCTUTYTE. [IpHMjepHile, HHCOIBEHTHH TOjEIMHIIA MOTIIH Cy OUTH ocliobolheHn of
nyrosa.”® IlpeMa HEMOIITEHNMA ce TIPHMjEH-HBA0 3aKOH KOjH je CIIpjedaBao uecTe
3710TI0pade CTeUajHUX Ay)KHUKA (€HTI. Act to Prevent Frauds Frequently Committed
by Bankrupts 1705).”

INouerkom 19. crosbeha Opoj creuajeBa ce 3HaTHO MoBehao Te je MpoMjeHa
CTEYajHOT 3aKOHOJABCTBA OIeT TMocTaia HykHa. Tujekom, T3B. Pa3nobipa pedopmmu
(enri. Age of reform)'* muore ce ipomjene noraljajy i y mpaBy, IITO je Pe3yNITHPao
Crevajuum 3akoHoM 13 1883. Hauena takBor HoBor CTe4ajHOr 3aKOHA MMaja Cy
Temesbe y 3akoHy u3 1869. Crmjemom Tora, TIOHOBO ce YBOAM (DYHKIHja CYACKOT
nosjepennka (eurt. Officialisam), amu y muOro excrpemumjoj dopmit.'® On
MPHUKYTLJba TIOJATKE O MOAY3eTHUYKUM aKTUBHOCTHMA JY>KHUKA, alld M O Pa3Io3uMa
E-ETOBE MHCOJIBGHTHOCTH (SHIU. Statement of affairs). Takohep ce yBomu Apyru
BOKaH ENIEMEHT Y CTe4YajHH TOCTYMaK, T3B. jaBHO HWCIUTHBamke (eHrL. Public
examination). Haume, THjeKOM jaBHOT WCIHMTHBaa, BjEPOBHUIM WIM THjeEla
Jp’KaBHE BJIACTH MOTJIM CY WCIMTHBATH JIY’)KHHKA O FbETOBOM IIOCIIOBAKY TE O
y3poruMa uHCONBeHTHOCTH. " JaBHO HCIITHBAEE TOCTATO je CPeIMIIEA TOUKA
CTEYajHOT TIOCTYIKA jep ce cxBahalio Kao IBOCTpyKa KOHTPOJIA y)KHHKA M CTeYajHUX
paziora, OJIHOCHO OCHTYpamh€ HE3aBHCHOT W HEMPUCTPAHOI HCITUTHBAaKA Paziiora
WMHCOJIBEHTHOCTH Y CBaKOM TIOjeIMHOM ciy4ajy. M3 HaBeJeHOT je pa3BUIHO 12 je
3akoH u3 1883. craB/pa0 HArmacak Ha aHAIM3Y BiIajama Oy)KHHKA M Ha HAI30p
OCTYIIKA IyTeM CyJCKOra IOBjepeHnKa.'w Temesbn mocTaBbern CredajHuM

% Milman, D., nas. deno, c1p. 6.

%7 Jlerassrmje: Duffy, I. P. H., nas. dexo, ctp. 17.

%8 Tabb, C. J., The Historical Evolution..., ctp. 326.

% Jlerasrmje: Tribe, J., Bankruptcy and Capital Punishment in the 18" and 19" centuries,
2009, ctp. 1-14. loctynHo Ha MpexxHUM cTpanuiama: http:/eprints.kingston.ac.uk/4675/ (17.
05.2014).

100 Heraseamje: Martino, P. D., Approaching Disaster: A Comparison between Personal
Bankruptcy Legislation in Italy and England (1880-1930), University of Bristol, ctp. 6.
JlocTynHO Ha MpeXHUM cTpaHuiama: http://www.bankofengland.co.uk/publications/events
/conf0209/martino.pdf (17. 05. 2014).

" By: Holdsworth, W. A., The Bankruptcy Act of 1883 with Introduction and Notes an
Appendix Containing the Debtors’ Act, 1869 and an Index, 3" ed, Routledge, London, 1883,
crp. 16-17.

102 Jletarsruje: Manson, E., A Short View of the Law of Bankruptcy, 3™ ed., London, 1920,
ctp. 95. et seq.

19 Holdsworth, W. A., The Bankruptcy Act of 1883..., c1p. 15.
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3akoHoM 1883. ¢ HoBemama 1890, 1913, 1914, 1926. u 1976. 6wm cy ocHOBa
cTeuajHor mocTyrnka g0 1986.'™

3acrapjena pjeniema (1 mOTpomaykor) creuaja, 1982, mosoje 1o cacTaBibama
TIOBjepeHCTBA CTpyUmbaka Ha ueny ¢ Kennethom Corkom pamu yBohema HEOITXOTHIX
1 XuTHUX pedopmu y moapydje credaja. l3Bjemraj moBjepeHCTBa 3aBpILIEH je
pujeurMa fa je nocrojehe creuajHo 3akoHOAABHO ypeheme He3aoBosbaBajyhe u 1a
he OHO y MOTITYHOCTH 3aKa3aTH, ako ce He YCBOjH HOBO. > OH je Tpe6ao MOCTyKUTH
M Kao TIOJUIOra 3a 3aBpIIHY eTaly pa3BHUTKA MOTPOINAYKOr credaja y EHrmeckoj.
Mehytum, nanac je Ha cHa3u MHconBeHIMjcKU 3akoH n3 1986, koju je, Haxanocr,
€aMo JTjeJIOMUYHO YCBOjHO Tiperiopyke Corko-Bor TIOBjePEHCTBA.

2.3.3. leHe3a MHCTUTYTa MOTPOLUAYKOI CTEYaja y HeMaYyKoM
3aKoHogaBcTBy

[puje MoaepHOT HMHCOJBEHLIMJCKOT 3aKOHMKa M3 1994, meMauko cTedajHo
npaBo OO je peryimpaHo jgsama 3akoHHMa.' "’ CTeuajHHM 3aKOHOM (E-CM.
Konkursordnung) koju je peryampao mHocTymak Iuksumarmje'’ Te 3aKOHOM O
MIPUCHITHO] Haromou (mweM. Vergleichsordnung), xojum ce perymupana MoryhHOCT
nocTH3ama cropasyma msmehy BjepoHmka.'” OHM Cy ce NpHMjemUBANIM Ha
noznpyyjy CaBesne PemyOmuke Ibemauke, 1). 3amagne Ibemauke. Y norneny
npoBende credajHe pedopme, y3umajyhn y oO3up YMEHHUITY Ja HUje Oniia BeIuKa
notpeda 3a CTEUajHUM TMPAaBOM Yy colMjaucTuukd  ypehenoj Hbemaukoj
Hemoxkparckoj Peryomuim, 1j. Mcrounoj Hbemaukoj, Te y ckiamy ¢ YroBopoMm o
YjeIUBEY I-IJeMaqu,109 Biage Vcroune u 3anagne Bbemauke crnoxuse cy ce aa ce
creuajHO npaBo 3anaue Fhemauke noctynHo ysene y crouny Fhemauxy.'' Crora
je CTeyajHO  3aKOHOJABCTBO  PErYJHPAHO TOCEOHHMM  MPOITHCOM  (EbeM.
Gesamtvollstrectungsordnung)."""

104
105
106

Bumu Panosuh, B., nas. wianax, ctp. 128.

Hcmo.

Heraeamje: Paulus, C. G., Germany: Lessons to Learn from the Implementation of a New
Insolvency Code, Connecticut Journal of International Law, vol. 17,2001, 6p. 1, ctp. 89.
1971898 Reichsgesetzblatt [RGBI] 612. ctp. 90.

198 1935 RGBI 321, 356.

19 Treaty Between the Federal Republic of Germany and the German Democratic Republic on
the Establishment of German Unity, Aug. 31, 1990, 1990 BGB1 II 885, 921, 1153.

"% Erlduterungen zum Einigungsvertrag (Annotation to the Unification Treaty), reprinted in
(1990) BADEN-BADEN 21; Stefan Smid, Gleichbehandlung der Glaubiger und
Wiederherstellung  eines  funkrions fahigen Insolvenzrechts als Aufgaben der
Insolvenzrechtsreform (Equal Treatment of Creditors and Restoration of a Functioning
Insolvency Law as Objects of the Insolvency Law Reform, (1992) BETRmEsBERATER (BB)
501. ctp. 90-91.

111990 Gesetzblatt der DDR [GBI] I 32, 285.
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Wnak, y nureparypy je BHIIE ITyTa WCTAKHYTO /1a FheMadKW CTeYajHH CyCTaB
Huje Guo yumukosut.'? Crora ce 1985, y OKBHPY MHHKCTAPCTBA HAJICKHOT 3a
nocioBe mpaBocyha, Qopmupana koMuCHja Koja je TIPEIJIOKWIA HOBH
MHCOJIBEHIMjCKH 3aKoHKK.' HaKOH HM3a KOHTPOBEP3HHMX pacrpapa, MPHjEIIor je
ycBojeH y Ilapmamenty m moneceH je MHconmBeHIWjckn 3akOHUK 1994. (mem.
Insolvenzordnung). Nako je pa3no0sbe cTymnama Ha cHary (JiaT. vacatio legis) Omino
BPEMEHCKH JIyTO Te je 3aKOHHK CTYIHO Ha CHary Tek 1. cujeurba 1999, y noTmyHocTr
je 3amujenno 10 Tana noctojehe cTeuajio npaso Mcroune u 3ananue Hhemauke. '

Y 0/1HOCY Ha MpHjalliibe 3aKOHOIABCTBO PasNMKe Cy 3HauajHe.  IIpumjepwire,
YBEJICH j€ T10jeTHOCTAaB/bEHN MHCOJIBEHIIN]CKH TIOCTYTIAK 32 OTPOIIAYe C TIOKYIIajeM
M3BAHCYJICKOT CTIOpa3yMa O PEryiiupamy Iyra Kao YBJETOM 3a MOKPETame CYACKOT
MHCOJIBEHIMJCKOT TOCTYTIKa. '

INoschamwem Opoja MHCOJBEHIMjCKMX IOCTyNaka 3a MoTpoliade Baxehe
pjeleme u3naxe ce KpUTHIH, jep TpeBuIlie ontepehyje mpopaduyH Te Cy yCIHjeie
m3Mjene 3akona 2001.""7

MelyTim, 1 TakBO pjelieke HUje OUIo 3a0BoJkaBajyhe Te je u3paljen HaupT
3akoHa 0 ocnobahamy on Jyropa ocoba 0e3 WMKAKBUX CPEICTaBa U O HM3MjCHU
WHCOJIBEHIIM]CKOT TOCTYNKa 3a ToTpornade (weM. Entwurf eines Gesetzes zur
Entschuldung ~ vollig — mittelloser ~ Personen und —zur  Anderung  des
Verbraucherinsolvenzverfahrens).'"® Hapenenu narpt 3axona, o 23. cujedrsa 2007,
JI0 JIOBPIIIETKA OBOTa pajia HUje YCBOjCH.

2.3.4. [eHe3a HHCTUTYTa NOTPOLLUAYKOI cTeYaja y
dpaHyycKkom 3aKOHO[aBCTBY

@DpaHIyCKO CTEYajHO 3aKOHOABCTBO MMa CBOj€ 3aueTKe Yy CTBapamy
Opanirycke Penyonmke xpajem 18. crosbeha u HacTaHKy MozepHOra (paHITycKora
NpaBHOTa CycTaBa TeMeJbeHOT Ha HarosieoHoBIM 3aKOoHMMA.

Moxxe ce HoaujeNuTH y TpH pa3nodiba.

H2 Heraseanje: Miles goode, R., The Death of Insolvency Law, Company Law, London, 1980.

crp. 123, 128.

13 Heraseamje: Kamlah, K., New German Insolvency Act: Insolvenzordnung, American

Bankruptcy Law Journal, vol. 70, 1996, 6p. 1, ctp. 421.

" yen. y AycTpHju je MOCTyIaK IOTPOIIAYKOr cTedaja yBereH Tek 1993. HoBenmom

nioctojeher CtedajHor 3akoHa (beM. Konkrsordnungsnovelle) w3 1993, crymmo Ha cHary 1.

cujeuma 1995, Jlerasmumje Panosuh, B., Huousudyarnu cmeuaj, beorpan, 2006, ctp. 60. et

seq.

1s Herareauje: Mcbryde, W. W., Flessner, A., Kortmann, S. C. J. J., Principles of European

Insolvency Law, Kluwer Legal Pub., Law of Businence and Finance, vol. 4, 2003, ctp. 313-314.

"% Niemi-Kiesildinen, J., Consumer Bankruptcy in Comparison: Do We Cure a Market

Failure or a Social Problem? Osgoode Hall Law Journal, vol. 37, 1999, 6p. 1/2, ctp. 486.

"7 Nerassrmje: Tapaumh, J., Kaxo saxoncku pezymupamu ,,ocobnu cmeuaj* y Xpeamckoj,

131680p}11/n< [Mpasnor dakxynrera Ceeyunnuiura y 3arpedy, Boi. 61,2011, 6p. 5, ctp. 1504-1505.
HUcmo.
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IIpBo je pazmo6spe Tproeauxor 3akonuka u3 1807, mosHatujer kao Hammoneonos
Code de commerce, XOju je IPBU caaprkaBao oJpeade O TProBLUMMA KOjH HUCY MOTIIH
MOZIMUPUTH Joctjene ooBese. Llnsb je TakBux oapendu MpBEHCTBEHO OMO ycMjepeH
Ha KaKIaBamke 0co0e Ty)KHHKA, FETOBUM 3aTBAPAFbEM, 3aIlUBEHOM M TIPOZIAjoM
IETOBE WMMOBHHE T€ HIBOM mpodecroHanamx caHkimja. Jlakme, OuTHY
KapaKTEPUCTHKY OBOra 3aKOHMKAa YMHHM HArJIallieH yTjenaj BjepoBHHKA. OBije je
CTeYajHU Pa3lior jacHO HarjamieH kao o0ycrapa ruiahama, 10K OIUTyKY O OTBapamy
MOCTYIIKa JIOHOCH TProBadku cyn. Kao THjerma mocTymka mojaBibyjy ce CTedajHH
CyJall ¥ CTCYajHHU YIpaBHUTEJb, YMjU paj Hamsupe cyd. Cee g0 1856. Bpujenuio je
MpaBUIO Jla, ako MY>KHHKOBA MMOBHHA HHUje JIOCTATHA J]a HAMHPU TpaKOWHE Y
IIW]EJIOCTH, BjEpOBHUIM Cy MMl IPABO HA HAMHPEH-E W3 HAKHATHO CTEUCHEe
nmoBwuHe. Te je roguae umruieMeHTUpaH UHCTUTYT Concordat par abandon d’ actif,
KOJUM CY BjEpOBHHILIM U3TYOWIIH NIPABO /1 M3 HAKHAIHO CTEUEHE NMOBUHE HAMUPY]Y
CBOje TpaxOuHe. TuMe je Tope 3aITrTe BjepOBHIKA, TIPYKEHA U 3aIITHTA Ty>KHAKY
TIO 3aBPIIIETKY CTEYajHOT TIOCTYTIKA.

Jpyro pazno06ibe 3amodeno je ¢ goHomeneM TproBayukor 3akoHuka 1967. OH je
Tpebao moMohM MY)KHUKY Yy TOCTYIKY peopranmsaimje. Crora, ako cy Owiu
UCIYECHH TIPENyBjeTH peOpraHu3alje, CyA je YTBPAMO IUIaH OTIUIaTe myra
JOMymTajyhin MocjioBHOM CYOjeKTy Jia HacTaBU IOCIIOBAbE, a CBE P 3allITHTES
BjepOBHHKA.

Tpeha u 3aBpiHa eTamna pa3Boja CTEUajHOT MpaBa CTBAPALE je MOJIENa KOoju Ou
MoMOrao ¥ JyKHMKy. To ce mocTu3ano peopraHm3anmjoM moxyseha pamm
OCTBAPHBAHHA [IOHOBHE (PHHAHITH]CKE CTAGHIHOCTA. -

VY mornemy moTpomiaya 3aHMMJBMBO j€ Ja C€ TEPMUH ,,[Ipe3aIy’KEHOCT
dmmakrx ocoda™ (pan. déconfiture) HeKONMMKO IyTa TojaBJbMBao y I 'pahanckom
sakonnky.'”! Unak, 3akoH Huje oxpehuBao NeuHMIM]y M TpaBHA CpeICTBA 3a
pjelaBarse mpodiiema mpe3agyxkeHnx ocoba. > Bymyhn a credajHo mpaBo mocToju
jour ox 1673, anu ce HHUje TPUMjEHUBATIO HA 0CO0E KOj€ HHUCY TPTOBIM, (PH3UYKE
ocobe, o1 12. o 19. crospeha nojeauHIMMa je 6ro oMoryheH UCKIbYYHBO TIOCTYIIAK
npesaje MMOBMHE, T3B. cessio bonorum.'” HecrajameM Jy’KHHUKOr 3aTBOpa Yy
@paniryckoj 1867, 0Baj mocTynak Mojiako ryOu Ha 3Ha4ajy.

Ipea cMucnennja perynarusa onpeljena je Ipahanckim 3akonuKom u3 1936,
BboM je ¢dmnukuM ocobama (raHakMM MOTpoMIauMMa) omoryheHa ofrozia

"9 By Jopanosuh-3atma, M., ITosepuoyu y cmeuajy, beorpax, 2003, crp. 10-15.

120 [Heraspanje: Soinne, B., Traité des procédures collectives, Paris, 1995.

. 1276, 1613, 1860, 1913, 2003. u 2032.

Heraseamje: Kilborn, J. J., La Responsabilisation de I’Economie: What the United States
Can Learn From the New French Law on Consumer Overindebtedness, Michigan Journal of
International Law, vol. 26, 2005, 6p. 1, ctp. 623.

' Yp, 1268, Code Napoléon. [ietamsauje ucmo, crp. 624.

124 3akon on 25. oxyjka, 1936, J.O., cTymmo Ha cHary 26. oxyjka 1936., I.IL. IV 1936, 108,
crp. 628.

121
122
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rurahama myrosa. Mmak, oroza Hrje MOTIIa TpajaTy BUIIE O IBHjE TOIUHE, TE CY Ce
C OZIrOZIOM MOpaJIN CJIOKUTH CBU BjepoBHHIM. CTOra 3aKkJbydyjeMo Ja 3aKOHOAABAL]
HHUje YCIMO O30WbHHjE aJpecHpaTH MpoOJieM Mpe3ay’KSHOCTH I0ojeIrHala
(motpomaya).'>

Iocmenuna neperynanmje (hpaniryckora (PHHAHITHCKOT (KPEAUTHOT) TPIKHIITA
1980-ux, OMHOCHO NaBame KPEAuTa W MOTPOIIaynMa, OMia je pacT MOTPOLIAUKE
uHconmBenTHocTh. ~°  Kachmx 1970-ux m 1980-ux  (paHIyCKH 3aKOHOIABAIl
pEBUIMPAO je HETaTUBHE MpEeApacyie O HHCOMBEHTHUM NOTpomayunMa, Oyayhu na je
JeMOKpaTH3almja kpeauTa' > ysena MoryhHocT omroe riahara 1o Hauery ,,KyI
JlaHac, IUiaTd cyTtpa“. HaBeneHy €KOHOMCKY cuUTyalujy mpatwia je pacryha
He3arocIeHoCT, MH(Iamja 1 ,,anajyha” eyporcka ekoHomHja ycnujen HadTHe
kpmse.'>® Crora, mpoGieM MHCONBEHTHOCTH MPECTaje GUTH CaMo NPABHO ITHTAE Te
MOCTaje COIMjaTHO MOJNMTHYKA Kpu3a KOja je yrpo3uiia BEIHMKH Opoj MoTpoliaya y
dpanuityckoj, ami 1 'y Eyporm.'>

Kao mocspenmty, ®@panirycka je 1989. y cBoje 3aKOHOIABCTBO YBEa Peryialujy
3a (pMHAHIMCKM Mpe3aryskeHe nojeunie. - M3mehy 1989. i 2003. 3aKOHOIABCTBO
ce pasBujaio Kpo3 TpH HOBeie. V3MmjeHe peryiaTBe OTITyCTa IyroBa, cMarpa
JIOKTPHHA, BE3aHE CY y3 Pa3Boj IOTPOMIAYKOr cTedajHor npasa CAJl-a."!

CrymnameM Ha cHary 3akona 6p. 1010'* (m3B. Loi Neierz)'>® 1989. mpoGiem
WHCOJIBEHTHOCTH TPOMATpaH je Yy KOHTEKCTY 3allTHTe CBUX (HM3UUKHX 0c00a.

% Hemo, cTp. 625.

126 Bymu: Ford, J., et al., The Social Costs of Europe - General Report on Consumer Debts in
Europe, y: Banking for People: Social Banking and New Poverty Consumer Debts and
Unemployment in Europe - National Reports, Udo Reifner u Janet Ford, eds., 1992, ctp. 315,
318. Hetaspamje Lancaster, T. D., Deregulating the French Banking System, u: Privatization
and Deregulation in Global Perspective, (Gayle D. J., Goodrich, J. N. eds), New York, 1990,
ctp. 374.

127 JleraspHUjE O JIAKIIIEM MPKCTYITY KpeauTHOM TpykuiiTy, Domont-Naert, F., Legal Response
to Problems of Consumer Indebtedness in Europe, y: Consumer Law in the Global Economy -
National and International Dimensions, (Ramsay, 1., ed), Dartmouth Pub Co, Toronto, 1997,
crp. 285, 290-291.

128 Kilborn, J. J., Has. unanar, ctp. 619.

' Tipumjepune: Huls, N., American Influences on European Consumer Bankruptcy Law,
Journal of Consumer Policy, vol. 15, 1992, no. 1, ctp. 125, 126; Efrat, R., Global Trends in
Personal Bankruptcy, American Bankruptcy Law Journal, vol. 76,2002, 6p. 1, ctp. 81, 92-94.
% Law No. 89-1010 of Dec. 31, 1989, J.O, Jan. 2, 1990, p. 18, JCP 1990, III, 63451. rur.
npema Niemi-Kiesilainen, J., Changing Directions in Consumer Bankruptcy Law and Practice
in Europe and USA, Journal of Consumer Policy, vol. 20, 1997, 6p. 1, ctp. 42.

B3 By Pound, R., Law in Books and Law in Action, American Law Review, vol. 44, 1910,
op. 1, ctp. 12.

132 3aKom 6p. 89-1010 oz 31. 12. 1989, J.O., crymmo Ha cHary 2. 1. 1990, 1. 18, JCP 1990, II,
63451, mur. npema Kilborn, J. J., nas. uranax, ctp. 621.

13 3akon je nobuo ¥Me 1Mo MHMHHCTPHIM Ha/UIXKHO] 3a IOCJIOBE 3allITHTE MOTPOIIaya,
Véroniqui Neiertz.

1109



Xemko baptynosuh, AejaH boayn, MHec Matuh, KpaTtka nosuject
NOTPOLLAYKor cTeYaja ...(cTp. 1087-1134)

Mehytum, y TakaB 3aKkOH HHCY YKJbydeHe OApende O OTIYCTy IyroBa Koje cy
cagpkaHe y aHIIOCakcoHckoM Kommenty.”' OBuM ce 3akoHoM omoryhyje
¢muukuM ocobama TpOayKemke pokoBa jgocnvjeha, amm mom BpIO CTPOrUM
yBjeTAMA.

Onpenode Loi Neierza 1993. nmimiemenTupane cy y 3aKOHHK O TTOTPOIIEH
(bpan. Code de la consommation).”> 3akoHOM je CTBOPEHO aIMHHHMCTPATHBHO,
m3BaHcyncko Tujeno Komwucuja (dpan. Commission de surendettement des
particuliers) Koja je IpOBOMIIA H3BAHCYCKH MOCTYIIAK OTITYCTa YTOBa IOTPOIIaya.
us je OMO mMoOCTH3ame cropasymMa O peryiupamy Iyra C BjepOBHUIIMMA Y
W3BAaHCY/ICKO] (a3u 1 u3djeraBame CyJACKOr MOCTyNKa. AKO ce JOroBOp HHje MOrao
noctuhiu, MOKPETao ce CYJICKH MOCTynak Te je KoMucuja npenarana u moqHocHIa
ILIaH OTIUIaTe JAyTa cymy. "’

Cyn Huje Morao ocjI000MTH TyKHUKA OJ1 IUjena ayra. JeMHa je u3HuMKa Ora
Ila je, HaKOH TIPHICHIIHE TIPOAaje TyKHUKOBE Kyhe, 1MoJ] yBjeTOM Ja IHjeNu AyT HHje
OMO HaMHpEH, Cy/l MOrao OCIOOOIHUTH Jy)KHHKa OJ] TPEOCTaluX ayrosa. — OcuM
CIIOMEHYTE CUTYyallHje, CyJ je OHO OBIAINTCH MPOAYXKHUTH BpUjeMe IOCHjeNIOCTH
o0Be3a 710 HajIy)Ke 5 TOIMHA, PUIATOIUTH KaMaTy, OAPCIUTH TUTahamke TIIaBHUIIC
pHje Kamare Te M3PaanTH IUTAHOBE OTILIATe yra KOjH Cy Tpajau u 10 15 roauHa.

Wnak, oBakBa 3akoHOJaBHa MOryhHOCT Huje Owiaa goBojbHa Oymyhu na
JIy’KHUIIW jeTHOCTABHO HHUCY NMai (PUHAHIIM]CKa CpeJicTaBa KojuMa O1 TTOJIMUPHITA
nocnjlezge obBese. Cnyjenom Tora, ycnmjeniie cy aabmwe pedopme 1999, 2004. u
2010.

2.3.5. leHe3a MHCTUTYTa NOTPOLAYKOI CTeYaja y
C/IOBEHCKOM 3aKOHOAaBCTBY

IpBu nocnMjepaTHH MPOIIHC KOjH je YBEO MHCTUTYT CIIMYaH cTedajy je Ypenda o
npectanky nomyseha i pasn.>’ Hakon Tora, 3aKOHOM O PHUHYIHOM MOPABHAY 1
cTeuajy YBOIM ce MHCTHTYT CTeuaja Kao renepamHa ersexymmja.'*’ Canarmjy cy y
TOM pa3no0Jby onpehrBau moceOHM MPOIKCH, U TO 3aKOH O YCIIOBUMA U ITOCTYIIKY
caHalpje OpraHmMsalija yapyxeHor pama'’' Te 3aKkOH O YCIOBHMA M TIOCTYIIKY
canarje.'** 3aKOH O CaHAI| M MPECTAHKY OPraHM3alMje YAPYKEHOT Paja, HAKOH

13% Tlerassmje: Niemi-Kiesilainen, J., Consumer Bankruptcy in Comparison..., ctp. 483.

¥ Y, J71.331-1-71.333-8. 3011,

0y, 71.331-1-71.331-6. 3011,

137 Niemi-Kiesilainen, J., Consumer Bankruptcy in Comparison ..., ctp. 484.
¥ O nosenama nerasbhuje bomyn, ., Ocobuu cmeuaj - enobannu mpeno u Xpeamcka
nepcnexmuea, 360pauk IIpasHor daxynrera CeeyunmTa y Pujenm, Boi. 32, 2011, 6p. 1.
crp. 351-377.

139 Coi. mact ®HPY, 6p. 51/53, 49/56, 53/61. m 52/62.
10 Co1. et COPJ, 6p. 15/65, 53/69, 39/72. u 16/74.
! Co1. et COPI, 6p. 39/72, 5/73. u 71/73.

12 Cp1. et COPI, 6p. 58/76, 20/77, 5/78. u 9/79.
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noHomewa Ycrapa 1974. n 3akoHa 0 yApy:KeHOM paiy, OOyXBaTHO j€ CaHaIijy U
creuaj.'”® 3a moTpeGe OBOT paja 3aHMMIBHBO j€ /1a OBaj SaKOH BHIIIE HUjE CAAPKaBao
MHCTHTYT CTeyaja HaJl IMOBUHOM MMATeJba PaIibe, jep j€ TO MPEeNuIo y HAIKHOCT
perryormmka. HoBu 3aKkoH 0 caHaIwju ¥ MPECTaHKy OpraHW3anyja yapy»KeHOT pajia
JoHeceH je kpajem 1986.'** Jlakre, paspoj creuajuor npasa y ClioBennju GHO je
cn4a oHoMe y PerryOnmim XpBaTcko;j.

Penyonmuka CrioBeHuja Owia je HajpasBHjeHMja penyOiuka Oubie COPJ.
[lpormma je mpuwje mBa mecetsbeha, kao m PemyOnmka XpBarcka, TeXak IIyT
tpamsuimje. VY TakBoj NOYETHO] eTanu pa3Boja, ONTHMATHU MOJIEN Kao ¥ TpoBeada
YYMHKOBUTOI' CYCTaBa T'eHEpaJHE er3eKyllHje, MPEeACTaBbao j¢ KJbydaH KOpak y
MOCTABJbAIY TEMeJba YCIJEIIHOI KOPIOPAaTUBHOT  yIpaBJbarba JIOTA/IAlIbe
MOCTKOMYHHCTAYKE EKOHOMU]€.

IpBH CIOBEHCKM CTEYajHHM 3aKOH OHMO je 3aKOH O MPUCHIHOM IOPaBHABALY,
cTeuajy M IMKBUIALHjH (cioB. Zakon o prisilni poravnavi, stecaju in likvidaciji)'*®
KOjH je YCBOjUO CBa pjellema 3aKOoHa O TPHCHIHO] HaroaOW, credajy |
JIMKBUIAIIH) U !

Creuaj HaJ IMOBHHOM OOPTHHKa pPeryiHupaH je 3aKOHOM O CTe4ajy OOpTHHKA
(cnoB. Zakonom o stecaju nad obratovalnicami samostojnih obrtnikov) u3 1987.'**
3aKkoH O CaHAlMjU Y JIMKBUJIALMjA OpraHu3aluja yapy>KeHor pana (CioB. Zakon o
sanaciji in prenehanju organizaciyj zdruzenega dela) 6wo je Ha cHa3u 10 1. cujeumba
1994.'%

Y noyetHuM roguHama Tpansuiwje, CoBeHHja je JOHHjeNa BUIIE 3aKOHA KOjH
peryivpajy TpecTaHaKk ¥ CaHallijy TOCTHOJAPCKHX W JIpyrMX NpaBHUX oco0a.
Haj3Hauajuuju cy 3akoHM: 3aKOH O TProBaukuM JpyIITBUMA (CIOB. Zakon o
gospodarskih druzbah)'™ Te 3akoH o (pMHAHIMjCKOM TOCTIOBaEY momyseha (CroB.
Zakon o financnem poslovanju podjetij).”"

"3 Con. e COPY, 6p. 41/80, 25/81, 66/81, 28/83, 20/84, 7/85, 39/85, 9/86. 11 43/86.

1 Co1. mact CDPJ, 6p. 72/86.

> Heosucroct Penyormke CrnoBeHmje Temers ce Ha wi. 4. YCTaBHOr 3akoHA O
AMIDIEMEHTAIj N Y CTaBHE TIOBEJhE O CYBEPEHOCTH M CaMOCTATHOCTH Perybmuke CroBeHuje
(cmoB. Ustavnega zakona za izvedbo Temeljne ustavne listine o samostojnosti in neodvisnosti
Republike Slovenije, Ur. list RS, §t. 1-6/91-1 z dne 25. junija 1991).

O Ur. list RS, §. 67/93, Ur. list RS, &t. 74/94, OdLUS: U-1-17/94, 8/96, OdL.US: U-I-114/95,
25/97.-ZISRS, 39/97, 1/99-ZNIDC, 52/99, 101/01. OdL.US: Up-148/01, 42/02.-ZDR, 58/03.-
Z7K-1, 10/06, Odl. US: U-I1-253/04-11. u 126/07.

"7 Co1. mact CDPJ, Gp. 84/89.

Ur. list SRS, &t. 1/87. Cl. 4. ypeheno je moHOmEme MOCEOHHX MPOIHCA, Al JIOK CE He
JIOHeCy mutatis mutandis TIPAMjerbYjy C€ TPHjalllbi TPOIKCH, TIOJ YBjETOM Ja HHCY
MIPOTHBHH Y CTaBy 1 3aKoHMMA Perrydmke CroBenuje.

' Ur. list SFRY, §t. 72/86, Ur. list RS, &. 67/93.

O Ur. list RS, $t. 30/93, 29/94, 82/94, 20/98, 84/98, 6/99, 45/01, 57/04. u 139/04.

Pl Ur. Tist RS, 3. 54/99, 110/99.
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Ipomatpajyhu nckycTBa MCTOYHOCYPOIICKHX M CPEA-OCYPOIICKHX 3eMajba Ca
CTeyajeM jacHo je Jia Kopak IpeMa CTBapamby MOJICPHOT CTEUajHOT 3aKOHA, jOIIl HHje Y
TOTITYHOCTH YCITjeIIIHO HAMNPABJbeH, T1a Tako Hi y Crosernju. >

On ocamocrasbera CIIOBeHH]a je CBOjy €KOHOMCKY MOh TeMeJbiiia Ha (DUHAITHO]
TIPOM3BOMIGH M MMITIEMEHTALIM]H CYBPEMEHHX EyPOTICKHX H CBjETCKHX pjelierma.
[Nocrana je myHompaBHa wianuiia Eyporicke yuuje 2004. Te je HM3 roguHa Owia
JpKaBa C BEJIMKKUM TOCTIONApcKuM pactoM. Crora ce YMHWIO Jia je Hehe MoroauTu
HEraTHBHE MOCIHE/IULIE TPAH3ZHULIMjCKUX TPOLIeca Kao IITO Cy HOTOMIIE Apyre OuBIIe
jyrocnaBeHCKe IpiKaBe.

Ho, 3nauajun mopemehaju moromwm cy ce 2009. kana je, m3mehy ocranor
MOKPEHYT CTedaj Haj TBPTKOM Mypa Kao HaMOHATHHUM TOHOCOM Te je 2.635
pamHuKa ocTalo 0e3 paJHMX MjecTa, a HacTajle Cy W Jpyre KoJaTepayHe IITeTe.
ExoHOMCKa cuTyalmja Hije HUTH JTaHaC ITyHO 00Jba, jep Ce MHOT'e CJIOBEHCKE TBPTKE
npozajy, mpmMjepurie, Jpora xpBarckoj ATiaHTMK Tpymu w3 3arpeba, a Heke
MpOHAaJIa3e aNTepHATHBHA pjelleha MyTeM Cliajama, MpUMajama, YAPYKUBAmka U
cn.' Hamme, muTame JMKBMIHOCTM TOCIIONAPCKMX CyOjekata, mnpoBoljeme
CTEUajHUX IOCTyIaKka M NPUCWIIHMX HAroa0u Te¢ (DMHAHIMjCKE peopraHu3aliyje,
OJTHOCHO pjelliaBame IMOCPHYIMX Noay3eha, jeHO je 0/ HajaKTyaTHHjUX MHTama Ha
KOja CJIOBEHCKA EKOHOMCKA U TpaBHA cTpyka Hema ojrosop. LlItosuie, Cpenuitba
Oanka CrnoBenuje y mumiby 201 1. oapeana je nmpe3aayeHOCT Kao TIaBHU MPo0JieM
CIIOBEHCKOTa rocriofapcTaa (HernmaheHnx padyHa je mpuommkso 1,5 mipr. eypa).'>

C mwbeM eIMMUHHpama IUIaTHE HEAWCIMIUIMHE M CTBapamba YYMHKOBHTOT
TP KHUIITHOT TOCHIOIAPCTBA JOHECEH je 3aKOH O CIpjeyaBamy Kalllkherha y IiahambuMa
(cnoB. Zakon o preprecevanju zamud pri placilih)®® u 3akon o QuHAHIHjCKOM
TIOCJIOBAEbY, TOCTYIIIMMA PaJI MHCOIBEHTHOCTH U MPHCHITHOM ITOpaBHaBambYy (CJIOB.
Zakonom o financnem poslovanju, postopkih zaradi insolventnosti in prisilnem
prenehanju).”’ Tlotomn je jenomMudHO CTymMo Ha cHary 15. cujedrsa 2008., a y
sehem jmjeny 1. mactomama 2008,"*® Te je ymmo cBeoGyxBaTHe mpomjeHe y

152 )
2 Bumn: Kuupapmwh Kpamiy, A., TTomumuuko exonoMcka u KpUMUHATHA 0OWbedICja

cmeuajesa crnosenckux nooyseha, 36opuuk [pasror daxynrera CeyunnminTa y Pujery, Bo.
14,1993, 6p. 1, ctp. 159-175.

153 Heraseanje: UBamko, 1., Axmyannu mpenymax y npuepeonum nponucuma Cnogenuje,
[Ipaso u mpuBpea, 2001, 6p. 5-8, cTp. 53. et seq.

"% Bumn: Primos, G., Ureditev stecajnega prava v Republiki Sloveniji - kontinuiteta razvoja,
360pHuuk: [Tpnnosu pedopmu creyajHOT NpaBa y 3emsbama jyxHe Epone, 2006, crp. 30-50.
133 JocrymHo Ha MpesxHIM cTpanunaMa: banka Crosennje: http://www.bsi.si/ (11. 11.2014).
16 Ur. list RS, &t. 18/11. ¢ mpomjerom 57/12. (3TTpe3II-1). TiM je 3aKoHOM y IPaBHH yCTPOj
Perry6rmke CnoBennje npenecena [lupexrusa Eyporckora mapmamenTa 2011/7/EY ox 16. 2.
2011. o 6op6u mpoTHB Kammkemka y miahamwy y TproaukuM mociosnma (Ur. list Op. 48 ox 23.
2.2011, ctp. 1).

7 Ur. list RS, &t. 13/14. - uradno preciSceno besedilo. Dalje u tekstu: ZFPPIPP.

18 B DPordevi¢, M., Novosti pri izpodbijanju dolznikovih pravnih dejanj po insolvencnem
zakonu, Zbornik radova Gospodarskopravne sodniske Sole, Rogaska Slatina, 2007, ctp. 1-24.
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MHCOJIBEHIIN]CKO 3aKOHOABCTBO. Pamyi ce 0 jemHoM o7 HajoICeKHHUjUX 3aKOHCKHX
npornuca KOju ce TpHUMjelbyje Yy €ypOIlCKOM 3aKOHOAABCTBY. Y HEMy je
nmiieMentupana Jupexrusa 2001/17/E3 Eypornckor napiamenta u Bujeha oz 19.
oxyjka 2001. 0 caHALMjM ¥ TMKBUIALMjH OCHTYpaBajyhux apymrasa, > JIupexTiBa
2001/24/E3 Eyporckor mapnamenTa u Bujeha oz 4. tpasma 2001. o peopranmsaimju
W JTMKBUIAMjH KPeIUTHUX MHCTHTYyIMja Te Ypenba Bujeha Op. 1346/2000 on 29.
cBuGa 2000.'*

V3 HOMOTEXHWYKE TIIEPCTIEKTHBE, 3aKOH y TOCEOHOM TIOTMIaBJby JOHOCH
3ajelHMYKA TpaBWiia O CBUM IIOCTYIIIMMAa HHCOJBEHTHOCTH, JIOK Y MOCEOHHM
noryiaBjbiMa ypelyje moceOHOCTH MocTynaka NpUCHITHE HArog0e W crevaja TpaBHe
ocobe, OTHOCHO OCOOHOT CTe4aja M cTedaja 3a0CTaBINTHHE. J[akie, mrMe ce TpBH
nyT ypeljyje 1 MHCTHTYT MoTpoIIaUKor creuaja (cioB. osebni stecaj).'®!

2.4. obasiHa kperamwa y 20. crosbehy — onhe HazHake

Tujexom 20. crosbeha moromune cy ce OpojHEe TpoMjeHe Koje Cy BOJIIE
MOJIETMA HOBOTa (pMHAHIHjcKOr Todetka.' ™ TIpumjepuie, MOTPOMIAYKH KPEIUTH
MOCTAJIM Cy JIOCTYITHU ITUPOKOM KPYTY MOTpOIIaya, Mo/ MOBOJGHIM yBjeTHMA, T1a
je JMOTWYHO J1a ce 1ojaBruo M Behu pu3uk HemoryhHocTH 1urahama O JOCITjenocTy,
Tj. Y OBOM CITy4ajy HUCITyE-CHa KpeIUTHHX 00Be3a. 300r Tora je oBa BpcTa crevaja
Hajpa3BHjeHHja YIIPaBo y 3eMJbaMa TIje je pa3BUjeHO KPEAUTHO TPIKHIIITE.

[lpatehn pa3Boj nujema MopepHOr CBHjeTa W JIAKIIM TPUCTYI TPXKHUIITY
kpemmra  1980-ux,'”®  Aycrpanmja je mpamaTtmuHO nMOepanmM3Mpana  CBOje
MOTPOIIAYKO CTeYajHO 3aKOHOJABCTBO yBojiehiM OTITYCT JyroBa y CBOj CTEYajHU
cycras 1980.'* Pedopma 1 nmubepasusariija Hadema HOBOT (PMHAHIIH]CKOT MTOYETKA
y TOTPOILIaYKOM CTeYajy CKaHIMHABCKHX 3eMajba M 3eMalba 3amajgHe Eypome
npaheHa je JakmmM TPUCTYIIOM KpeauTHoM Tpxkumty. [Ipumjeprie, OuHcka je
Jeperyympajiia  CcBoje  (DMHAHIMjCKO  TpxkumTe cpeauHoM  1980-ux, a
nrOeparni3anija Hadena HOBOT (DHHAHIIN]CKOT TOYETKa Y TMOTPOIIAYKOM CTedajy
yenmjemnna je yopso, 1993.' HopBeliko 3ak0HOIABCTBO YBEIIO je KOHIENT HOBOTa

19 Co1. maer J1 110, 20/04/01, ctp. 0028-0039.

10 gy, 2. ZFPPIPP. Buma: Plaviak, N., Zakon o financnem poslovanju, postopkih zaradi
insolventnosti in prisilnem prenehanju, Razsirjena uvodna pojasnila, Ljubljana, 2008, ctp. 10-30.

' 4y, 5. u 381-414. ZFPPIPP. Bumu: UBamwko, 1., Hogo unconeenmuo npago u ocoouu
cmeyaj y Cnogenuju, 300pHUK: AKTYaTHOCTH Tpal)aHCKOT M TProBayKOr 3aKOHOIABCTBA U
npaBHe npaxce, Mocrap, 2009, Op. 7, ctp. 49-56.

102 [Heraspauje: Efrat, R., nas. unanax, ctp. 84. et seq.

' By Asano, H., Financial Deregulation and Stability of Money Demand: The Australian
Case, Australian Economic Papers, vol. 38, 1999, 6p. 1, ctp. 407.

te4 Darvall, C., et al., Australian Bankruptcy Law&Practice, Katie Florance, ed., 1992, ctp. 4033.
163 Wilhelmsson, T., Unemployment, Debt and the Legal Principle of ,,Social Force Majeure
in Finland, y: Banking for People, nas. 360pnux, ctp. 411, 413.
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(bMHAHIIM] CKOT TIOYETKA Y CBOj€ CTeYajHO 3aKOHOAABCTBO paHuX 1990-ux mparehu
Jeperyyalyjy KpPEAUTHOT TPXKUINTA KACHUX 1980-mx. ' Ycmujen neperynaruje
HH303eMcKora KpeauTHor Tpkumrta 1980-ux, Huzozemcka je yBena KoHLENT
ormycra ayrosa notpomada 1997.'% Cimuno, neperynanmja KpeauTHOT TPKHUIITA
y Bemmkoj bpurammju panmx 1980-ux pesynrupana je BenmukuM moBehamem
MOTPOIIAYKOr Jyra, HajaBsbyjyhu nubepanuzanujy Hadena HoBora (puHaHIIMjCKOT
nouerka 1986.'*

C nmpyre ctpaHe, y 3eMibaMa Cpelmer uctoka, Adpuke u ucroune Eyporre,
IIje je TOTpollkba TeMeJheHa NPUMAapHO Ha TOTOBMHCKOM IUlahamy W raje je
KPEAUTHO TPXKUIITE CTPOrO DPEryJMpaHo, 3aKOHOJAAaBal] HHUje HMMao IoTpede
TMOEpATU3UPATH CTEYajHU CYCTaB T CE OUTYUYHO 3a OIPaHHYEH-E OTITyCTa TyroBa
norpoutaunma. [IpuMjepuiie, Mpyje HOBOTa CTeuajHOr 3aKoHa y Pycujm 1998,'%
TOTPOLIAYM HHUCY MMM (PMHAHIMCKY 3amrtuTy.' ° CIMYHO TaKo, PeryJHMpaHo
KpPEIUTHO TPXKUINTE Koje mocToju y Mahapckoj YMHM MOTpOIIAvKy CTedaj
HerotpebHiM. | TamijaHCKH 3aKOHOJABAIl MM CTPOTH HAI30D HaJ KPEIUTHHM
TPXKHIITEM, IITO MOXKEe O0jaCHUTH HEIMOCTOjarh¢ Hauelia HOBOT (DMHAHIH]jCKOT
nouerka.' > KonauHo, jaku Hamsop kpemuTe nonutuke y Kumm n Caymmjckoj
Apabuju oHemoryhyje moTpoIladnMa MPUCTYIT KPEIUTY Tla Tako UM oHemoryhyje

1 TNeramnuje: Graver, H. P., Consumer Bankruptcy: A Right or a Privilege? The Role of the

Courts in Establishing Moral Standards of Economic Conduct, Journal of Consumer Policy,
vol. 20, 1997, 6p. 1, c1p. 161, 170.

'7 Neramwmmje: Kilborn, J. 1., The Hidden Life of Consumer Bankruptcy Reform: Danger Signs
for the New U.S. Law From Unexpected Parallels in the Netherlands, Vanderbilt Journal of
Transitional Law, vol. 39, 2006, 6p. 1, ctp. 77.

168 Heramauje: Adler, M., The Overseas Dimensions: What Can Canada and the United States
Learn from Other Countries?, Osgoode Hall Law Journal, vol. 37, 1999, 6p. 1, ctp. 415, 416.

199" Federal law On Insolvency (Bankruptcy), No. 6-FZ, January 8, 1998, Sobranie
zakonodatelstva R.F. (1998), No. 2, item 222., mut. npema Simachev, Y., Demand for
Bankruptcies: Major ‘Consumers’, Motivation, Mechanisms, Results and Limits (in Russian),
2002. JIocTylTHO Ha MPEXHHUM CTpaHWIama: http://www.icss.ac.ru/materialsmew23.pdf (12.
03.2014).

7 By Campbell, S., Comment: Brother, Can You Spare a Ruble? The Development of
Bankruptcy Legislation in the New Russia, Bankruptcy Development Journal, vol. 10, 1994,
op. 1, ctp. 343, 374.

7 Heraseamje: Metzger, J. M., Bufford, S. L., Exporting United States Bankruptcy Law: The
Hungarian Experience, California Bankruptcy Journal, vol. 31, 1993, 6p. 1, ctp. 154.

172 Bernardi, M., The Bankruptcy Laws of Italy, u: European Bankruptcy Laws, (Botwinik, D.
A.& Weinrib, K. W. eds), 2" ed. American Bar Association, Chicago, 1986, ctp. 95. u 103.
Mogen 3akoHa O TOTPOMIAYKOM CTe4ajy IPENCTaBJbEH j€ y IIPEICTaBHHYKOM THjEIy,
Mel)yTuM /10 3aBpILIETKa OBOT pajia Huje CTynuo Ha cHary. Bumm Disegno di legge. JloctyrmHo
Ha MpPEKHUM cTpaHuuama: http://www.senato.it/leg/16/BGT /Schede/Ddliter/testi/29935
testi.htm (14. 09. 2014).
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MHCONIBEHTHOCT, GapeM ca CTajalmIITa 3aKoHoaBara. > OrpaHHueHOCT MPHCTYIA
U CTPOTH HAJ30p KPEIUTHOT TPXKHINTA MOXKE OWUTH pa3lior HEIOCTaTKa OTITyCTa
JyTOBa MOTPOIIIAaYMMa y CTCUYajHUM CyCTaBUMa OBUX JIBHjY 3eMaJba.

3. Pa3Boj MHCTUTYTaA NOTPOLUAYKOr CTe4yaja y XpBaTCKOM
npasy

3.1. PaHn cpeamwm BHujeK

IlonoBumom 12. crospeha Hectaje ¢panauka Bmact Han llocaBckom u
JanvatracKOM XpBarckoM. Y HWCTO BpHjeMe HecTaje OM3aHTCKa BIAcT Haj
JAIMaTHHCKUM TPaJIOBUMA, Tj. HaJ T3B. buzanrckom Jlaimmanujom. To je pa3nobibe
TI0YeTKa KOHCONMIALMje XpBaTcke apykape. — O HCIIyHaBamy 00Be3a, IOTOTOBO O
MOCTyNamky C MOjeNMHIIMMA KOji HE UCITYyH-aBajy CBOje 00BE3e y CTapoj IprKaBH,
0CTaJIo je BpJIo Mayio mojaraka. CadyBaHU JOKYMEHTH, CYKIaaHO cxBahamuma
MpaBHE JOKTPHHE, OTBApajy CBOjOM KOMIUIEKCHomhy OpojHa nmuTama Te ce Hehe
oOpahuBaty y OBOM pasy.

On cpenune 12. crommeha, Benuku Opoj TpagoBa JOHOCH CBOjEe TpaJicke
craryre. [Ipumjepune, rpan Crutur (1240), Kopuyna (1265), dybpoBauk (1272-
1335), 3amap (1305), Xaap (1331), Pa6 (1326)."”° Taxo ce y rmasu 11. Panckor
cTaTyTa HaBOIM: “‘..Hagalke yTBplyjeMo u onpehyjeMo, ako ce HEeTKOo 00Be3ao
HEKOM 3a JIyT WIH IITO TPUMHO Ha YyBamke WIH IITO NPUMHO Ha TIOBjepEHE U HE
MOYKE BPAaTHTH WM 3JIOHAMjEPHO M3ryOHO Ty CTBap KOjy j€ y3€0 Ha UyBambe M HE
MOXE je BpaTWUTH, Ipeiaje ce OCOOHO BjepoBHHKY. To ce omHOCH Ha Harie
cyrpahane y melyycoGHOM omHOCY, a He Ha crpanre....~.""” Jlakse, mocrojana je
CBOjeBpCHA ,,0c00HA OBpXa“,'’> ONHOCHO OONMK JOOPOBOJBHOT IIpeiacka y
Jy’KHUYKO POIICTBO y CITy4ajy HEeMOTyhHOCTH HCIUIaTe ayra, alld CaMo aKo jé HETKO
CaMOCTaJIHO TIPEy3e0 TakBy 00Be3y. Muteru 3ay3mmajy rpaj Pab mouerxkom 15.
crosbeha 1 ykuiajy npaeuia Parckor craryra.

'3 Bumm: Abdeen, A. M.; Shook, D. N., The Saudi Financial System in the Context of Western
and Islamic Finance, Wiley, New York, 1984, ctp. 38-39. Chen, B. et al., An Overview of
China’s Financial Markets: Progress, Problems and Prospects in Financial Market Reform in
China, Progress, Problems and Prospects, (Baizhu, C.et al., eds), Oxford, 2000, ctp. 1. u 11.
7 Bum: CupotkoBuh, X., Mapretuh, JI., [losujecm Opoicase u npasa napooa
Coyujanucmuyxe @edepamusne Penyonuxe Jyeocrasuje, 2. wn, 3arpeo, 1990, ctp. 32.

173 [HeraspHuje: ucmo, cip. 41.

Buma: Mapreruh, J1., Zcmpa u Keaprep - H360p cmyouja, Pujexa, 1996, ctp. 237-265.
Heraseumje: Mapretuh, JI., Crpunh, I1., Cmamym Pancke xomyne uz 14. cmoseha, I pao
Pab, Pab-Pujexa, 2004, ctp. 133.

178 Hcmo, ctp. 135.

' Hemo, crp. 137.

176
177
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Ogpxa pamu HerwraheHnx TpaxOnHa y Tpaxy Cemy peryirpaHa je Tako Ja je
MO MPU3HAKY Jyra WIM NPECYAN y CYICKOM IOCTYIIKY NY)XKHHK, rpahanuH Cemba
¥IMao POK O 0CaM JaHa 3a Hamupere Tpaxouue.'™ I[IpoTeKoM poka cTBapana ce
00Be3a BjEepOBHHMKA Jla /0 BEUYCPH JICBETOT JaHAa OJ] JAyXXHHUKA 3aTPXH HCIUIATY
Iyra WIN Tpenajy 3ajiora. Jlomasak BjepOBHHKA M FETOBO TPAKEHE HAMHPEHA
JlyTa MpeJICTaBiba ,,HABOJ  KOjH j& 3aCUTYPHO UMao HeKy oapeheny dopmy, ucruue
npaBHa Teopuja.'” OH ce BjepojaTHO cacTojao y maBamy oxpeljeHe H3jaBe
Bj€POBHHKA Y HA30YHOCTH CBj€/IOKA, TIPHM]jEpHIIS, TIPEI CYACKAM TIIACHUKOM WITH
MPUCTaBOM U J00puM MykeBuMma. Je i ce ,HaBod * y Cemy NPHMjEHUBA0 H Y
cBe3M ¢ penpecanmjama? Hamme, penpecanuje Cy y CpeameM BUjeKy Owie aHo
NPUBAaTHOT TIpaBa Kao0 HA4YMH OCTBAPWBAa TPAXKOMHA OJ Ty)KHHKA HPHIIATHUKA
Jpyre KOMyHE WIH JpKaBe, ¥ TO He UCKJbYYHBO Ha Ty)KHHUKY U FeTOBOj UIMOBHHH,
Beh 1 Ha meroBoM cyrpal)aHuHy 1 HeroBoj UMOBUHH. CIIMYHA CHTyanyja Ouna je u
y npormcuma Kamrena n BpGuuka 1470."% Mako je Kpukm cratyT HauesmHo
3a0pamnBa0 perpecaije, BEeroBa pjeliema He Onyaapajy Ol OHHX y JAPYTUM
CTaTyTHMa Ha MCTOYHOj o0anu Jampana. Crora, ako O HETKO MUMAao TPaKOUHY KOjy
HHUje MOrao OCTBApHTH, OMO je IyKaH OOpaTHTH CE CBOjOj KOMYHU C IIPHjaBOM
TpaxOuHa. Ciy)kOEHUK KOMYHE MPBOTHO j€ TOKYILIA0 PHjEIINTH CHOP MHUPHHM
myTeM. YKOJIMKO TO He OM ycIjeno, o0aBjerirapao Ou BUIIIE THjEI0 KOMyHE Koje Ou
o/uTydnBaio xohe JM ce W KaKo W3BPIIUTH pernpecanje. AKO OM TO3UTHBHO
OIUTy4WJIO, BjEepOBHHMKY je paBaHa, T3B. Carta repressaliarum. UWcrta je
IpeZICTaBIballa IMCMEHO OBJIAIITEHHE 32 3aIlJbeHy MMOBHHE OMIIO Kojera rpahannna
KpUKe KOMyHE pajii HAMHpeRa Tpaxouse.'

Jennako pjememe o mpuOjeraBamy penpecaivjamMa Kao HauMHY HCIYHCHa
TpaxOMHa Hanasuno ce u y craryruma LluGewnmka (lib. II, cap. 74. u 75),'

" Byy: Baprynosuh, JK., Hexa miTara CTBAPHOT M 0OBE3HOT MpaBa — BHHOIOICKH 3aK0H
(1288) u Kpuku u Cemcku cratyt (1388), 3arped, 1997, ctp. 164; Mapretuh, JI., O nexum
HOBUJUM pe3yimamuma npoyyaearsa Bunooonckoe 3axona, yBojHu pedepaT 3a 3HAaHCTBEHH
ckyn Hoeu Bunonosncku 9. pyjaa 1978, 3arpe6 te un., Cemcku cratyt u3 1388, Cemcku 3.,
Boi. 34, 2007, ctp. 41. taje ce ynyhyje Ha gjeno Maxypanuh, U., Cmamym epada Cerva 00
1388, k. 3, ApKUB 3a TIOBjECTHUILY jyroJIaBeHCKY, 3arped, 1854, ctp. 155-169.

181 Heraseamje: baprynosuh, XK., Hexa numarsa cmeaproe u obeesnoe npasa. .., c1p. 165. te
Mapreruh, JI., Ocrose obsesnoe npasa Ha keapHepckom noopyyjy, JyrocioBeHcka akageMuja
3HaHOCTH 1 yMjeTHocTH (JA3Y), 3arpe0, 1989, ctp. 124.

182 Baprynosuh, XK., Hexa numarsa cmeéapoe u 06eesnoe npasd. . ., ctp. 165. 1e Mapreruh, JI,
Bunoodoncku 3axon (De lege Vinodol, Das Gesetz von Vinodol, The Vinodol Law), 11. w3n,
3arpe6, 2008, ctp. 128. em ceq.

183 Heraspumje: uranuh, A., Hawe cpedrbosjexosto nomopcko npaeo, 36opauk [TpaBHOT
¢akynrera Ceyurmmiura y Crummry, Boi. 16, 1979, crp. 213.

" Kbura cTatyTa, 3aKkoHa U pedopmarmja rpana [1InGenuka, [ToBpemena m3nama rpaja
[ubenvuka, [Tubennk, Cs. 9, 1982, ctp. 90-91
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Crumata (lib. VI, cap. 6. u 7)," Tporupa (lib. IlI, cap. 58)"*° u Jly6posnuka (/ib.
VIL cap. 32)."*

Hakie, pujed je o ,,caMOnoMOhn BjepOBHHKA Y3 AOMYIITCH-E jaBHE BIIACTH
mojenvHoOr Mjecta wim Apxkase. Y 14. m 15. crospehy momasm mo Hamymrama
pemipecanyja jep je pa3Boj TPrOBUHE U TIOMY3ETHHINTBA 3aXTHjeBa0 MHPHO
pjelaBame CropoBa.

3.2. KacHu cpegrwmn n HOBH BHjEK

3.2.1. lMpuBpemeHn peg creyajHn n3 1853.

XpBaTcka UMa JyTy TPaauIFjy cTedaja Hal IMOBHHOM (pr3mdkmx ocoba. Crora,
U3 TIOBHjECHE NEpCIEKTUBE, TaKaB MHCTUTYT HUje ferra incognita y XpBaTCKOM
3aKOHOJIABCTBY.

IlpBu creuajun 3akoH, omHOcHO IlpmBpemenm penm credajHu moHeceH je 18.
cpmma 1853. m ypehuBao je Marepmjy credaja HaJi IMOBHHOM CBUX (DHU3HUKHX
oco6a.'®’ Creuajan mocTynak ¥Mao je 3a CBPXy HAMHPEH-E BjePOBHHKA U3 HMOBHHE
nyxuuka.”’ CTeuaj ce 0TBapao KO OHOT Cy/a MpBe MOIGE KO KOjer je CTeuajHu
Jy’KHUK MMao TpeOupammmmre.'’’ 3a cTeuajHu MOCTYIAK TIPOTHB HPOTOKOIMPAHHX
Tprosama, TProBavyKWX JpyliTaBa W JUOHWYKUX JpyliTaBa OHO je HajjiekaH

183 Herasprmje: Lguranuh, A., Cmamym I pada Cnauma, 11. w3n, Cromar, 1987, ctp. 275-277.

3a moJorkaj CTpaHIla M OJJHOC MpeMa leMy y ciydajy Herutahama myra Pamuh, XK., Patkosuh,
W., onooicaj cmpanya y Cnaumckom cmamymaprom npasy, ADRIAS cBe3ak, Bon. 12, 2005,
crp. 219.

186 bepker, M., L{utanuh, A., ['muro, B., Cmamym epada Tpoeupa, Crimat, 1988, ctp. 153.
' Bum: Wynnpwa, 3., Ilpujesoo ceome krvuee [Jyoposauxoe cmamyma, JlyopoBHUK, 1972,
crp. 1-40.

'8 3 aHmvIbKBO je OmiIo murTame OCTBapHBama TpaXkOMHA TProBIa W yrocturesba. Hamme,
Cratyt rpaga Kpka n3 X VI croseeha (ti1. 21, ct. 13. Kb, ) roBopr 0 kpuaHuHy KOjU HE IIaTi
BHMHO W 0€3 JIOMyIITekha TOCTHOHNYapy JpcKo oTuhe, a ma Huje mao 3amor. JIok je mpema
mjemranrma CtatyT Ono O7ar, mpema CTpaHIly KOju He ITUIATH WM He JIa 3aJI0T WM jaMIia,
TOCTHOHMYAp MOXKe CaM OJy3eTH KOIIyJby WIM KOjU JpPYTH 3aJ0or pajd CBOT
ocurypama. . .(aim 6e3) ynapara 10 kpeu (. 211, cr. 14. K. I). Bumu: Lusardi, A., Besta, E.,
Statuta Veglea, Milano, 1945, ctp. 125, lib. II. cap. 21, 13. Hcro: Mapreruh, JI., Ocnose
066e3H02 npasa..., ctp. 125.

189 »MunncrapctBo npasocyha KpameBune Yrapcke, Xpsarcke u CrnaBoHHje M cepOcke
BojBomuae ¢ Tamuikum baHatom u 3a BeNHKY KibexkeBHHY Epaesbeky™ uzmano je 18. cprma
1852. Hapendy xojom nonocu IlpuBpemenn credajHu pen, Koju he ce mpumjemuBaTi of 1.
pyjHa 1853. (masee y Texcry: Creuajuu pen). Caaprxan y XLIIIL koM. apk.-3aK. aucta o 6p.
132. m3manom u pasnocnanoM jHe 20. cprma 1853.

oy, 1. CreuajHor pena.

) CreuajHor pena.
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TProBauky cyj. > Pacnpasibame cTedaja o pyaapckoM OpPTAlITBY 06aBJbalIo ce KO
OHOT Cyia KOjH je ompeljeH 3a pjelapame pyIapcKux npeaMera.’”

BjepoBHuUIIM Cy MMaM MPaBO 3aXTHjEBATH TOBpPAT CBOJHX CTBapH, Koje Cy ce
TIPU OTBapamy CTedaja Hajaszwie y TOcjemy MyKHHKa. YKyIHa cTedajHa MMOBHHA
YMHWIA je CTeYajHy Macy U3 Koje Cy ce HaMHPHBAIM CT€YajHU BjepoBHHIT. HakoH
MOAMUpERa PA3NyYHHX BjEpPOBHUKA T€ CTEUajHUX JIYrOoBa M TPOILIKOBA, OHO WITO j&
OCTJI0O OJf CTCYajHE HMOBHMHE YIIOTPEOJhABAIO C€ 3a TOAMUPCHE CTeUajHHX
BjepOBHHKA CYKJIAJHO HAYEITy PHOPHTETA U mapuTera.'

3.2.2. CreyajHm 3aKoH n3 1897.

IpuBpemMenu pex credajau 3amujerbeH je CTedajHnM 3aK0HOM o1 28. 0XKyjKa U3
1897. Ibume je, oCMM pEIOBUTOI CTEYajHOr IMOCTYIKA, 3aKOHOZABall OMOryhuo
npoBolierse ckpaheHor cTeuajHor nocTymka, y3 oapehene ysjere.'” Kako ce nctide
Y BI&JMHOM 0Opa3JIoKerby, Kao y30p MpU u3paay mocayxmwm ¢y CTeuajHu 3aKOH
yrapcku (3ak. wi. XVIL. 1881), Crevajau 3akoH ayctpujcku o 25. mpocunna 1868. u
Creuajun 3akon Hhemauxor Llapctsa o 10. Bessaue 1877.'%° 3akon je kpurmsnpana
TaJallkHa TPaBHa TOKTPUHA 300T YHEH-EHUILIE J]a CE HE OJIFKYje OCOOMTOM jaCHONOM.
Hctumano je nma meroBoj HejacHONM TMPHAOHOCH M YMIHCHHIA J1a HHje TIHMCaH
JEMHOCTAaBHUM jE€3MKOM M Jia HHje TperiieiaH y OJHOCY Ha noTanainmy CredajHu
pen.””” V nompydjy cyGjexkTuBHe NpuMjeHe, 3aHHMIBHBO je Ja ce 3akoH BehuM
JMjENIOM OJTHOCHO Ha cTedaj (pu3mukmx ocoba, Tako Ja cy TeK y wianky 216.
,,HacmoBom apyrum, [locTynak y creuajy TproBauykoM'* cafpykaHu MOCeOHH MPOITHCH
O TProBaykOM CTE€Yajy, OJHOCHO CTEYajy HaJ, MMOBHHOM ,,TIPOTOKOJMPAHUX
TProBara“ u ,,POTOKONMPAHNIX TPrOBAuKUX JpyITaBa‘.'

Hanasbe, 3akoH HeMa, Kao MO3UTHBHOMPABHK MPOITKC, TOUHO Ofpeljere Ha Kora
ce OH npuMjemyje. He kopucTy TepMUH CTeYajHH JTYXKHUK MM CaMo JTY)KHHK, Beh

199
Ha3WB ,,[IPE3aTy>KESHUK ", * W3 cuHTarMe ,,ak0 ce HE MOKe YCTAaHOBHUTH 3a]IEHE

P2y, 3, CreuajHor pena.

34y, 4. Creuajuor pea.

9%y, 20-25. Creuajnor pena. [leraspauje: Xunkosuh, X. (yp.), Cmeuajuu peo 00 18. cpnrwa
1859, 3arpe0, 1884, ctp. 35-130.

4y, 239.241.

196 [Heraspanje: Pymos, A., 3axon o nobujary npasnux djena 2nede UMOoGUHE UHCONBEHMHA
oyorchura 00 24. oocyjka 1897. u Cmeuajuu 3axon 00 28. oxcyjka 1897. y3 ynopaby
obpasznoicerva Bradune ocroge, 3arped, 1897, ctp. 7.

7 Bun: uemo ctp. 6.1 7.

8y apxuBckoM (ormy KpasmseBckor cymoeHor ctona y Ocujeky cadyBaH je BETHMKA Opoj
cTeyajHUX mpenMmeTa w3 paszmodsba ox 1854. mo 1929. Jlerassmwmje: beyn, W., Ilosujecm
uncmumyyuja oporcaste enacmu y Xpeamcxoj (1527-1945), 3arpe0, 1969, ctp. 426.

99y, 2,c1. 1, 3, wt. 5, un. 6. Jlerasbauje: PymHos, A., Has. deno, cTp. 54.
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2% 3aKsBydyjeMo [a ce OHOCH M Ha

PENOBHUTO NMPEOMBAITHINTE TPE3aTy’KEHUKOBO
¢dmsuuKe ocobe.

3aKoH je OcTao Ha CHa3M M HaKOH Hactajama KpasseBune CpOa, Xpara u
CrnoBenarra 1918, mo monomema CredajHOr 3aKOHA W 3aKOHA O TPUHYTHOM
TOpaBHABamYy M3BaH crevaja 1929, koju je cykinamHo cxBahambiMa MpaBHE TOKTPHHE

CImjero y30p oroBapajyhnx aycrpujckix 3akona ¢ moderka 20. crosbeha. >’
3.2.3. Crevyajumn 3axoHmn og 1930. go 1997.

Creuajun 3akoH (32 KpameBuny Jyrocnasujy) u3 1929. He criomumbe H3paBHO
TKO MOYe OUTH cTeuajHuM TyxHIKOM.”> MelyTim, roBopehn o creuajHoM pasiory
onpelyje ma ce credaj Moke TPOBECTH HaJ, UMOBHHOM CBAKOT JIyXXKHHKA, CTOTa
CTCUajHH JYXKHHK MOKE OMTH CBAaTKO TKO Moke 6mth ayxmuk yomhe.”” ITpema
TOMY U OBJIj€ C€ MOKE TOBOPHTH O CTEUajy HaJ] IMOBHHOM CBUX (DMBUYKHX 0CO0a.

OCHOBHE KapaKTEepHUCTHKE OBOra 3akoHa Ouiie cy cibenehe: BjepOBHHIMMA je
ocurypana Beha 3amrura of 3momopada Iy)KHHWKa, CMameHa je ayTOHOMHja
BjepOBHIKA, MPENU3HM]jE je NeHHIPaHO TOOHjare PaBHUX Pajlibu, TPOIHCAHO je
J1a 3aJI0’KHA ¥ JIpyTa TIpaBa OJIBOjeHOT HAMHPEHha, KOja Cy CTedeHa y pa3no0Jby IpHje
OTBapama cTedaja, Tyde MpaBHY CHary, y CTEYajHOM TOCTYIKY HajBRKHU]Y YIOTY
“Ma CTEYajHH CyJall, YMMe je 3HATHO yOp3aH CTeyajHM IMOCTyIakK. YBoheme
WHCTUTYTA Harpajie CTe4ajHOM YIPaBHUTEIbY U YCIIOCTABIbAE HETOBE OJITOBOPHOCTH
Taxoljep je yTjenano Ha yauHKoBuTOCT HocTynka.”” TIpema ce y 3akoHy KOpHCTH
3acTapjerio Ha3MBJbe, OHO je OWIIO Ha 3aBHHO] pasuHu. CTora ce JaHalllbe CTeYajHO
MpaBo y TOTIYHOCTH OCJIarka Ha HeKe HazuBe (TIpUMjepHlIe, CTeuajHa Maca, U3ITyqIHH
Y Pa3ITy4yHH BjepOBHHUIM, AU00Aa CTEUajHE Mace, HAKHa/IHA TM00a, UTL.).

Haxkon [Ipyror cBjerckor pata cMaTpajio ce Jia Cy IpaBHa IpaBuIIa PHjaIlber
CTEYajHOI' TpaBa y CYMPOTHOCTH C HOBHUM TIPaBHUM IMOPETKOM, Na HHUCY Owuiia
nprMjemkrBaHa. HeKomko je 3HauajHuX MpaBHUX U3BOpA CTEUajHE peryJaTHBe Tora
BpeMeHa. [IpBa o1 BHX je Ypen6a o npecranky nomyseha u pamsu 1953.2°° Hhowme je
npecrajia MOryhHOCT 3a Jje/loBambe jaBHUX TProBaukux japymrasa. O apylirasa je
OCTAJIO jEIMHO OPTAILITBO, TaJla 3BaHO OPTAKIYK, Koje cy ypehupane oapende Onher

200 . .
Juo npyru, CreyajHM TOCTYNaK - PEJOBUTH IOCTyHaK credajHH, [lormasiee mpBO,

Oo6henute yctaHoBe, Wwi. 62, cT. 2. Bumu ucmo, ctp. 121.

201 Heraseamje: uka, M., Hnconsenyujcko npaeo, 3arped, 1998, ctp. 1; Te Bepona, A.,
3yrmma, C., Cmeuajnu 3akoH, 3aKoH 0 RpUHyOHOM NOpagrasarby u 3axkon o yeohery y
JHCUBOM, MUX 3AKOHA, C KOMEHMAPOM, CYOCKUM pjeuuodama u 000amxoM CHOPEOHUX NPAGHUX
nponuca, 3arpe6, 1930, ctp. 3. Vnaye Creuajuu 3akoH je of 28. oxyjka 1897, objaBibeH y
COopHHUK 3aKOHAX M Hapen0ax BaJbaHWX 3a KpaJbeBHHE XpBaTtcky U CraBonujy, komay VIII,
1897.

202 Bumm: Bepona, A., 3yrmma, C., nas. deno, ctp. 220.

2% yy, 67. Creuaj ce oTBapa HajJ UMOBHHOM JY)KHHKa, KOjU je HecriocoOaH 3a Tuiahame.
Herasenuje: ucmo.

2% Neraspruje Josanosuh-3atina, M., nas. deno, ctp. 12-15.

205 1. et COPJ, 6p. 51/53, 49/56, 53/61. 1 52/62.
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rpaljaHCKOr 3aKOHHKA IITO Cy Ce MPHUMjeHMBaIe Kao MpaBHa mpapiia.”’ 3aKoH o
TPHCIITHOM TIOPABHABARY U CTEUajy” .’ yBEO je HHCTHTYT cTeuaja. HapasHo, cTeuaj je
Ovo onmuja ako momy3ehe HUje OWIO YCIjEITHO CAaHUPAHO. 3aKOH je pa3pajuo
WHCTUTYT CTe4aja, pasiore 3a yBoheme credaja, CTeYajHH MOCTYIaK, MpaBHE
mocJbeinIle yBohema CTedaja, MCIHTHBAFkE NPHjaBIbEHUX TPaKOWHA, YHOBUCHE
HMMOBHHE Toy3eha v HU3 APYyruxX MHCTUTYTA. IHCTUTYT OTIycTa AyroBa (pU3NUKUM
ocobama Huje mocTojao.””® Canarmja momyseha y To Bpujeme Guia je ypeljuBaHa
3aKOHOM O YCIIOBHMA M IIOCTYIKY CAHAIjE OpraHHM3alfja yAPYKEHOr pama’ M
3aKOHOM O YCIIOBUMA U TIOCTYIIKY caHarmje.” - IlpaBHa ocHoBa ypehera caHammje u
creuaja 6ua je y wi. 48. Yerapa COPJ.*!' HakoH noHOmeRa 3aKoHa 0 ypy»KeHOM
pajy 1 3aKOH O CAaHALMjH M MPECTAHKY OpraHHM3alMja YAPYKEHOT paa’ ~ 00yXBaTHO
je caHalyjy W CTe4aj, a y OKBHPY CTe€4aja W NPHHYAHO TopaBHaBame. (Credaj
¢m3nukux ocoba, Takohep, HUje OO MpeAMET 3aKOHCKE peryianuje. Join cy apa
3akoHa Owrma OWTHa 3a MarepHjy CTEYajHOr TpaBa: 3aKkOH O (DHHAHIjCKOM
nocnopay m3 1989.*"° Te 3akoH 0 caHalWju, cTeuajy, JMKBHIALMjH OaHAka M
npyrux (uHAHIWjCKMX opramsammja u3 1989 Hhuma Taxohep Hmje 6mo
peryiupaH credaj (QU3MUKuMX 0co0a. 3aKOH O TPHCHIHO] HaroaOu, crevajy u
mmkBuzammjn w3 19897 Xpearcka je mpeysena HAKOH OCAMOCTA/bEHbA.
CrynameM Ha cHary Creuajuor 3axoHa’ ' (1. cujeumsa 1997) mpectao je BaxuTH
3aKOH O TIPHCHITHO] HATOIOH, CTeuajy M JHKBUAAIMjH,” ® ocuM rimase VI. - Creuaj n
nmKBuaanmja Ganaka.”'® HapeneHa JeruciaTtBa Takohep HHje pery/ipana cTedaj
¢mnuKKx ocoba. Y MpeTxoaHNM pa3no0spuMa KOHLENT MojeIMHIA Y cTeyajy OHo je
HajOJIMKK TIPOOJIEMATHIIN TIONIOXKAja PaJHUKA Kao (U3MYKe 0CO0e y OpraHu3alMju
HaJ[ KOjOM j€ TIOKPEHYT CTeYajHH MTOCTYTIaK.

2% By bapouh, J., Ymjeyaj wemauxoe npasa na cmeaparee xpsamckoz npasa opyuimea,

360puuK [IpaBHOT (hakynrera Creyurmmimta y Crumry, Boi. 44, 2007, 6p. 3-4, ctp. 341.
27 Coi. et COPJ, 6p. 15/65, 55/69, 39/72. u 16/74.
208 . . )
Herasphuje Bemamuposut, M., Mamepujaino npashu ycnosu cmeuaja npuspeonux
opeanusayuja, T'ommmak [IpaBror dakynrera y CapajeBy, 1965, ctp. 101-124.
299 1. et COPJ, 6p. 39/72, 5/73. u 71/73.

219 Co. et COPJ, 6p. 58/76, 20/77, 5/78. 1 9/79.
211

Cn. mact COPJ, 6p. 9/74.
212 Co1. et COPJ, 6p. 41/30, 25/81, 28/83, 20/84, 7/35, 39/85, 9/36. 1 43/86.
3 Con. et COPJ, 6p. 10/89, 26/89, 35/89, 58/89. 1 79/89.
1% Co1. et COPJ, 6p. 84/89.

213 Co1. et COPJ, Gp. 84/39.
216 HH, 6p. 53/91.
' HH, 6p. 44/96

218 HH, 6p. 54/94.
219

220

Un. 341. [pujenasne u 3aBpiine oapende CreyajHor 3akoHa u3 1997.
Heramuuje: 1lkypna, P., Cmeuaj u coyuwjanna yepoowcenocm, y: Canayuja u cmeuaj
opeanusayuja yopyoicenoe paoa, 300pHUK payiosa, Juka, M., (yp.), 3arped, 1988, ctp. 198-213.
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3.2.4. Crevajro 3aKoHogaBcTBo og 1997. go 2015,

XpBarcka je mnochbempux 20-ak TOAMHA TPOUUIa TPHOBHTH IYT OJ
CaMOYNPABHOT CONMjAJIM3Ma JI0 OCaMOCTa/beiba M TIpellacka Ha  TP)KHUIIHY
eKOHOMH]JY, 3aTUM para Te Tpoleca TPaH3UIMje KOjU joII YBHjEK Tpaje. Twjexom
COPJ u mnpumjeHe Mojela caMOyNpaB/bakba M IICHTPAIHO YIpaBJbaHOIa
TOCTIOAAPCTBA, TIOCIOBHE TMoOTemkohe momyseha oBUCHIIE Cy O TOJUTHIKAM
ommykama. Ctora Cy TIOCIIOBHH HeEyCITjecH ApyKaBHUX IMojy3eha caHupaHH, YBjeTHO
rosopehy, Ha Teper mudnammje.””' Ilpemaa je CycTaB caMOYIpaB/baa OCTABHO
MPOCTOp KOHKYPEHIMj M CAMOCTAJTHOM JjeJIOBalbY TOCHOJAPCKHX cyOjeKara,
Tpefia3ak Ha TPKUIIHY €KOHOMH]Y 3HAYHO je HU3 MpUIaroadu u pedopMu YHyTap
(PMHAHIMjCKOT' CyCTaBa y XPpBAaTCKoj, CBe Yy (YHKIMjH TOCIIOJAPCKOT pa3Boja Te
MaKCHMI3Hpaka JPYIITBEHOr Garoctama.”>> CTora, J0Masy 0 HOBele 3aKOHa O
TIPHCHITHO] HaroOu, cTeuajy 1 mkBuaaimjn 1994.7 Hogo cteuajo npaBo ypehero
je Creuajumm 3akoHOM 071 15. cBHOHa 1996.%** 3akoH je cTymHo Ha cHary 1. cijeusa
1997. kana je mpecTao BaXXUTH 3aKOH O MPHCHIIHOj HATOJOH, CTeYajy U JIMKBUIAIIW]H.
VY Bpujeme moHomiema CredajHor 3akoHa 1996. mpa (aza TpaHsummje je omna mpu
kpajy. [IpaBHM OKBHP TP KUIITHOT TOCMIOAPCTBA je, 6ap (hopMaTHO-TIPaBHO, OJHOCHO
0ap kana je o Opojy 3aKoHa pujed, y Belikoj Mjepu mrpahen. Cam CredajHu 3aK0H
je crokeH ¥ oOuMaH 3akoH (342 dnaHka), a MHOTA FEeroBa pjellieha ¢y Y OUTHOME
HoBa.”>> Vinak, 3a oBaj paj je GUTHO 1a je 3aKoH camo Kao (M3y3eTHy) MoryhHocT
npenBuhao a ce MHTEPECH BjEepOBHUKA MPE3aLyKEHOT TProBauKor Cy0jeKTa MOry
OCTBapuBaTH M 0€3 KOHAUHE CJMMUHAIMjE Iy)KHHKA. To je OWTHO jep y
peopranmzaiju  (PEycTpojy, CaHAIWju) TProBadkor JPYINTBA, Kao BHIY
anTepHaTEBe CcTedajy, npumMjehyjeMo oxpelleHe CIMYHOCTH C  WHCTHTYTOM
MOTPOIIAYKOr cTevaja, Oyayhn na o0a MHCTUTYTa MMAjy 3a Wb ,,03PaBJbCHE
ofipel)eHOr MHCOJIBEHTHOT JIPYILTBA, KPo3 M3pay W NpUMjeHy TUIaHa OTIUIATe Jyra.
Ox cTynama Ha cHary, 1997, CTeuajHH 3aKOH HOBEJIMPAH j€ BHINE IyTa, " ¢ IIHEM
(yHKUMOHATM3aMje CTeuajHO-TIpaBHE 3amTHTe.”” Y OBOM KOHTEKCTy Tpeba

2! Tleramnnje: Cajrep, I, EKOHOMCKU acnekmu cmeuaja u pekoHCmpyKyuja y cmeuajy

(moxTopcka auceprtanyja), Exkornomcku axynret, Ocujek, 2008, ctp. 24. te uka, M., nas.
deno, cTp. 2.

222 By Jypxosuh, I1., Qunanyujcxe meme u ouneme: JJonpurnoc pacnpasu o gunanyujckum
peopmama 'y semmwama y mpansuyuju, 3arped, 2006, crp. 195.

23 HH, 6p. 9/94.

224 HH, 6p. 44/96.

2 TloapoGuuje: Jluxa, M., nas. oeno, ctp. 1-10.

226 HH, op. 44/96, 161/98, 29/99, 129/00, 123/03, 197/03, 187/04, 82/06, 116/10, 25/12,
133/12. n 45/13. - name: C3.

**7 Nako je noromerem 3MIIITH 2012. 3HaTHO H3MHjEH-ECH CTEUajHU MOCTYNAK y Pery6mum
XpBaTcKoj, Y HEroBoj JBOTOIMIIGO] MPAKTHYHO] NMPUMjEHH YOUYEHO je HU3 IpobieMa y
TyMauewy ¥ YUUHIMMA TOjeJMHUX O/Ipea0N U MHCTUTYTA, IITO he ce MOKyIaTH OTKIOHUTH
JIOHOILIEHheM, y a3y Imucama oBora pajga camo, Hanpra npujemnora 3akoHa o u3MjeHama 1
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MpOMAaTpaTi | JIOHOIICHE 3aKOHa O (PMHAHIMJCKOM TOCIIOBARbY M TPENICTEUajHOj
228 :
HaronOu.” Wmak WHIWKaTHBHA METO/la YTBphUBamka YMELCHUIIA YKa3yje Kako

normynama CrevajHor 3akoHa o Jymmma 2014, Tekcr Hanpra JOCTynaH Ha MpPEXHAM
crpanuiaMa Munmcrapersa npaBocyha Peryonmke Xpsatcke.

2% HH, 6p. 108/12, 144/12, 81/13. u 112/13. - mame: 3DIMIH. Wmak y MHOro6pojHIM
HoBesama C3 JBa MHCTUTYTa CTEYAjHOT MPaBa MUHHMAIHO Cy MHjerbana. [IpBU je HHCTHTYT
ocobOHe ympase (I'maa VIII C3), a apyru je mHCTHTYT Ocnobaharme o mpeocTamx o0Be3a
(I'masa VIII C3). To cy aBa paznuyuTa IpaBHA 10jMa, 0COOHA yIpaBa BeXe Ce y3 CTedaj Haj
TPaBHOM 0COOOM Te HaJl IMOBHHOM Jy)KHHKA HOjeIMHIIA, 0K ce ociodah)arme o1 IpeocTatnx
o0Be3a OFHOCH HWCKJBYYMBO Ha Iy’KHHKAa TIOjeNHHIAa (TproBall ITOjeIMHAIl W OOPTHHK).
3ajenHITdKa 0cOOMHA HHCTUTYTa OCOOHE yIpaBe 1 ocnodah)ama o1 mpeocTainx o0Be3a je BpIio
pHjeTka MprMjeHa y Mpakcu CTeYajHuX MOCTYyIaKa Mpe]] XpBaTCKUM TProBayKUM CyZ0Ba LITO
HHKaKO HHje Cly4ajy y cBHjeTy (mpumjepure, y tbemauxkoy).

OcobHa ympasa je rocebaH CTeuajHu MOCTYIaK perysmpan y €wi. 266-281. C3. OcobHa ynpasa
TIOCTOjH KaJla CTeYajHH Cy/Iall PjelIeeM O OTBapamby CTEUajHOr MOCTYIIKA OBJIACTH Jy)KHHKA
Jla caM YIIpaBJba U PacrojiaKe CTeYajHOM MacoM IOJ HaJ30pOM CTEeYajHOT IoBjepeHuka. To
3HauM Jla 0CcOOHA YIpaBa MNOCTOjM TEK HAKOH OTBapara CTEYajHOI IOCTYIIKA, a yMjecTo
CTCUaQjHOI YNpaBHTEJbA OBJACT 33 YIPABJbAEM M PACIOArabeM HMOBUHE CTEYajHOT
Jy’>KHUKA AMa YIIpaBa [oJ1 HaI30pOM CTeuajHOr nosjepeHuka. C Apyre cTpaHe, y NPETXOTHOM
HOCTYIIKY KOjU NPETXOM OTBapary CTEYajHOI MOCTYIKA MMOBHHOM IY)KHHKA YIPaBjba U
pacrionaxke ynpasa TyKHUKA, a YJora NPUBPEMEHOT CTEYajHOr YIpaBUTE/hba CBOAM CE Ha
yTBphUBame yBjeTa 3a OTBapame CTEUajHOT MOCTYIKA. Y CIIy4ajy Ja CTeYajHH CyIal OApean
Mjepe OCHTyparba, IY)KHHK MOXXE pacriojiaraTd CBOjOM HMOBHHOM CamMoO y3 INPETXOIHY
CYIJIACHOCT MPUBPEMEHOr CcTeyajHor ympasutesba (wi 42-52. C3). Onpeljene maparerne ¢
0COOHOM ympaBoM MOry ce moByhu u ¢ (DyHKIMjOM TOBjepEeHHKA MpEACTEUajHe HArooe.
IMoBjepeHnK Ha3Mpe MOCIIOBAKE JTY)KHUKA KOJU CaM BOAM IOCIIOBAE IyTeM yrpase (wi. 35.
3®IIITH). Ilpema um. 226. C3, creuyajuu cymai he OCOOHY YIpaBy OJPEIUTH aKO ce
KYMYJIGMUEHO WCITyHE TPH MpeTrocTaBke (yBjeTa): 1) ako TO Ay»KHHUK MPEIIOKU; 2) aKo Ce C
THUME CYIJIaCHO BjePOBHHK KOjH je TPEIIIOKHO OTBAPAEhE CTEUajHOT MOCTYIKA Te 3) aKo ce
npeMa OKOJIHOCTHMA CITydaja MOYKEe OUEKHBATH Ja oJpehuBame ocoOHe yrnpase Hehie noBecTn
JI0 OJIyrOBJaYeHa IOCTYNKAa MM JO KakKBOI JpyKuujera omreherma npaBa W HHTEpeca
BjepoBHHMKa. VI3HHNMHO, aKo je CTe4YajHH Cynall OA0MO TpHjeIVIor JYXKHUKA 3a ofpehuBame
ocoOHe ymnpaBe, a Ha IPBOM POYMILTY BjEPOBHHIM IIPEJIOXKE OCOOHY yIpaBy, CTeUajHH he
CyJal HaKHa/IHO OJIPEIIUTH TakBy ympaBy (wi. 267. C3). YV cynpoTHoM, credajuu he cynan
0o0ycTaBUTH OCOOHY ympaBy Ha MpHje/yIor: 1) CKYIINTHHE BjepOBHHKA, 2) Pa3IydHOr WITH
CTEYajHOT BjEpOBHHKA, aKO CTE€YajHU BjEPOBHHK KOJU j& TIPEIUIOKHO TOKPETAhEe CTEUAjHOT
TIOCTYTIKA OTI030BE CBOjy CYIJIACHOCT 3a TpoBen0y ocoOHe ympaBe Te 3) aykHuka. Hakon
JIOHOIIIEa pjellieha 0 00ycTaBU OCOOHE YIIpaBe TIOCTYIAK C€ HACTaB/hba TI0 TPaBHIIMMa
CTEYajHOT TIOCTYIIKA, & YMJECTO CTEUajHOT MOBjEPEHUKA CTEUAjHU CyHall UMEHYje CTeUYajHOT
yIpaBHUTEJha HA KOjeT Mpesia3e IpaBa JAyXKHUKOBHX THjENIa, OJHOCHO JTy)KHHUKA IIOjeIMHIIA.
Kana ce mpoBoam mocTyriak 0coOHE YIIpaBe, IOJI0XKaj JY)KHUKA TI0jeIMHIIA je crieprIaH.
JyXHHK TIOjefrHal, HauMe MMa IpaBo 3a cebe M 3a 0cobe Koje je 1Mo 3aKOHy JyXKaH
y3ApXKaBaTh JOOWTH M3 CTeUajHE Mace CpelcTBa Koja he meMy M ocobama Koje je Jry>kaH
y3apxkaBaTd oMoryhuTtn, ¢ 003MpOM Ha HHEroBe JIOTAJIAIlEbe JKMBOTHE TPHIIMKE, CKPOMaH
HauvH xkuBoTa (wi. 274. C3). JIok Tpaje ocoOHa yrpaBa BjepOBHHIIM MOTY OTYYHTH IITO hie
pazuTH ¢ IMOBHHOM Jy>KHHMKa. Ha pacrionaramwy umajy asuje coiynmje. [Ipsa je yHOBUYEHE
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cTeYajHe Mace, JIOK je Ipyra U3ja3aK M3 CTe4ajHoOr MOCTYIKa ITyTeM CTe4ajHOT IUIaHa. AKO ce
OJUTyde 3a YHOBYEH:-E CTedajHe Mace, Ano0y IPOBOM JIY>KHHK, ajli IO/ HaZ30pOM CTedajHoT
TIOBjepEeHNKa IpeMa HpaBUIIMa Koja BpHjelie 3a ,,pe/loBaH" CTeUajHU MOCTyIaK. AKO yMjecTo
YHOBYEH-a UMOBHHE Jy>)KHUKA BjEPOBHHIM HAJIOXKE CTEYajHOM ITOBjEPEHHKY HIIM CTEYajHOM
yIpaBHUTEJbY U3paJly CTEYajHOr IIaHa OHH CY JIY)KHH IOIITHBATH BOJbY BjEPOBHHKA C THM Jia
HaJ30p HaJl HCIYHCHEM IUIaHa 00aBJba CTEYAjHH MOBjepeHUK. MelyTim, ako ce yTBpau Aa
noctojeha credajra maca Hehe OMTH MOBOJBHA 3a TIOKpHhe OCTammx 00Be3a CTedajHe Mace,
CTEUajHU je TIOBjepEHHK My)KaH CTEUajHOM CYIly TPHjaBUTH HEIOCTATHOCT CTEYajHE Mace,
HaKOH Yera CIMjeaH TofjeNa YHOBYCHE UIMOBHHE H 3aKJbYUCH-E CTEUajHOT MocTymKa (wi. 281.
C3). HakoH 3aKJpyderba CTeUajHOT HOCTYIIKA, OpUCAmheM U3 YITHCHHKA CTeYajHH Ty)KHUK Kao
mpaBHa 0co0a TpecTaje MOCTOjaTH, CTeUajHH TY>KHHUK Kao TProBall MOjeIHHAIl TYOH CBOjCTBO
TProBua IMOjeAMHIIA, & CTeYajHH JY>KHUK OOPTHHK T'yOW CcBOjcTBO oOpTHHMKa (wi 196. C3).
Jlaxse, BjepOBHHUIIM O] Ty>KHUKA NIPaBHE 0cO0E HEMajy, 3aKJbYUHBAKEM CTEUajHOT MOCTYIIKA
HAYKMHA TPAKHUTH HCIYHHCHE 00BE3a KOje HHCY MOAMHPEHE y THUjeKy CTCUAjHOI MOCTYIIKA.
(Lonmpo6uuje: [apammwh, J., Ocobna ynpasa cmeuajnoe Oyocnuxa, 300pHuK [IpaBHOT
¢akynrer Ceeyumnuiirta y 3arpedy, Boi. 54, 2004, 6p. 1, ctp. 29-75).

VY nocTynky HaJ DyXKHHKOM TIOje[IMHIIEM TaKBa NpaBwia He Bpujeae. CTeuajHH BjepOBHULIA
MOy HaKOH 3aKJbyYeHa CTEYAjHOI TOCTYNKA MPOTHB JY)KHHKA TOjSAMHLIA HEOrPAaHHYCHO
OCTBapHBaTH cBoje mpeoctaie TpaxomHe (wi. 197. C3). To mpaBo MOry OCTBapHTH ITyTEM
OBpIITHOT TIOCTYITKa Ha TeMEJbY pjelleha KOjuM je BHxoBa TpaxxOrnHa yrBpheHa. Mmak, mytem
moceOHOT MHCTHTYTa ocjoOahama oIl mpeocTanmx o0Be3a MyXKHHK IOjefHAI] MOXE ce
OCIOOO/UTH NAJBEHHX, MPEOCTATNX 00Be3a MpeMa CTeYajHAM BjepoBHHIMMA (Wi 282-299.
C3). HyxHO je ma credajHOM CyIly TOJHECE OIrOBapajyhinl TpHje/yior HajKacHHje Ha
U3BJCIITAJHOM POUHIINTY Yy MHCaHOM o0iuKy. Ilpujemiory ce mpuiake u3jaBa 1a CBOje
3aJI0KMBE TPKOUHE U3 PAIHOT OIHOCA WITH Apyre oarosapajyhe tekyhe TpaxOune ycryma 3a
BpujeMe o1 ceaam (7) To[rHa HaKOH 3aKJbyderha CTeUYajHOr MOCTYIIKA MOBjePEHHKY Kojera hie
onpenutu crevajuu cynan (wi 283. C3). Creuajum he cynai Ha 3aBPIITHOM POYHILTY
3aTPaXKUTH MHUIIUBEHE CTEUajHUX BjEPOBHHKA M CTEUajHOT YIIpaBUTesba. AKO CE OHHU CJIOKE,
cyparr hie mpuxBaTUTH MPHjEUIOT Ty>KHHUKA. 3a BpHjeMe Tpajara Ty>KHUKOBE JTy>KHOCTH CY: 1)
Iy’KaH je OaBUTH ce TpHMjepeHNM 3aHUMambeM U, ako je 0e3 3arocierma, IOTPYIUTH ce ia
Halje TIpIMjepeHO 3aIoClielhe T He CMUje OJOWUTH TPHMjEPEHO 3allOCICHhe TN 00ABIbAbe
NpUMjepeHe  JjeNIaTHOCTH, 2) JyXaH je NpefaTH IOBjepPeHHKY IIOJIOBHILY BPHjEIHOCTH
MMOBHHE KOjy CTEKHE HacJbehuBameM Wi ¢ 003upoM Ha Oynyhe mpaBo HacibehuBama, 3)
JyXaH je 0e3 oroje NMpHjaBUTH TOBjEPEHUKY W CTEYajHOM CyIy CBaKy IPOMjeHY Mjecta
CTaHOBama WM MjeCTa 3a1oClieha, 4) He CMU]je 3aTajuTH HUjeaH n3HOC 00yxBaheH h3jaBoM O
YCTyIly HUTH WMOBHHY W3 HacjbehBama Te je MyKaH Cydy W TIOBjePEHHKY, Ha FHXOBO
Tpaxkeme, 1aTH 00ABHjECTH O CBOM 3arloCiIehy WM CBOjUM HACTOjambuMa Jia Hale 3amocieme
Te O CBOjUM IpUMamkHUMa W MMOBHHH, 5) myXaH je mmahama paay HAMHPEHa CTEYajHHUX
Bj€pOBHHKA 00aBJHATH CAMO TOBjEPEHHUKY T€ HE CMHUj€ HHUjSTHOM CTE€YajHOM BjE€POBHUKY JaTH
noceOHy TpemHOCT. Y Clydajy Ja JyKHUK 00aBJba CaMOCTAJHY JjeNIaTHOCT, OOBE3aH je
CTe4ajHe BjepOBHMKE HAaMUPHBATH IU1ahambruMa MOBjepeHHKY Kao Ja je 3aCHOBAa0 NPHUMjepeHr
pamHM omHOC. Y CymNpoTHOM, cTedajHn he cymail yckpatutd ocnobabhame o7 MpeocTaimux
00Be3a aKo IyXKHHK M3Mel)y 3aBPIIHOT POYHMINTA U 3aKJbydeHa CTeYajHOT MOCTYIKA MM 3a
BpHjeMe Tpajamka ycTynma Oyne mpaBoMohHO ocyheH 300r KasHEHHX Jjena IpOTHB
TOCIO/IAPCTBA — MPOY3pOUCHa cTedaja U omTehema Bjeporuka (wi 293. C3). Hakon mito
HCTEKHE BpHjeMe Tpajama yCTylla cTedajHu cy/aal ociobala Iy>KHMKa I10jeiHIa TPEOCTAINX
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KeJbCHH IIMJBEBU jOII HHCY OCTBAPEHH,” a TpEN 3aKOHONABILEM j& HOBH/CTAPU
3aJaTak — MMIUIEMEHTAldja MHCTHTYTa MOTPOIIAUKOr crevaja. Hawmme, uneja
MPOILNPEH-a TACHBHE CTEYajHE CIIOCOOHOCTH Ha CBE (PM3MUKE 0CO0E HHUje HOBA H Y
HamieM 3akoHy Beh 1MocToju MHCTUTYT cTedaja Ha UMOBHHOM AY>KHHKA IT0j€THHIIA,
I7je ce Iy)KHUKOM TIIojefuHIleM Tmpema oapendama (C3-a cmatpajy Tprosaif
nojeuHan 1 o0pTHUK (wi. 3, cr. 1. C3). TakBa pjeliewma CBPCTaBajy Halle IpaBo y
CKYITUHY KOH3EPBAaTUBHHUX CTCUYajHUX MPAaBHUX CYCTaBa, C TOM pa3iukoM mmro C3
YMHM jeflaH MalW Kopak Hampwjen. Hamve, OCHOBHa KapaKTepHCTHKA
KOH3CPBaTUBHHUX CYCTaBa je Jla He TMO3HAJy MHCTHTYT MOTpomaykor credaja. CBu
XPBAaTCKH cTe4ajHH 3akoHM nipHje [IpBor u Jpyror cBjeTckor para npeasuhai cy aa
ce cTe4yaj MO)Ke OTBOPHTH HajJ MMOBHHOM CBAaKOI CyOjeKTa, Ia CXOMHO TOMY H
¢dmmake ocode. [locmuje [pyror cBjeTckor pata, CyOjeKTH cTedaja MO Cy OUTH
camo TipaBHe ocoOe. Curyalyja ce HHje IPOMHjSHIIIAa CBE JI0 JIoHoIIeHha C3-a, Kaaa
ce JOoMymTa Ja AYKHHUK TojemuHar Oyme cyOjekT credajHor moctymka. Ha oBaj
Ha4MH, CMaTpa JIOKTPHHA, NPHUCTYIIIA CMO TPYIH JAp)KaBa, Koje Cy Ipero3Haje
HEOITXOTHOCT YBOleHa cTeuaja HaJ UMOBUHOM (DU3MUKHMX 0C00a, ald HUCY MMAJie
»CHare 1a Ty KOHIICMIM]y MpPOBEIy IO Kpaja, cMarpajyhiu Ja join HUCY HacTaliu
yBjeTH 3a yBoheme ToceOHe BPCTe CTeUajHOT IMOCTYIIKA 3a (hu3mdKe 0code Koje ce He
0aBe TProBavKoM, OTHOCHO OOPTHHUYKOM JijenatHomhy, mTo je yoOuuajeH Ha3uB 3a
TakKBY BPCTY MOCTYIIKa y TIOPEAOCHNM 3aKOHO/IaBCTBUMA. Haiarke, mpaBHa TOKTpHUHA
cMaTpa /ia OBakaB MOJIEN HHje ONpaB/IaH, ald je 3HATHO OOJbM O] pellernlje,
OJTHOCHO MMILIEMEHTHpamha UCKIBYYMBO MOJIENa CTedaja IMpaBHHUX 0co0da, jep ce y
Kpajiboj JmHmji nosehasa Gpoj moTeHIMjaTHIX cy6jexara credaja.” Ha matdopmn
MHCTHTYTa CTe4aja HaJ MMOBHMHOM Jy)XKHUKA TOjeIHHIA, Kpo3 pjemema Hampra
3aKOHA O CTeYajy MoTpomaya u3 mummba 2014., pa3MuIiba ce ¥ 0 UMIDIEMEHTAIH)j |
MHCTHTYTA TIOTPOLIAYKOT cTeuaja.”’

o0Be3a Koje fjeyje mpeMa CBHMA eped OMHeC, YaK M OHMMa KOjH CBOje TpakOWHE HHUCY
npujapw (wi. 297. C3). (Heraspuuje: Uyserbak, J., Ocroboherve 00 npeocmanux obsesa y
cmeuajrom nocmynky, [lpaBo y rocrionapctsy, Boi. 48, 2008, 6p. 3, ctp. 955-970. Ui. 297. cr.
2. C3 rnacu: ,,Ocnobahame Iy>KHHKa O NpeocTaux oOBe3a je Oe3 yrjelaja Ha Ipasa
CTEYajHUX BjepPOBHHMKA IpeMa CyLy>KHUIIMMA U jaMIIMa J{y’>KHHKA, Ha TIPaBa THX BjepOBHHKA
Koja ce TeMeJbe Ha NpeNOMIbEeKOM YIMCAHO] paay HHMXOBAa OCHTypama Te NpaBa Koja y
CTEYajHOM IOCTYIIKY oBnamihyjy BjepOBHHKA Ha OJIBOjeHO Hamupewe. JlyxHHK ce, MehyTnm
ocsobaha oy cBOjux 00Be3a peMa Cyay>KHHIIMA, jaMITIMa WA PETPECHUM OBJIAIITeHUITMA
Ha UCTH Ha49MH Kao 1 0J1 00Be3a mpemMa CTeUajHIM BjepOBHHUIIAMA").

2 Marepujamn ¢ Haronansor Bujeha 3a mpahieme mnpoeende Crpartermje cysOmjarma
Kopymiyje y XpBaTckoM cabopy Ha Temy: ,,KOopynToreHOCT M 3710yrnoTpeOSbHBOCT MPABHOT
ypehema WHCTHTYyTa TpeacTedajHe Haromde™, cjeqnuiia oapkaHa pana 25. 02. 2014.
(MaTepujanu JOCTYITHU KO ayTOpa).

>0 Bum: Panosuh, B., Cmeuaj nao umosurom npedysemuuxa npema yceojeHom 3axkomy o
cmeuajnom nocmynxy, Ilpaso n npuspena, 2004, 6p. 9-12, ctp. 123-137.

! Haupr Ipujezviora nckasa o OpOLjeHH yaHHKA Opomica 3a npunpemy Haupra npujemyiora
3akoHa 0 creuajy motpomaya, MunucrapcrBo npasocyha, 2012, 3arpe6, ctp. 1-5; Tlonasne
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3.2.4.1. Ocepm na pjewerwa Haypma 3axona o cmeuajy nompoutaua u3
2014. u npaeno mpancnaianmuparse eMauKux pjeuiersa

[poknaMupany IMBEBH MOCTYIKA IOTPOIIAYKOr cTeyaja cy cibenehn: (1)
MOCTYIIAK  CTeYaja MOTpOIIaya MPOBOJM C€ paad OCTBapemha CKYIHOT M
aBHOMjEpHOT HAMHPEH-a BjepOBHHUKA TIOCTH3AmBEM CHopasyma m3Mel)y moTtporayda u
BjEpPOBHHKA O OTILIATH MPEOCTAJIOT IyTa WM YHOBUCHEM MOTPOIIAYCBE MIMOBUHE TS
(2) motpommauy NpyXUTH MOTYhHOCT Ja ce HaKOH IMpOTeKa pa3aodsba TpoBjepe
JIo0por MoHaIIaka 0CcJI000AN O MPeocTanx oOBe3a mpeMa BjepOBHHIIMA (WI. 2.
Hampra).

Kako 6u ce pactepeTusio cymoBe O BEIMKOT Opoja OUEKWBAHHX IIOCTYIIAKa,
3aKOHOJIABAIl j€ TIPEIBUINO Ty’KHOCT TIpejyIararesba Ja IMoKyIa MocTrhu criopasym
ca CBOjUM BjepOBHHIIMMA Y U3BaHCYICKOM TIOCTYTIKY TIPHj€ TTOHOIIEH:a TPHjesIora
3a OTBapame MOCTYIIKA CTeuaja MOTPOoIIaYa Ha/UISKHOM OMNMHCKOM cyay (wi. 5-12.
Hampra). Ilpema pujeunma mpemiaratesba, MunmnctapcTBa npaBocyha PermyOmmke
XpBaTcke, W3BAHCYJICKH MOCTYIIAK CE€ HPOBOAW TIPE] CaBjeTOBATMINTAMA TE j€
3aMUIIJBEH Ka0 jeTHa BPCTa (DOPMAIHOT MOCTYIKA KOjeM je CBpXa, OCHM CBOjEBPCHOT
nocpeioBama Mel)y Cy[qMOHMIIMMA TOCTYIIKA, MPHKYIUBAE CBHUX PEICBAHTHUX
HoJIaTaKa o MOTPKMBAB-MMA BjePOBHUKA Kao M O TIOTPOIIIAYEBOj HIMOBHHHU.

Axo ce moTpomiay y HaBeleHO] a3y TOCTynka He OU JIOrOBOPHUO C
BjepOBHMIIMMA OKO HAuYMHA IMOJAMHpPEHa TNocTojehnx TpakOuHa, mocTymak Ou ce
HACTaBHO TIpe] HALISOKHUM cynaoBuMa. CaMm Cy/ACKM IIOCTyNak Takohep Hma
eJleMeHTe JO0OPOBOJBHOCTH TE €€ TOTPOIIady IOHOBHO TIpy)XKa NPHIIMKA C
BjEpOBHUIIMMA TOCTUNK JIOTOBOP MpEJ CYIOM y BUay cyicke Haronbe (wi 12-24.
Harmpra).

Axo 5o Haronbe He OM JIONDIO, CyI WMEHyje TOBjepeHHKa KOjH y TaJbEheM
THjEeKy TOCTYIIKa WMa KJBYYHY YJIOTY Yy pa3AMoOM TOTpOIIaueBe WMOBHHE Te
NpeJICTaB/ba CBOjEeBpPCTaH MOCT u3Mel)y cysa, moTpoinada u BjepoBHUKa (wi. 25-36.
Harmpra).

Jlaxse, ocTynak ce mpoBOJM Y TPH €Tare, Kao U meMadku VIHCOJIBeHIMjCKH
mocTymak 3a morpomrade.”- Takea peuenmmja  (MMIUIEMEHTAIMja, MPABHO

OCHOBe 32 yBoheme uactutyTa OcobHOT 6aHKpoTa, MUHHCTapCTBO MpaBocyha, 3arpeo, 2012,
ctp. 1-6. Te Haupr npujennora 3akoHa o cTedajy moTporada, MUHHACTApCTBO TpaBocyha,
3arpe6, 2014, ctp. 1-40. (masse: Hanpt) IlompoGuuje: bomyn, M., Bykosuh, A., Haypm
3axona o cmeuajy nompowaua uz aunwa 2014. u onpagdanocm peyenyuje FoeMAuKux
pjewerpa, XpBaTcka npaBHa pesuja, 2014, 6p. 9, ctp. 60-75.

2 Hosu Muconsenimjcku 3akoH (weM. Insolvenzordnung, Bundesgesetzblatt 1994, 1 ctp.
2866, nocibenba mMjena BGBI, 2010, 1, ctp. 1885) crymmo je Ha cHary 1999, nakon 5
roJmHa vacatio legisa. CykiiaJJHO IpaBIIMMA MOTPOIIAYKOT HHCOJIBEHIM]CKOT ocTynka (§§
304-314. InsO) b Ay)XHUKA IOTpoIIadya je OCIOO0OJUTH Ce OJ NPEOCTAINX JIyroBa
YHOBYCH-EM 3alUbCHUBE HMOBMHE WU pa3MjepHMM HaMHMpemeM BjepoBHHKA. [loceOne
MHCOJIBEHIIMjCKE o/Ipe/iOe Tpy»Kajy MOTpoIIavynMa paBo Ha OTIYCT {yToBa y TPH €Tarle.
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IlpBa je onpehena y mokymiajy mnoTpomiaya ja TOCTHTHE H3BAHCYJCKH CIOpa3yM o
peryipamy Iyra ca CBOjUM BjepoBHMIMMA. [loKymIaj, a He IMOCTH3ambe W3BAHCY/ICKOT
CropasyMma o peryJmpamy AyTra, yBjeT je TIOKpeTarha HHCOJIBEHIIN]CKOT TIOCTYTIKA.

CijenM TIOHOBHM TOKYIIQ] IOCTH3ama CIopasyMa O peryjiMpamy Iyra Yy OKBHDY
WHCOJIBEHIIN]CKOT MIOCTYTIKA.

AKoO y OKBUpY JIpyTe eTarie MOCTYIIKA BjepPOBHHUILIM HE MPUXBATE IUIAH 32 PEryIUpae qyroBa
JyXKHHKA, CJWjely JIMKBUIAlMja IY)KHUKOBE 3alUbCHHBE HMOBHUHE Y OKBHPY CYJICKOT
MOCTYIIKA 32 KOjH BPHjele I0jeIHOCTAB/heHA MPABIIA T OBHCHO O MPHjEUIOTY JTy)KHUKA,
ocrnobahame 0J MPeoCTANMX IyroBa THjEKOM pa3modJba Of] MIeCT TOAWHA (T3B. pazmolsbe
J0OpOT BIagama).

Hageneno pas3nobibe O IIECT TOJMHA YBEACHO je pPeOpMOM  HHCOJBEHIIHjCKOT
3akoHoaBcTBa 2001. 10 Kaaa ce npeasulaio aa To pa3nodike Tpaje cemam roauHa. Melytum,
KaKo je pa3zio0sbe T3B. J0OPOT BliaJamka Y CBOjOj CYIITHHH CaMo jeIHa o1 (ha3a MOTPOIIaYKOr
cTeyaja K0joj MPETXOaH HajIpHje M3BAHCYICKO, a OHJA CYICKO MOCTH3aEE CIopasymMa o
peryipamy Jyrosa, y MpakcH ce MoKa3ajo Ja ce Ha OTIyCT Ayroea Tpeba yekaTy rotoso 11
roJvHa, na 1 Buie. Hajasbe, y mpakcy ce y4ecTanocT Bpllieha UCIllaTa IIAHOM OTIUIaTe JIyra
MoKazayia yrmuTHoM, Oyayhu fa ce y BeJMKOM Opojy CliydajeBa 3a BjepOBHHKE HE OCTBApyje
ekoHoMcKa kopucT. Kopak Hampujes HarpasibeH je HaBeneHom Hosenom MHconBeHmmjckor
3akonuka u3 2001, npema Kojoj je Ty>KHUK OBJIAIITEH O/rOAUTH Iiaharbe CYJCKHX TPOILKOBA,
OJIHOCHO HAMHPHTH KX TI0 JIOBPIIETKY HHCOJIBEHIIHJCKOT MTOCTYIIKA.

Ipuje crynama Ha CHary HaBeJICHE HOBEJIE, MPABUIIA O MOTPOIIAYKOM CTEUajy Hajiaraia cy
onfarBame TPHjeIora 3a MOKPETake MOTPOIIAYKOr CTedaja ako MMOBHHCKA (CTedajHa)
Maca HHje JocTajaa 3a rmokpuhe Tporikosa moctynka. Ho u y ciydajy kajaa cy moTpomiadu y
MOryhHOCTH HaMHMpPUTH TPOILIKOBE, 3HAaTaH MPOOJIEM IIpelcTaBba HEeMOTYHHOCT Jy)KHHKa
PEIOBUTO HAMHMPUBATH TPAKOWHE BjEPOBHHKA THJEKOM pa3nodsha H00por Bianama. Hawme,
OCHOBHH j€ 3aXTjeB JIa THjEKOM ILIECTOrO/IMIILET Pa3o0Jba Iy)KHUK YCTYITH BjePOBHHUKY IITO
je Bume moryhe cBoje umoBuHe. Hepujetko je, melytim, oBaj 1uss HeocTBapuB. [Tokasaio ce
Ja BehnHa ToTpolaya HUje Y MOryhHOCTH HAMHPUTH HUTH JIMO yTOBama, Ia Ce Y IUTamke
JIOBOJIM U CaM ratio (CyCTaB) IIECTOrOIMIIILET Pa3o0iba, a Tpeda UMATH Y BHIY U YHILCHUILY
Kako je BehmHa moTpommada ,Ha pyOy ersucTeHmmje” THjeKOM pa3moOsba OTIDIATE JyTa.
Cmatpano ce ma he ce pedopmom 3axoHomaBctBa m3 2001. u ypehema mpema kojem ce
HaMHpEeHe TPOILKOBA ,,lTpebalyje’ Ha 3aBpIleTaK [UIaHa OTIUIATE JIyTa, OCHIyPaTH H3Bj€CHOCT
HaMHpera TPOIIKOBA IOCTYIKa. 3alpaBo, WJigja HOBEJE yCMjepeHa je Ha npuiiarohaBame
NpaBila CTEYajHOI TIOCTYNKa (DMHAHIMJCKO] M COLMjAIHO] CHUTYalMju HMHCOJIBEHTHUX
notporirada. Ho pedopma He camo /1a HUje AOTpHUHMjeNa YIMHKOBUTH]EM 1 OpiKeM OKOHYAhY
noctymnaka, Beh je pesynrupana Behum 6pojem noaHeceHnx npujensora 3a credaj (Paulus, C.
G., Has. ynanax, te Pape, G., Entwicklung der Rechtsprechung zum Verbraucherinsolvenz -
und Restschuldbefreiungsverfahren in den Jahren 2007 bis 2009 - Teil 2, (ZInsO)-Aufsitze,
vol. 36, 2009, 6p. 1). U3 HaBeaeHOTa Ce MOYKE 3aKJBYUHTH J]a HaMjepa BeMavKOT 3aKOHOIaBIIa
Jla OJIT0JIOM HAMHpPEHa TPOIIKOBA IMOCTYIIKA 32 Kpaj pa3fao0spa OTIUIATE ayra, HUje Jaia
3anoBoJbaBajyhe pesynrare. lllToBuine, y IpakcH ce Mokasao Jia je CBE BHUILE MOCTYyIaKa
TIOTPOIIAYKOT CTe4aja. Y KOHAYHHIM CBE j& PEe3y/ITHpao YMF-CHHUIIOM Jia CBaKO JBaHAECTO
BEMaYKo KyhaHCTBO He MOKe MOJMHUPHUTH CBOjE JOCIjelie HoBYaHe oOBese. bpoj npujesora
3a MOKpETamhe MHCOJIBEHIM]CKOT TIOCTYIKa 3a moTpomade nosehao ce ox 1999. mo 2005. ¢
3.357 na 68.898. Hakon CA/l-a ¢ 12,7%, Ibemauka y melhyHapoaHum oOkBHpHMa HMa
HajBHUILY CTOITy Ipe3axyxeHoct ¢ 8,1%. Kopucrn ox ocnobalhama o npeocranix ayrosa y
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TPaHCIUIAHTHPAmke) MMa CBOjeé CHAXHO TMPABHO YTEMEJbEHE jep IpHUIIaaamMo
KOHTUHEHTAIHO] LIKOJIM TpaBa 3aCHOBaHOj, MPBOTHO, Ha PELICMIMjH PUMCKOT TIpaBa,
a KacHWje mheMaukor mpaBa. Mmak aHanmmsa HBeMadykor Mojea OTIycTa Jyrosa
MoKa3yje Kako HaBeJIeH! CycTaB ypehera MHCTUTyTa TOTPOIIaYKor cTe4aja Hamehe
Ty’KHHUIIMA BPIJIO JYTro pa3no0Jbe OTIUIATe Jyra, BUCOKE W HEMOBPATHE TPOIIKOBE
aIMUHUCTPHPAba JIOKATHE CaMOyNpaBe, a Hajuyelrhe ce mHMe He OcTBapyje
Hamupeme BjepoBHUKA. lllTOBHIIE, JAOKTpHHA TOBOPH O HEYCIjEIIHOCTH OBOT
MoJIeNTa, TIpeTodeHo y moctotke 1 1o 2%.*° Jlakie, BUIMMO Kako OIIOBOp Ha
NATAkE pjelllaBamba Mpe3aTy’KeHOCTH TOTpolIaya T€ MPOHAIAXKEHa ONTUMAIHOT
MojieNia TIOCTYNKa 3a ociobahame MOoTpoliaya off MPEOCTaliMX JyroBa, HHjE
jemHocTaBaH. Y CBakOM Ciy4dajy HEeMadkd 3aKoHOmaBal] omoryhmo je
YHU(POPMIpPaHy MOTYRHOCT 3a CBE MHCONBEHTHE ToTpornade. CBakH je Jy>KHHK 110
yTBphHBay MHCOIBEHTHOCTH OOBE3aH HANPABUTH NPEABUIJBUBY XPTBY H TO Ha
Ha4WH Jla KPO3 MIECTOrOIUIIELE pa3no0be JoOpOor BiIafama YCTYITH BjepOBHUIIAMA
3aIUBEHUBY MMOBHHY. Kanma je oTmycT ayroBa, Kao y HEMAukoM IIpaBy jacaH W
npenoapeheH, MyT 3a JOOMBAKE OTIIYCTa MOXKE OWTH CTaHIAPIU3MPaH C Majo
ozacrymnama. Ctora ce Mopajy HaMEeTHYTH Pa3yMHH CTaHAAPIIH, 8 FbeMadKo UCKYCTBO,
y3 CBEe HEJOCTaTKe, NpyXa NMpHMjep Kako ce TaKaB IPOLEC MOXKE pa3BUjaTH Y
€YPOTICKMM TOTPOIIAYKO CTEUajHUM cycTaBiMa. CIHjeJoM Tora, HeCyMIBHBO je J1a
HBEeMadKd MOJIEN TIpelicTaBiba Mojen npaBHdHOCTH. C TJIeAuITa J0CI/HEeTHOCTH,
HEMAUKH CyCTaB YHHH CE HajIIOIITEHHH U3 TIEPCIIEKTUBE MOTPOIAaYa U JIETHTHMHOT
n3BOpa coumjanHe enykarnuje. Mmak, peopme cy HyxHe Oymayhm na cy oOBe3aTHH
IUJIAHOBH OTIUIATE JIyra y3pOKOBAIM IMpOOJieMe TMOTPOIIayuMa KOju X HE MOTY
ucyHuTy. [Ipema ToMy, casamime CTame Npe3aayKeHOCTH HheMadKuX MoTpolaya
Ka0 M €KOHOMCKH HepaloHaTHA TIO3UTHBHO IPaBHA pjellerha, yKas3yje Ha Hy)KHOCT
npomjena. To ce 3a cajia MoKyIao, y3 OpojHe HeJJopedeHOCTH, ocTBapuTH Harprom

Hbemaukoj 10 cana je umano ek 1-2% mpesanykenux kyhaHncrasa. Ycmmjen cBe Belier Opoja
Tpe3aly’KeHnX 0co0a, CaBjeTHULIM 3a AyXKHHUKE U YPEIH 32 3allTUTY MOTPOoLIaya 3aXTHjeBaIn
Cy TpOMjeHE HWHCOJBEHIMJCKOT IIOCTYIIKAa 3a MOTPOIIa4e M TIOCTymKa ocnobahama o
NPEOCTaINX JyroBa Koje OM MHCOJIBEHTHUM IOTpOIIaYMMa OMOryhuiie jeJHOCTaBHUjU OTITYCT
JIyTOBa. Y CPEAUINTY KPUTHKE j& YMFCHUIA KaKO j& HHCOJIBSHITH]CKU MOCTYIIAK 32 OTPOIIade
U TOCTymak ocjobahama O] TPEOCTAMX JyroBa, y CIy4ajeBUMa HEJOCTATHOCTH
MHCOJIBCHIIN]CKE Mace, a Koju IpeMa CaBe3HOM MUHHCTapCTBY IpaBocyha unHe Buiie ox 80%
CBHIX CITy4YajeBa, Pe3axTjeBaH T Ja HUMAJIO He JONPUHOCH HAMHPEHY BjEPOBHHKA, a IITO j&
U TPOKJIAMUPAHW IWJb HWHCOJBEHIHMjCKOr TocTymka. Tako: Schuldenreport 2006, y:
Schriftenreihe der Verbraucherzentrale des Bundesverbandes zur Verbraucherpolitik, Band 7,
2006, BWV Berliner Wissenschafts-Verlag, y: Schriftenreihe der Verbraucherzentrale des
Bundesverbandes zur Verbraucherpolitik, Band 7, BWV Berliner Wissenschafts-Verlag,
Berlin, ctp. 13. et seq.

233 Heraspamje: Backert, W., Gechner, G., Maischatz, K., Brock, D., Consumer Bankruptcy in
Germany, y: Niemi-Kiesilainen, J., Ramsay, 1., Whitford, W. C. (eds), Consumer Credit, Debt
and Bankruptcy, Comparative and International Perspectives, Hart Pub, Oxford and Portland,
Oregon, 2009, ctp. 285.
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3akoHa 0 ocnobahamy om mayroBa ocoba Oe3 MKakBHX CpEICTaBa M O HM3MjeHaMa
VHCOJIBEHIIM]CKOT TIOCTyNKa 3a moTpomnaue” (mweM. Entwurf eines Gesetzes zur
Entschuldung ~ vollig  mittelloser ~ Personen — und — zur  Anderung  des
Verbraucherinsolvenzverfahrens).

4. 3ak/by4yHa pa3MaTpatba

HecmocobHoct 3a mmahame, 6e3 003upa Ha y3pOK, CTapa je KOIMKO H JBYICKO
npymTBo. HamasmMo je y HajctapujuM 3ajemHnIiaMa, Y aHTHIKOM JI00Y, ¥ CPEEheM
BHjeKy, Ha kpajy 20. crospeha kao 1 Ha moyeTky 21. ctosbeha. OHo miTo ce Mujema
JECT IbCH calipkaj U AehHHUII]a.

WuconBeHTHOCT je yecto Omna cxBaheHa Kao 3JI0YMH, YMME CY BjepPOBHUIIN
HnMaJii BJIaCT HaaA HMMOBHHOM H OCO6OM AY)KHHUKA. 4 K3 MCPCHCKTUBE MMO3UTUBHOI
rpahaHckor mpaBa IojaM ,,0CO0HAa OJTOBOPHOCT OJHOCH CE€ Ha OJTrOBOPHOCT
ymoBrHOM.* MINak, THjeKOM MOBH]ECTH, TIOM THM Ce IIOjMOM MUCIHIIO Ha (H3HUKY
oco0y Iy’»KHHKa KOjH HHje Morao 1o mocnujehy m3muputy gocmjerny oOBesy Te je
ryOHO IpaBHY CIIOCOOHOCT U ITOCTA0 po0, CTBap (JiaT. res - CTBap).

3aKOHONIABCTBA ~ EYpPOIICKUX JpXkaBa crojbehmma cy omcrajana  0e3
MHCOJIBEHIIM]CKOT cycTaBa. Hamme, qyro BpeMeHa Ty)KHHIWM Cy OHMIIM TOJIBPTHYTH
ctporoM TpeTMany. [Ipema ¢pu3nukoj ocodn HecrocoOHO] 3a Tiahame OHOCHIIO Ce
CYKJIaJIHO HOpMama OOHYajHOT MpaBa.

V HajcTapujeM pEMCKOM U TepMaHCKOM 3aKOHOIABCTBY, OBpXa HaJl (DH3UUKOM
0co00M KOpHIIITEHA je Kao MOryhHOCT, OBJAINTEke, BjepOBHUKA Jia T0OWje OBJIACT
HaJl IMOBHHOM M 0COOOM JTy»KHHKa. Y OBO]j €Tl HHCOJIBEHTHOCT j€ UMaJia IICHAITHA
KapakxTep, 300r vera cy (usmiake ocode Koje HHCy 1o nocriujehy Moriie UCITyHUTH
cBoje o0OBese Owmie cxBahaHe kao kpamwpuBi. OBO je TOCIhEHIIA PUMCKOTA
cxBahama ako je HETKO WHCOJBEHTAaH OHJA je mpeBapaHt (nar. fallitus ergo
fraudator).

Crpeneha je erama IOCTYITHO OJyCTajarhe O CTPOTHX W HEKOHBEHIIMOHATHUX
TpeTMaHa Jy)XKHUKa. POICTBO je OWIO 3aMHjEHEHO HAA30pOM, a IIOHErdje U
JY’KHUYKAM 3aTBOpoM. OHO je CTBOPEHO Kako OW ce TIPHCHITUIIO JTY’)KHHKE, KOJHU CY d
npuopu cxpaheHn Kao JIOTIOBH, 1a OTKPH]y TIOJATKE O €BEHTyalIHOj MMOBHHH. [laHac
ce JY)KHMK MOXXE HAaMUPHTH jEAMHO W3 JY’KHUKOBE MMOBWHE, a HEMa HHKaKBE
OBJIACTH Hajl 0coOOM aykHHKA. [IpenackoM o1 0COOHMX Ha MMOBHHCKE CaHKIIWjE
rpaljaHCKo je IPaBo Ha CBOj HAYMH U3PA3KIIO CIIO6OY (u3HUKe 0cobe. ™

234 Benpum, M., Knapuh, I1., I pahancko npaso, 3arpeo, 2008, ctp. 93.

3 300 je MHayrypupao y HAII PABHH TOPEAK, T3B. OOJEKTHBHH KOHIIENT HEMMOBHHCKE
ITeTe, NpemMa KojeM HEMMOBHHCKY LITETY IPEJICTaBiba MoBpe/ia paBa 0COOHOCTH, a He, Kao
mro je Omwio 1o 2005., ¢pu3Huke ¥ NCUXUUKe 00U Te CTpax Kao CBOJEBPCHE MCHXOJIOLIKE
eMaHaije moBpene mpasa ocoOHoctH. [lerassHuje: bapetuh, M., Ilojam u gyuxyuje
HeUMOBUHCKe uimeme npema Ho6oMm 3axoHy o o0sesnum oonocuma, 300pHuK IIpaBHOr
¢akynrera Ceyummiiira y 3arpe0y, Boi. 56, 2006, [Toceonu 6poj, ctp. 462. et seq.
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IpaBHa Teopuja ce cnaxke OKO YHMEHEHUIE J[a Cy 3a4elll MOIEPHOI CTEHajHOT
3aKOHOJIABCTBA M3paciy W3 TProBadkux rpagoBa cjeepHe Urammje 13. u 14.
crommeha (Pupenre, [Tuse, [enose, Benermje urn.).”*® Bpurancka mapiameHTapHa
KommcHja je jomr 1834. u3pamina u3sjernhe y KojeM HaBOAM /1A je Ty>KHIUIKH 3aTBOP
TI0CTOja0 Y CBAKOj €ypOIICKOj ApkasH, ocuM y ITopryrany.”’

Tujexkom 18. u 19. crospeha TjellecHO KaKkbaBakbe M 3aTBapambe JTyXKHUKA
HecTaje, a AYKHULM Cy CBE Mame MOABPIHYTH CTUrMaruzaiuju. [Ipumjepwire,
JTY’)KHHYKH 3aTBOp yKuzaa ce y Aycrpuju 1866; @paniryckoj 1866; Enrneckoj 1869;
Benruju 1871; Hbemaukoj 1871; Upckoj 1872; [danckoj 1872; Hopeemkoj 1874;
HIeunapckoj 1874; Utamuju 1877; LlBenckoj 1877; Ilkorckoj 1877; Huzozemckoj
1893. 1 I'pukoj 1900.** 1 03HauaBa ynasak y 3aBplIHy €Ty M HACTAHAK MOJIEPHOT
CTeYajHOT 3aKOHOIABCTBA. >

o nonourie 19. crosbeha BehuHa eyporickux 3eMaiba JOHHjENA je MOceOHE
CTeuajHe 3aKOHE WM Cy HMHCTHTYT CTedaja peryimpaie y OKBHPY TProBadKUX
3akonmKa.”*’ Tako ce HHCOIBEHTHOCT CBE BHIIIE BHJIM KA0 €KOHOMCKA HEYCITjeIIHOCT,
a He JICJIMKT, YMME j& HEYCIjeIIHUM TOTy3eTHUIIMMA oMoryheHo sakiie Bpahame Ha
TPIKHILITE.

Haxon mrro je myro pa3no0ibe TOBHjECTH MOTPOIIAYKOr CTedaja OOMIBEKEHO
orpaHuyeHoIy cTeuajHe HOpMe, HepHjeTKo cxBalieHe Kpo3 Ka3HEHY OATOBOPHOCT,
3aKOHOJIABIIM JIMJBEM CBHjeTa TOYMIbY cxBahaTH W Jalbiby HYXKHOCT pedopme
CTEYQjHOT TMOCTYNKAa. Tako THWTame WMIUIEMEeHTalje W ypehema wuHCTUTYTA
MOTPOIIAYKOr CTeyaja Kao MOJBPCTE CTeyaja, Kao YOCTAIOM M MO3UTHBHO ypeheme
cTevaja y I[jelIMHH, TPECTaBba JEIHO O HAjaKTyaTHUjHX MHTamka KOoje je IpeaMeT
MHTepeca INpaBHE Teopuje M cyiacke mpakce. OBa je MaTepHja TpeaMeT IeTajbHe
aHaJIM3e He caMo y 3eMJbama (II0CT)TpaH3uImje, Beh n y 3eMibama ¢ TpaauIoHaITHO
Pa3BHjEHUM TP KUIITHAM T'OCTIO/IAPCTBOM.

IroBue, riaobanHO aHanM3upajyhu 3aKOHOAABCTBA BUAMMO Ja OHA YOp3aHO
oz 1984. mpuxsahajy HHCTUTYT NOTpOIIavKor credyaja. Crora ce HaMETHYJIO [TUTAkE
MOCTOjU JIM TPEHI THAje C€ 3aKOHOMABCTBA, WIACHTUGHIMPajyhn WIeHTHYHE
npobisieMe, NpuOIwKapajy y HopMmaTuBHOM ypehewy. Enrieckoj je xao y3op
nocnyxno CAJl npu JoHomewmy 3akoHa O Tnoay3eTHUIITBY u3  2002.

36 Neramumje: Sgard, J, On Market Discipline: Bankruptcy, Debt Discharge, and

Renegotiation in England and France (17"-19" century). JlocTymHO Ha MpEXHEM
crpanuiama: http://www.isnie.org/assets/files/papers2007 /sgard.pdf (17.05.2014.), ctp. 8. et
seq.; Martino, P. D., nas. oeno, ctp. 9; Sgard, J., The Liberalisation of Bankruptcy Law in
Europe, 1808.-1914, rad predstavljen na konferenciji CEPR ‘Past, Present, and Policy’ panel
on 'International Financial Integration’, Vienna, 2005, ctp. 10.

237 Gratzer, K., nae. unanax, ctp. 17.

238 Sgard, J., The invention of Modern Bankruptcy Law in Europe..., ctp. 33.

239 Heraspauje: ucmo, ctp. 35; Berglof, E., Rosenthal, H.,Thadden, E. L. von, The Formation
of Legal Institutions for Bankruptcy: A Comparative Study of the Legislative History, 2001,
crp. 1-38.

240 Gratzer, K., nae. unanax, ctp. 50.
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WnconBennyjcka 3akoHonaBcTBa Kanane, Aycrpamje, Xonr Konra, HoBor 3emanna,
Tajeana, Pycuje, Illkorcke m Huszoszemcke WMajy TpHCTyNie CIIMYHE OHMMA Yy
Enrmeckoj. HMcto Tako, CKaHAMHABCKO MCKYCTBO IIOKasyje Ja je JaHCKO
3aKOHO/IABCTBO TOTPOIIAYKor credaja u3 1984. mocmyxwuno kao y3op 3a DunCKy,
Hopgemky n [IBencky y u3pamy BUXOBUX 3aKkoHA paHux 90-ux roamHa. Xacan Xo
(jamancku CTeyajHM 3aKOH) UMAo je y30p Y HBeMauKOM CTeUYajHOM 3aKkoHy u3 1877,
Ma TpemMaa cy MHOre ofpeade HOBENMpaHe, TeMeJbHa CTPYKTypa je ocTaia UCTa.
Hajeeha pazmuka ountyje ce y CA/l-y y rmaBu 7. CTe4ajHOT 3aKOHHMKA Y CKIAIy C
KOjOM Jy>KHUK MOXKE JOOMTH Op3H, Oe3yBjeTHH OTITYCT CBOjUX AyroBa O3 HameTama
JlyrOpOYHHMX TIIAHOBA OTIUIATE TyTa, T1a YaK i HaKoH pepopme 2005.>*

[lpukazann cycraBu Ccy MOAEpHHjU jep oMoryhyjy Aa morpomiad, (pr3rudka
ocoba mpornacu crevaj. Y Ty TPYIy CHaiajy W 3eMJbE JAeKOT FCTOKa U Asmje,
npumjepunie Uunuja, [Nakucran, Janan, Cunramnyp, OWmniHy, 1 HA3 appHIKUX
3emaba Kao Jyxkua Adprka, Kennja u Yranma. **

VY ckymuHy 3eMajka KOjeé HeMajy HHCTUTYT MOTPOIIAavKOT CTedaja W j€ WCTH
jom y 3auenuMa cnanajy: AnOanwja, Mrtammja, Byrapcka, Ykpajuna, Malhapcka,
Typcka, Caymmjcka Apabuja, bpasmn, Mekcuko, AprentuHa, bonmmsuja, En
CanBagop, Xornypac, [Tanama, Berenyena, Penry6mixa Cpricka, Cp6uja,”* Bocha n
Xepuerosuna.”** Bpoj je 0BHX 3eMasba PEIATMBHO BEJHK, Al CE UIAK M3 TOMMHE Y
roauHy cMamyje. [IpaBHa Teopuja cMmarpa Jia 3a HEKOJIMKO JieceTsbeha Buie Hehe
OWTH TIpeJICTaBHUKA OBE CKYIMHE, jep yBOheme MOTPOIIayKor cTedaja MpesicTaBiba
riobanman  tpern’ OBy Tpymammjy Tpebamo OM CMATpaTH TPAH3MIM|CKOM
KaTeropujoM, ¢ TSHICHIIN]OM PeleTIIFje OTPOIIAYKOr CTeuaja Kajia ce 3a TO CTCKHY
oIroBapajyhy TOMUTHUYKY, APYIITBEHN M €KOHOMCKH yBjeTH. Wtammja uMa Hajyxy
KOHLEIIH]Y, jep IO BEHUM 3aKOHCKUM pjellIelbuMa HATH CBU TPrOBLH TI0jSIMHI
HeMajy TacMBHY cTedajHy criocoGHocr.”*® PenyGmmka Cpricka ¥Ma Hajimpy
KOHIICNIT jep Yy TProBIC MOjeIMHIIC YKJbydyje M OpTaKe OpPTAYKOr IpPYIITBA TE

! By Ramsay, 1., Comparative Consumer Bankruptcy, University of Illinois Law Review,

vol. 1, 2007, Op. 1, ctp. 242. et seq; id., Models of Consumer Bankruptcy: Implications for
Policy and Research, Journal of Consumer Policy, vol. 20, 1997, 6p. 1, ctp. 270. et seq. Te
Ziegel, 1., Facts on the Ground and Reconciliation of Divergent Consumer Insolvency
Philosophies, Theoretical Inquiries in Law, vol. 7, 2006, 6p. 2, ctp. 3 u 33.

2 Nerasprmje: Panosuh, B., Cmeuaj nao umosurom npedysemnuxa..., ctp. 130.

** HMaxo je y 3akony o creuajy Pery6mixe Cpbuje 3 2004. (Cr. riackuk PC, 6p. 84/04. u
85/05) 6uo mnpexBul)eH MHCTHTYT CTedaja HaJ MMOBHMHOM IIOy3€THHKA, 3aKOHOZABAIl je
JIOHOTIIEFeM HOBOT 3akoHa o ctedajy u3 2009. (Ci. rmacHuk PC, 6p. 104/09, 99/11 - ap. 3akoH
u 71/12 - ognmyxa YC) xaTteropujy credaja HaJ IMOBHHOM ITOJy3€THHKA H3Y3€0 M3 3aKOHCKE
perynaruse.

244 Panosuh, B., Cmeuaj nao umosunom npedyzemnuxa..., ctp. 130. u 131.

5 Hemo, crp. 123. Efrat, R., nas. uianax, ctp. 81-110.

246 Disegno di legge. JlocTymHO Ha MpeXHHMM CTpaHuiama: http:/www.senato.it/leg/16/
BGT/Schede/Ddliter/testi/ 29935 _testi.htm (14.09.2014.).
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KOMILIEMeHTape KoMasauTHor apymTsa.”!’ C npyre cTpare, 3akoHOmaBHa ypehema
Peryonmuke Yemke, Ermmra m Ywiea momymTajy HOTpoIIAuMMa TIOJHOIICH:-E
npujeqyiora 3a MOKpeTame MOCTYINKa CTevaja, ali UM oHemoryhaBajy noOHBame
OTITyCTa JIyTOBA Y TOM TOCTYTIKY. "

MehyTtuMm, HEOBHCHO O pa3BoOjy HiEje HEONHOepasHe EeKOHOMCKE MUCIH
MOKEMO 3aKJbYUHUTH JIa CE PeJIATHBHO KaCHO yBUIjesa nmotpeda yBohema creuaja Hajl
HMMOBHMHOM CBHX (hu3m4kuX ocoda. OcoOHMTO ako ce y3Me y 003up YMEbCHHUIA Jia j&
TIOTPOIIIAYKH CTEYaj y €yPOIICKOM IPaBHOM KPYTY MPBOTHO yBezAeH y JlaHckoj (maHc.
Geeldssaneringslov), 9. ceubOma 1984. (ctymuo Ha cHary 1. cpmma 1984), xana je
CreuajuoM 3akony (nanc. Konkurslov) nonan 4. mmo.**

Iocsbenma 3eMiba y €ypOIICKOM TPAaBHOM KpPYyTy KoOja je yBena MOTPOIIAuKH
creuaj je Ipuka.”

IpobneM Koju TpOM3Ia3u M3 HABEICHOr je Ma Opoj MojeauHala KOjU Tpake
3aIITHTY MHCTUTYTOM TTOTPOIIAYKOT CTeYaja HEMPECTAaHO PacTe YCIHjel HeraTUBHHX
eKOHOMCKUX KpeTama Ha CBJETCKOM TPXKMINTY. TakaB HeratwBaH TPEHI pacTa
yKazyje Ha Hy>KHOCT peopMe TIOTPOIIAYKOr CTeYajHOr mocTynka. Ctora, HEOBHUCHO
IITO Cy eypOIICKe 3eMJbe yBele pasHe MOJelNe OTIyCTa AyroBa 3a MOoTpomade,” a
CAJl je pedopMOM MOTpOLIAYKOr CTeuyajHOr 3akoHoxascTBa 2005. mjenoMuvHO

74y, 5, cr. 1. peu. 2. 3akoHa o credajioM moctyrky (Ci. rmacemk PC, Gp. 26/10. —
TPOYHIITREHA TEKCT).

8 Terasrmje: Panosuh, B., Cmeuaj nao umosurom npedysemmnua..., ctp. 123-137.

¥ Bumu: Kilborn, J. 1., Twenty-Five Years of Consumer Bankruptcy in Continental Europe:
Internalizing Negative Externalities and Humanizing Justice in Denmark, International
Insolvency Review, vol. 18,2009, 6p. 1, c1p. 155.

29 3akon 6p. 3816/2010, morecen 27. cpmma 2010. Ompende o TOCTH3AMY H3BAHCYICKOT
criopazyMa O peryiHpamy Jyra CTymmie cy Ha cHary 1. pyjHa 2010., 10K je mpyru, cyacKu
MOJIeIT pjelllaBama TOTPOIIAYKIX CIIOpoBa CTYNHO Ha cHary 1. cujeuma 2011. [leraspHuje
Perakis, E., The New Greek Bankruptcy Code: How close to the InsO? Festschrift fiir Klaus J.
Hopt zum 70. Geburtstag am 24. August 2010 Unternehmen, (De Gruyter), Berlin, New York,
2010, ctp. 3251-3271.

»! Kilborn, J. J., Twenty-Five Years of Consumer Bankruptcy... c1p. 155. et seq., Id, The
Innovative German Approach to Consumer Debt Relief: Revolutionary Changes in German
Law, and Surprising Lessons for the U.S., Northwestern Journal of International Law and
Businiess, vol. 24, 2004, 6p. 1, ctp. 257; id., La Responsabilisation de I’Economie.. ., ctp. 628.
et seq.; Id., Out with the New, In with the Old: As Sweden Aggressively Streamlines Its
Consumer Bankruptcy System, Have U.S. Reformers Fallen Off the Learning Curve?,
American Bankruptcy Law Journal, vol. 80, 2007, 6p. 1, ctp. 435. et seq; id., Continuity,
Change and Innovation in Emerging Consumer Bankruptcy Systems: Belgium and
Luxembourg, American Bankruptcy Institute Law Review, vol. 14, 2006, 6p. 1, ctp. 69. et
seq.; 1d., Two Decades, Three Key Questions, and Evolving Answers in European Consumer
Insolvency Law: Responsibility, Discretion, and Sacrifice, u: Niemi-Kiesilainen, J., Ramsay, L.,
Whitford, W. C. (eds.), Consumer Credit, Debt and Bankruptcy, Comparative and
International Perspectives, Hart Publishing, Oxford and Portland, Oregon, 2009, ctp. 307.
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TOOIITPHO CBOjy MOEpanHy cTeuajHy (GuI030hHjy,”> OTIMYCT M Jabe TEIIKO
06HBajy, IPUMjepHUIIe MM 1 IIKOIOBAHH, > HE3AIlOCICHH, ali i 0cobe crabujer
MMOBHHCKOT CTarha Koje ra Tpe0ajy HajBHIIIE.

Ocpphyhwu ce Ha neximje u3 OymKe XpBaTCKe TIOBHUjeCTH 1 FhHXOBY KOpENaIHjy
¢ Hamprom 3akona o creuajy norporada 6uTHO je uctakayTH cibeaehe: 1) y C3 Beh
MOCTOjU MHCTUTYT ocjiobahama o mpeoctaaux 0o0Be3a Jy)KHUKA IMojenuHia (Wi
282-299. C3); 2) motpomayy he ce y koHaYHHUIM OMOTYhHTH J]a ce, HAKOH MpoTeKa
paznobsea TpoBjepe JTOO0por TMOoHAIIamka, OCI000AM O TPEeoCTaInX 00Be3a IMpeMa
BjepoBHUIIMMA; 3) OH ce ociiobaha cBojux 00Be3a ¥ IpeMa CyIyKHHUIMMA, jaMIiMa U
pErpecHrM OBJAIITCHUIIMMA jETHAKO Ka0 W ITpeMa CTeYajHUM BjepoBHUIMMA; 4)
crpjedaBartbe  Moryhe 3moynoTpebe TmpaBa TOTpoliada HHje Y  IIHjeIOCTH
eJIMMHHUPAHO; 5) Harpazia 3a paa ¥ HaKHa/a TPOIIKOBA MOBjEPEHUKY HICY JIOBOJHHO
CTUMYJIATUBHH €JIEMEHT T¢ 6) MOJIEI je Y OJJHOCY Ha CyBpEMEHE TPEHIIOBE Y CBUjETY
WIaK KOH3EPBATHBAH jep TPETNocTaBiha Behr Opoj TMOTPEOHMX IMPETIOCTABKH 32
OTBapame CTevaja. 3aKJby4yHO, jacHa opujeHTanmja Ha Beh mocrtojehem cyctaBy c
HCKYCTBOM Y TPaKCH je CMHCJIeHa, 300r Tora IITO TaKBa CHUTyalja omoryhasa
KOPHIITEHE CTpaHe CyJCKe Mpakce M CTPpyYHE JIMTeparype Kao MOMONHOT CpeicTBa y
pjelaBamy mpobieMa KOoju ce jaBibajy y IpuMjeHr 3akoHa. MelyTiM, mpobiemu u
HCKYCTBAa HEMAuyKOr MoOJIeNia OTIyCTa Jyroa TpeOau Cy O030WbHHje OWUTH
aJIPECUpaHy IITO OU Pe3ysITHpaIO YMEESHUIIOM JIa Cy ofpeljeHa pjelerba Koja ou ce
MOTJIa TOKa3aTH MPUKIIATHIM ,,00/Ka PjellierbiMa 13 JIETHCIIATHBE aHTTI0AMEPUYKOT
NPaBHOT Kpyra, Ta Ce IMpH JOHOLICHY IOTPOIIAYKO CTEYajHe peryiatnBe Tpeda
n3abpaTH OHA Koja ce Haj0oJbe yKianajy y nocrojehu konment C3-a.

2 Byumu: Porter, K., Thorne, D., The Failure of Bankruptcy’s Fresh start, Columbia Law
Review, vol. 92, 2006, 6p. 1, ctp. 93.

253 Tlocspepia PUBATH3ALM]E H KOMEPLUMjaIH3aliije BICOKOT 0OPa30Bamkha CMAMHBAE j¢
jaBHHX ¥ ToBehaBare MPUBATHHX ylarama y oOpa3oBame. Y NMpHBaTHA yllaramka ypadyHaTa
Cy TIpuBaTHA CpeAcTBa oOWTesbH, BehrHa CTHIICH M)A, ali U CPeICTBa Koja Cy MpHbOaBJbeHA
Kpo3 MOJIeN CTYAEHTCKHMX KpeauTta. Teopwja cMartpa Ja ce TOJHWTHKOM TpHUBATHU3AlHje U
KOMEpIMjaITH3aIfje BUCOKOOOPA30BHOT CYCTaBa, OTE)KaBa MPUCTYI BHUCOKOM OO0pa30oBamby
CTyIIEHTHMa CIIa0Hjer COIMjaTHO - €KOHOMCKOI CTaTyca, IITO MMa 3a TOCIhEIUIly Jia Ce
noBehaBa TOTPaKE-a 32 CTYACHTCKUM KpEAUTHMA KOjeé HAKOH IMIUIOME TpeOa OTIUIATHTH.
Crora, npumjepulie y aMepHiKo] jyIMKaTypy W TPAaBHO] JOKTPUHH CE€ IOCTABUJIO ITHTARSE
Tpebajy JM ce TPOLIKOBH ILKOJapHUHa TPETUPATH Kao TpakOuHe Kojux he ce motpomau mMohn
0CII00OIUTH Y TIOCTYIIKY OTITyCTa Jyra Yy ClIy4ajy HeMOT'YhHOCTH 3aIolubaBaba 110 3aBpIIETKY
mkosoBamsa. Jleraseauje: Schwartz, S., The Dark Side of Student Loans: Debt burden, Default
and Bankruptcy, Osgoode Hall Law Journal, vol. 37, 1999, 6p. 1&2, ctp. 308-337.
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A BRIEF HISTORY OF CONSUMER BANKRUPTCY
or another unlearned lesson of history

Summary

Until twenty years ago the academic literature on the analysis of consumer
bankruptcy institute did not exist. Most countries did not have a system of consumer
bankruptcy and therefore no legal theorists and practitioners who would be
recognized as an expert in the area of consumer bankruptcy and / or other remedies
for the problem of consumer over-indebtedness. Since then, however, there has been
a rapid growth in consumer credit, a rise of over-indebtedness of consumers, and
consequently (and inevitably) increase in consumer bankruptcy. From east to west,
these are, for example, Telfer in New Zealand, Zhang for China and Vietnam, Booth
for Korea and Hong Kong, Mason and Dun for Australia, Efrat for Israel, Reifner
and Garasi¢ for Germany, Bartulovic and Bodul for Croatia, Radovic and Jovanovic-
Zattila for Serbia, Hiils, Jungmann and Niemeijer for the Netherlands, Ramsay for
United Kingdom, and Manuel and Frade for Portugal, Lopes for Brazil, Jacoby,
Braucher, Sullivan, Warren and Westbrook for the United States. The vast majority of
papers analyzes the institute through the political circumstances in the country, with
an emphasis on legislative regulation and its results in solving problem of consumer
insolvency. So, we can recognize consumer bankruptcy, as well as other legal
responses to the problem of consumer over-indebtedness, as ‘fertile” area for
comparative legal research. Moreover, the problems associated with over-
indebtedness may vary from country to country because the problem depends, in part,
of the models of social benefits, types of remedies available to the creditors for unpaid
claims, et seq. On the one hand, there is the possibility of insight into what creates the
difference between legal rules and institutes in different legal systems. Since the
reform of consumer bankruptcy occurs, or is discussed in almost all jurisdictions,
there are a significant number of studies with different legal approaches in different
countries. On the other hand, there is also an opportunity to explore what the authors
are interested in, and that is the historical development of the institute of consumer
bankruptcy, because the thesis states that we should analyze how systems have
emerged in the West, much more then we analyze how they are today in the West.
Ultimately historically legal analysis of the institute of consumer bankruptcy
contributes to the debate on the revision of Croatian bankruptcy legislation and the
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need for implementation of adequate solutions regarding the institute of consumer
bankruptcy in positive Croatian law, all in accordance with the requirement to
respect the dignity of consumers.

Key words: Antiquity, Middle Ages, Modern Age, Consumer bankruptcy.
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