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Zp XKervko baprysioBuh, BaHpEAHM ripogecop
Zp Jlopuc benaHmnh, BulLm acucTeHT
llpasHor gakynrera CBeyynmita y Pujeun

YK: 347.233-054.6(497.5)

CTPAHAL - CTJELUATEJb HEKPETHUHA Y NOBUIJECTU N Y
NMO3UTUBHOM INPABY XPBATCKE KAO MNMPETNOCTABKA
MPYXXAHA YCJIVTA

Pesnme

Oepanuyera cmjeyarsa HEKPEeMHUHA CIMPAHYUMA NO3HAMA CY 00 HAJCMAPUjUxX
gpemena. Ozpanuyersa nocmaesmna eénacm (gradap, geyoaray) kako 6u cnpujewunu
cnadpere 20cno0apcKoe memensa Ceojux nocjeoa, a mume u enacmu. JlokanHo
CMAHOBHUWIMBO U 1bUx0oee onhune makohep Hanaze unmepec wimumehu ceoje
ekoHomcKke — mememe. Pazmwkyjy ce ocpamuuera cmjeyarva  obpaheroe
NOBLONPUBPEOHO2 3eMBUUIMA KAO U NAWIbaKa me wiyma. Lipkea u renu npunaonuyu
¢y makohep ospanuuenu kao cmjeyamervi, d jeOuro nosiawimenu ciojesu (niemuhi)
nonez0je umajy npusunezuje ciobo0Ho2 cmjeyarsd.

YV Penyonuyu Xpeamckoj cmeapronpasru cmamyc cmpanaya ypelen je onhum
U nOCeOHUM CMBAPHONPABHUM — PEXCUMOM me  MelyHapOOHUM — Y2080puMd.
Tlocebnocm muxogoz nonodicaja oeneda ce y cmjeyarby npasa GIACHUWIMEA HA
Hekpemuunama. Cmpanyu mopajy y0060/6Uumu noceOHUM npemnocmagkama Koje
oguce 0 npasnom memeny cmjeyara (3a Hacwehusarbe ce 3axmjesa nocmojarve
y3ajavnocmu, a 3a ocmane npasHe memesme Y3 Y3ajaMHOCH 3axmjeéa ce U
cyanachocm munucmpa npasocyha). Ha nekum nexpemuunama moeyhnocm oa
CMpanyu CmeKHy Npago GIACHUWMEA je NOMNYHO UCKbYdeHa (HekpemHuHne Ha
UCK/LYUeHOM NOOPYHJy, NO/LONPUSPEOHO 3eM/bUume, Wyme U WyMCKO 3eM/abuime,
sawmuhenu oujenosu npupooe). Jpoicasmanu u npasie ocobe us Eyponcke ynuje
cmjeyy HekpemuuHe Kao u Oomahu Oporcasmanu 6e3 UCHYFerbd  O000amHUX
npemnocmaeku. M 3a mwux nocmoju nemoeyhnocm cmjeyarba HeKpemHuHa y
sawmuhenum oujenosuma npupoode me Ha NOLONPUBPEOHOM 3EMBUUIMY, HO Y 080M
nOMoreM Cyuajy je HemocyhHoCm cmjeyarsa 8peMeHcKU 0SpaHudeHa Ha Hajeuwe 1
200una 00 npucmynarea Penyonuxe Xpeamcke Eyponckoj ynuju. Odamae yjeono
npousnasu u jedan 00 yuwesa pada — 0a ce ykadce Ha nocmojeha pjewersa y PX
Koja 6u Mo2na nocayscumu y ypehusaroy cmeapHonpasHoe Cmamyca OpaHcasbana u
npasrux ocooa us EY 'y Penyonuyu Cpouju

Kuwyune pujeuu. cmpanyu, npaso eiacHuumed, HeKpemuune, nogujecm,
Eyponcka ynuja.
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1. OrpaHuyema cTjeuarba HEeKpeTHUHa CTpaHuMMa y
CtapoMm BMjexky

Crjername npasa BIACHHIITBA HA HEKPETHIHAMA CTpaHaI[a 3aHIMJBUBO j€ TIHTAFhe
KOje Ce MOXKe TIPaTHTH Yy Pa3IMuiThM TpaBHUM cycTaBuMma. HekperHuHe, ocoOuTo
3eMJBHINTA, CTOJheliMMa TIPENCTaBIbajy €KOHOMCKU TeMelb JApYITaBa W JpKaBa Ta
HHj€ Yy/IHO ITO CE€ TO MPaBO OIPaHNYABAIIO Ha JPKABIbAHE Tj. IOJIAHHKE BIIaIapa.

Paznuikyje ce asujaTcku (OpHjeHTaIHH, CJIABSHCKH) TUIT BIIACHHIIITBA HEKPETHUHA
y KOjeM TpaBO MpHIraja 3ajeHury (Y OpHjEHTATHHM JeCToTHjaMa KOJIEKTHB
npezcTaB/ba Biuanap /bapaon, kxammd/). OOWTEBM WMajy TNPaBO KOPHIITEEHA
KOJICKTHUBHE 3eMJbe. AHTHYKN (MEIMTEPAHCKH) THIT KapaKTepH3Kpa IMocTojarbe OrhinHa
y kojuma je unearHo S0% BracHUIIITBA 3eMJbe TIPHBATHO - OOWUTEIHCKO BIIACHUIITBO
(obpahena 3emspminta), a 50% KomekTHBHO - OMNKMHCKO (MAIBAI W IIIyME).
['epmaHCKy THIT BIACHUIIITBA MO3HAj€ IPUBATHO BIIACHUIITBO OOWTEIHH JIOK MALTHAIN
¥ IIyMe HHCY 3ajeqHudkd Beh mpumanajy Biuagapy. CBa TpW THIIA BIACHWINTBA
3a0pamyjy CTjelamhe HEeKPETHUHA CTPAHIIMMA KOjU HUCY WIAHOBH 3ajC/IHHIIC WA HE
MIPU3HAjy BJIACT Blaiapa.

V opujentamuum apxkasama (Erumnar, BaGuiioH, XeTHTCKa pykaBa) 3eMIBHIIITE je
BJIACHHMIIITBO 3aj€/IHHIIE Tj. ISCIIOTa KOjH je CuMOos3upa (HIp. papaoH Kao sKuBu O0r)
U JofjeJbyje UCTO. Y OBUM JIpXKaBaMa HE CIIOMHEbY C€ M3PHYMTO CTPaHIM Kao
crjeriatesbr. CTpaHar ako 100Wje 3eMIBMINTE TIOCTaje TOMAHWK BIaIapa, wWiaH
KOJIKTHBA 1 TpecTaje Omrty crpanan.’ Kox XeGpeja sajermmiyy cnmbommsipa Bor.
[neme aujenu 3eMsbUILTE OOUTEIFUMA KA0 OAIITHHY, a MAlIHAl| Cy Y KOJIEKTHBHOM
BiacHuIITBy. OOUTEIbM MMajy TPaBO KOPHIITEH:A, TUIONOYKHUBAKA U OMPAHHUYCHOT
pacriosiarama 10 T3B. jyowtapre romuHe (cBaka 49) kama ce 3emsba Bpaha 0OWTEIBH
WM €BCHTYAJTHO M3HOBA JIMjeNii u3Mel)y HOBE reHepalje IWieMeHa, He M CTpaHaria.
[MocToju MHIMBUTYATHO BIIACHHILITBO TPAJICKUX Kyha M OKPETHHHA.

V 3anaganm apkaBama Crapor Bujeka, Hip. Crapru 1o IV. cr. p.H.e. JoMuHmpa
KONEKTUBHO BiacHMIITBO. llapriene ce majy Cmapranimma Ha HeoTyhuBo u
HEHACJhEIMBO KopuilTehe. OTyhHBame je KacHUje I03BOJBEHO, AT je HeuacHo. TakaB
xunomejon (porao) ryou moMTryKa mpasa. PodoBu (xeromu) odpal)yjy 3emiby U He
MOTY MMAaTH BIIACHHINTBO Kao HU crpaHun.' Y AteHnm 4 joHCKA IUieMEHa MMajy

! Baprynosuh, XK., Onfia nosujecm npasa u dpxcase (ckpunra), Pujexa 2008,ctp. 7-8;
Buau 1 Mapretuh, J1., Onha nogjecm npasa u opocase, Pujexa, 1998 ctp. 11-13.

2 Baptynosuh, XK., HeB. nemno, ctp. 12-24;IlaBnosuh, M., Ilpasna ucmopuja ceema,
4 m3n. Kparyjesamn, 2005,ctp. 60-61.

JleBuTcku 3akoHUK, Bpahame Bnacuumtsa 25, 23 (ipema Mapreruh, JI., nas. deno,
ctp. 27): " 3emma ce ne cmuje npooamu nomnyro, jep npunada menu (mj. bozy), ook
cme 8U camo CMpanyy u 20cmu Koo mene”.

* baprynosuh, X., nas. dexo, ctp. 28-30;Bophesuh, M.P., Hcmopuja Opoicase u npasa,
1xw, 2.u3n, Hum, 1977 ctp. 76-77 lapkuh, C., Onwma ucmopuja opocase u npasa,
Beorpan, 1999,ctp. 66-67.
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HezjesbrBe 1 HeoTyhuBe xapjedoBe (kiapoc, Tpu. kotka). Jlo Comona, cpemure VI. CT.
TIp.H.€. TIPeBJIa/iaBa KOJEKTHBHO BJIACHUIITBO Mallkaka W Iryma. U3 xapjedosa ce
Pa3BIIIO TPUBATHO BJIACHMINTBO, M C OTpaHMYeE-UMa. [lomc Moxe ojry3eTd
MMOBHHY TpahaHuHy y3 Ka3Hy TyOWTKa 4acT (amumuja) 4MMe TOCTaje CTpaHall
(memex). Merterm, TpajHO HACTAFLEHH CTPAHIM, MOTY CTjellaTH HEKPETHHWHE IO
onpeheHe BpHjeMHOCTH jep Cy MO 3ajefHWIle, a He TOTIYHW CTpaHiy. Y Jnoba
eKOHOMCKe KpH3e 3a0parbyje Ce TIPOMET 3eMJBOM y CBPXY HCIUIATE JIyTra.’

2. OrpaHuyera crjeyarba HeKpeTHUHA CTpaHuuMa y
CpenmweM Bujeky

Ycnujen ayrapXWdHAX TPOM3BOJHMX CHCTEMa, HENOCTojaa POOHOHOBYAHE
TpUBpEIe TOKOM TIOBHjECTH, 1O TMOjaBe KANWTATUCTHYKOT HAYMHA IIPOM3BOIIHE
TMOCTOjas1a je OOUTEIhCKAa MIMOBHMHA KOja OTpaHMYaBa CTPAHIIC Y CTjelaby HeKPETHUHA.
To je ouesnna wmm ajenosuHa (bona hereditarif  koja ce He otyhyje, a kacHuje
pobaii MMajy TpemHOCT TpW KyIEbM MPUMJEHOM IpaBa OTKYNA WA TPBOKYIIA.
Crpanim cy, y3 Jpyra OrpaHMYera, WCKIBYYEHH OJl KyIibe HeKpeTHuHa. Hu
~credeBrHe” (bona acquisith moOvBeHe TApPOBHMIIOM Biagapa HUCY Ce CIIOOOIHO
oryhusane, jep Biamap Hamehe penocimjen HacihehrBama y oOHTEIHH, IITO Toraha
CTpaHIIE.

3amagau  Qeypanm3aM TEeMeJbM Ce Ha TepPMaHCKOM THITYy BJIACHUINTBA. Y
naTpuMoHHjaiTHOj dpaHauKo]j pykaBH BIaap UMa jaBHy BiaacT (6ar), mundium(eract
oIa 0OHMTEIbH) M BIACHUK je HeoOpaljeHe 3emibe. HakoH meroBe cMpTH JapikaBa ce
JIjelTi Kao MpHBAaTHA MMOBUHA M3Mel)y crHOBa. HheroBu MpaBHU aKTH BaKe camo 32
IEroBa JKMBOTA M KOJ (ppaHaukor Tura (eyaa JapoBarbe/yroBop MpecTaje BaKUTH
cmphy jemre of crpanaka. dpaHak, ceJbak-BOjHUK OpraHu3upaH y onhuse (Centena,
pagus, ga)oomBa 3eMJby Ha KOPHIITEIHE C TIPABOM J1a j€ OCTABU CHHY, a aKO Fhera
HeMma 3eMiba ce Bpaha orhinau. OOUTEIHCKO BIACHHUIITBO OTY)HBO je y HY»KIH MyTeM
precariaka/a Mau MocjeIHUK rperaje mocje MohHIjoj 0coOu, 0bpaljyjyhiu ra mame
Kao CTBAapHONPAaBHY, HACJEMHM 3aKyIHWK, OBHCAaH ceshak. M  mokopeHH,
pomaHmupany ['any nMajy BIaCHHIITBO 3eMJbE Kao MOJaHWIM Blajapa, a U0 HHX
Be3aH je y3 3emiby (mosycnobomnu liti ). CtpaHim Hemajy mpaBo Ha 3eMJbY, OCHM aKo
HUcy momaHuIM. CpemmpoBjeKOBHO TMIPaBO 3a PasMKy OJf PUMCKOT, CBaKy
CTBapHOIIPaBHY OBJIACT Hajl HEKpeTHHHaMa cxBaha Kao rmoceOHy BPCTY BJIACHMILITBA.
Ha wctoj HeKkpeTHHHY MOCTOjU BHILIE BJIACHHUKA C PA3TMYUTHM OBJIACTUMA: BJIaJap UMa
dominium eminen@pxoBHO BIACHHUIIITBO, JaHAC CyBepeHuTeT), heymarar dominium
directum (u3paBHO BracHMINTBO), a cesbak-kmer dominium utile (wacibeman,
CTBapHOIPABHY 3aKYII), I HUTKO OJ1 bUX Huje crpaHail. KpasseBu Kapiio Mapren u
[Murman y VI cT. korductmpajy 3emibe Llpksu gorupajyh je deynammma. Lpkea je
obemrrehena yBohemeM “npkBeHe” jecetMHe, a 3emibe je (opMamHO Jama

5 Baptynoruh, XK., nas. deno, ctp. 30-36;B. u Apamosuh, C., Cranumuposuh, B.,
Ynopeona npasna mpaouyuja, 2.w3n, beorpan, 2007 ctp. 108, 114-115.
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deynammma (precaria verbo reg)® BucKymM HECY CaMO TOJAHMIE Tiare —
»CTpaHmy", Beh u Bamapa.

Jlanrobapyicko TpaBo AWO je repmancke tpamuimje. Edictus Rotharinz 643.
CaJIpKH CTape TepMaHCKe MHCTUTYTE, aii 3a kKpaska Liutpranda (713 - 735)puxsaha
ce puMcKo cxBahare J1a je BIAaCHUIITBO Kao MpaBo Ha CTBAapH HaJpeheHO ocTamiMa.
Jlaarobapacku THIT Qeyaa je, 3a pa3muKy on (ppaHavyKkora, TpajaH MpHjeHOC TpaBa ¢
Biamapa Ha eynaia. 3eMIbHITe je 00nuTesheKo. JlaHrobapa ra ocTaBiba CHHOBAMA
Koju MMajy “mipaBo ouexuBama’ (Wartrech).” JTno nokopenx Pumibana je odyBao
100071y, Tocjesie 1 MyHHUITMITATHH TOpeaK, a apyru ¢y nomycnobomuu (haldi). Oxn
Cy IpYropaspeiHd, ajli Cy TOMaHWIM. TakBo cxBahame WCKIbydyje CTpaHIE Kao
cTjeraresne.

VY Ibemaukoj ce ouyBalo OOHMTE/HCKO BIACHWINTBO M “IPaBO OYEKHBAHmA
(Wardungg noromaka Ha HeKpeTHHHE rpejiaka. [Ipojiaja ce Iomyima y Hy au (OTKyIT
u3 3apobsseHuTea, riax). Grinderleihge mroba 3emspHINTa MPY OCHUBALY TPaja, a
OCHHMBA4YH CTje4y HACJbEITHU 3aKYIl U BIACHUINTBO Tpal)eBUHA Ha eMy. Y TPajioBUMa
HacTaje cI000IHO BIIACHUIITBO 3eMJb€, HaKO TOCTOjH MPABO OTKYTIA HEKPETHUHA KOje
cy y oburesbu Buje reneparmje (Erbgul, a creuerom ce mmosrHOM (Kaufgut, bona
empticig ciobomHo pacmonake. JKumoBr mMajy moceGaH mpaBHH MONOXaj of |.
kprkapcekor pata 1096,a on XIIl. cr. cmatpajy ce ctpaHmmmMa.

YV Enrneckoj je mo Hopmancke nHBasmje 1066.3eMiba y BIACHHIITBY OOWUTEIBH,
neoryhuea (erfland wm oryhusa (boclang. Heobpahena 3emspa je onhmmcka
(folkland). William ocBajamem (ius gladi) ctjede BracHHIITBO 3eMibe Te MOTBphyje
Tocjenie JOTaJalllk0j BIACTENN WIH WX JIHjeNH CBOjoj mparkhy. OH MOCTaje BIACHUK
TalTkaKa v IyMa 3a Pa3iiuKy O]l aHrJIocakcoHcKor jo0a. To je mpaBHO o0jalimbermhe
cykoba Robina Hoodar mepuda 3 Nottinghamajep 1iryma mocraje BrnacHummeo
Kpasba, a He KoJekThBa. Kpasb Ty cTpanie, ocoonuto JKumose, Te UM 10 M3roHa
1290. narumahyje mocebaH ToOpe3, amd HE CIHOMHIGE CE€ BIIACHWINTBO HEKPETHHHA
HeroaHnKa. BpXOBHM BIIACHHK 3eMJbE je Kpash, a miemuhin cy apxkaorm (tenure
mocjena (menoj. Tlocimje cmpti 3emiba ce Bpaha Kpaby, KOjH je MOXKe IaTu
HACJBEIHUKY, HajcTapujeM cuHy (primogenitura)ys miahame mpucrojoe. Crobommu
MOCje/IHHK MMa 00Be3y BojHe ciyx0e, a o1 XlI cr. maha “nrrurosune” (Shield money
scutagiun Cnoboman cesbak (SOCmai yxxuea otyhue 1 Hac/bezaH nocjen (miaha ce
HacieenmHa Tpuctojoa - relief rocromapy). 3aBucan cespak (Serf, copyholdér je
HACJhE/IaH, TOKMBOTAH WIM OTPaHMYEH 3aKyIHHUK 3eMibe. He Moxke je HamycTuTr 6e3
NpHCTaHKa rocriofapa. [laBama Cy peaiHH TepeTd W OCTajy Ia W KaJia 3aKyl y3Me
crnoboman 4osjek. Deymammzammjom y Xl cr. pacte Opoj 3aBHCHMX ceJbaka, ail

6 Baptynosuh, X., nas. oeno, ctp. 41-48;8. u llapkuh, C., Kpxsbym, Jb., Onwuma
ucmopuja opoicase u npasa, beorpan, 1986,ctp. 96.

" Baprynoeuh, XK., nas. dero, ctp. 51-53; Mapreruh, JI., Aumuka u cpedmwu sujex:
cmyouje, 3arpe6, 1995,ctp. 177-178.

8 paprynosuh, XK., nas. deno, ctp. 62u 64; Maprucesny, W.J1. u ap., Onwma ucmopuja
oparcase u npasa, |l deo, @eyoanuzam, beorpaza, 1950,ctp. 212-214.
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pasBojeM poOHoHOBYaHe mpuBpene y XIV  c¢r. onama. OOBe3HOIpaBHH 3aKyIl
(leasehol)l ymjecto crapux kMeTckux 00Be3a yOp3aBa ociobahjarbe KMETOBa KOjU Y
XVI cr. Hecrajy mako je KMeTCKH Tocjen YKMHYT Tek 1926. y3 obGemrreheme
BiacHuImMa. Jloma ctpaHa je nosehame Opoja Oe33eMibaliia KOju oJyiase y rpajioBe U
pyaHMKE ITO yOp3aBa pa3Boj Kanutaitu3Ma. [loctoju u odutesbcko BiiacHUIITRO. |l
Westminsterskicraryr 1285. Statute de Dorjskojum ocHuBau crBapa HeoTyhUBO
oburesbeko 100po yrBphyjyhu pen HacikehuBama. [Tpema Quia Emptoress 1290.axo
3eMIba MPUIATA KPYHH, a oTyhyje ce L[pKBH, TPaki ce 000perse BHIIET TOCoapa.’
ITpaBo cTpaHaria Koji HKCY MOJIAHNIIN CE HE CTIOMUIBE.

YV Kujesckoj Pycwju je HacTaHKOM MaTprMOHWjalHE pkKaBe KHE3 IUIEMCTBY
(ojapu) mpr3HAO OOMTEIHCKO BIIACHMINITBO 3eMIbE (BomuuHa), HACIHEINBO (CHHOBH U
khepn), onx 1467.otyhuso. Crnoboman cemak (cebap) obpalyje 0OUTEIHCKY 3eMIbY,
CIITYHO TPajHOM 3aKyIly, Hac/hemuBy M njesbuBy. OTyhuBa je ako Kymall mprxBaTé
peanre Tepere. IIpaBo cepaka omama Te je 1597. yBenena 3alpaHa celbeba.
HeobOpahena semiba (mammbary, IIyMme) je 3ajeHHUKO BIACHWINTBO CeNa, aid
BPEMEHOM jaua npaso Kre3a. O IpaBy CTpaHalla Ha Ce/Ty HeMa T0J1aTaKa.

[pema mepujaty 3emsba je borkje 1o0po kojuMm pacrionaxe kamd. OH je maje y
3aKyT y3 miahame mopesa ucnamckoj 3ajemanii. OcBojeHa 3emiba (Mupujcka) He naje
Ce y BIIACHHMIITBO HETO Yy 3aKyIl caMo Aparyma, il OH BPEMEHOM IONPHMa KapakTep
BIIACHHINTBA. M)k 3eMJbe Cy IMYHO BJIACHHINTBO (TPAJICKe HEKPETHHHE, BPTOBH)
oco0a, aimi ¥ ca wHX ce iaha nope3 3ajeaHuiy. Mxma-mocjen je HeHAaCTheIUBO U
HEOTYMBO TPaBO KOPHINTCH:a 3eMJbE y3 00BE3y BpIlCHa CIyxOe. Baxygu cy
HeoTyhuBa moOpa BjepckuMX WHCTHTYIHMja. HeBjepHWK HE cMHWje WMaTh TpaBa Ha
HEKPETHHHH, HUTH C¢ HACTAHWUTH Ha MPOCTOPHMA TJIje j& JKUBHUO MPOpoK Myxame
(xupas). Ha ocramiM 3eMIJBHINTHMA WMajy TIPaBO HACIBEMHOT 3aKyra y3 Iuiahame
rope3a BUIIMX Of MycliMaHa. Mempyke cy HeoOpaleHe 3eMibe KOje 3ajeTHHIKH
xopucte Hacesba.'m Y ocMarckoj Typckoj pexcM je cmuan. CyiraH, Koju je ox 1517,
n xammd 71aje 3emiby Ha KopuiTewme mojanuimma. Cnaxuja uma maccapyg,
HCHACJHE/IMB U HEOTYHHUB 3aKyn y3 00Be3y BOjHE CITyx0e, au CabJbemheM LICHTPAITHES
Biactu y XVII cr. nmocjen nocraje HacibemB (ouaxuyx mumap). Cerbak (pajemur) nva
OTyhHBO W HACIJBEIMBO CTBAPHOIPABHO OBJAIITCHC (Yakku Kapap) Ha TOCjemy
(umnyk, OamrTiHa) Te ce He MOke u30amMTH JOK ra obpahyje. Cerbak Moxe
3QJI0KUTH FJTH TIPOJIATH TIOCje]T Y3 CYIVIACHOCT Criaxuje v ruiaharbe nprctojoe (mane).
Y XVII. cr. gonazu go uyugpryuersa. Craxuje WM BOJHUIN TPHCHITHO OTKYIUBY]Y
mocjes] paje U TmocTajy uugmyx-caxubuje). Cesbak ToCTaje 0OBE3HOMpPABHU 3aKyTIall

® Baprynosuh, XK., nas. deno, crp. 91-100;8. u Kyprosuh, IIl., Onka xucmopuja
oparcase u npasa, | ouo, 3arpe6, 1987 crp. 202-209.

10 Baprynosuh, X., nas. deno, ctp. 78-81;8. u Hukomnuh, J., Onwma ucmopuja npasa,
Humr, 2007 ctp. 259-261.

un Baprynosuh, XK., nas. deno, ctp. 85-86; decruh, P., Onkia xucmopuja opoicase u
npasa |, Capajeso, 1998,ctp. 140-141;Mapkosuh, C., Onwuma ucmopuja npasa |, 2.
u3g, [onropuna, 2008,ctp. 366-369.
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nocjena crnaxuje W unduyk-caxuOuje. CTpaHIM HE MOTY CTjellaTd IpaBa Ha
HEKpeTHUHAMA.

Benermja y Xl ct. mo3Haje 00UTeIhCKYy MIMOBHHY U 3a0pamyje NCKIbyUeHhe CHHA
u3 omopyke. Otal] HEMa OBJIACTH BJIACHUKA PUMCKOT W MOJIEpHOT TIpaBa. PasBoj
pobroHoBYanux ogHoca y Xl cr. jaga c060/1y pacronarama oria Mortis causganmm
ce yTBphyje Hy’kHH JTrio crHa. HekpeTHrHe cy Tocjenn y Tpay U JUCTPHUKTY, a OHH Y,
Hip. Mctpu n [lanmvarmju To HECY Te MX MOTY HacJHjeauTH KhepH, a He caMO CHHOBH.
Jlo 1413. pazmkoBana ce Mpojaja HeKPeTHMHA Ha CTapd (OTKYI) M HOBH HAuMH
(mpBokyr). Ko oTKyma cTpaHke cactaBe HOTAPCKy MCIpaBy O MPOZAjH, OIvialliasa ce
TIpo7aja u cimjeny MHBecTuimja. Pohak mpomaBatespa 0 Taga nma mpaBo oTkyma. Kom
MPBOKYIa IpojaBad Hamjepy NpOJaje japjba €r3aMUHATOPUMA M CIMjEIU jaBHO
oramasame. AKo Mel)y MHTepeceHTHMa MMa pohjaka OHM MMajy TIPEIHOCT KYIIHE.
MileTauKo MpaBo y3MMa y 0G3Hp ¥ TPaBo CyCje/a IIITo je yTjeriaj GnsaHTcKkor mpasa.™
He criomumy ce cTpaHIm, ain jefiaH ciiydaj HaBecTr he ce KacHuje.

Y VYrapckoj, cTBapameM MaTpuMOHUjUTHE JiprkaBe Kpasb CTjenaH oly31uMa 3eMIbe
POMOBCKOM TUIEMCTBY ajyhul je HOBOM, KpaJheBCKOM IUIEMCTBY y3 BOjHY OOBE3Y.
Annpwja ll. 3mataom Oynom 1222.ocnmobaha mmemcreo 1 LipkBy of mopesa, Te ce y
KOpHCT iemuha opuye IpaBa Hajl yMama W nanmmarmma. [Ipujenas y cranemky
JpkaBy 3HA49M IyHO BIIACHWINTBO TwieMuha M CIOOOIY OMOpydYHMBamka ako Hema
cunoBa. Kpasby octaje BiIacHUIITBO HaJt 3eMiboM y CITaBOHHjH OCBOjeHO] ,, MadeM” (iUS
gladii) ma mocjexnuim wiahajy mopes marturinu (kyHoBuy). ,, [ ocmu wiu urnozemyu'
KOjU ¢ T0OMBaIH ,,BUCOKe YacT” (wi. 11) Mory ux J0OWTH y3 CyIJIaCHOCT IUIEMCTBA
(kpasbeBa Bujeha). Tlocjenu ,Hexa ce e nodjemyje uzéan Kpamescmea. Ako cy Heku
OUI. .. HeKa ce 0ady byouma Hawe2a kpassescmea Ha omxyn.” (41, 26).Vicmaenuty u
Kviosu He MoOry OUTH ,, npedcmojHuy KosHuya, corana u nopesa” (. 24)Creuena
npasa crpanaiia ¢y npussara (wi. 19): Jcmo u cocmu 6uno xoje napoonocmu, nexa
ahcuse no coboou Koja um je nowemmo dooujesvena.” -

3. OrpaHuyera crtjeyqartba HeKpeTHUHA CTpaHUMMa Ha
XpBaTCKUM NpocTopuMma

Ha xpBarckum mpoctopuma, Kao AWjely €ypoICKUX IMpaBHHUX Tpaaunuja Hahu
hemo wucToBpcHa orpaHmuema. Mmmapcko cranoBHHMITBO, Jlanmmath 1o3HajY
KOJICKTUBHO BJIACHHIIITBO 3eMJbC U EbEHY TOJjENy CBakMX 8 roauHa camo usMely
YJIaHOBA 3ajeJIHUIIC. 3alMC O OCHUBaWYy Tpuke KojioHuje Ha Kopuymu morephyje
AHTHYKA THII, TIOJjjelly OoOpajiiBe 3eMJbE y TPUBATHO BIACHWINTBO, a HeoOpaheHy
3ajeIHMYKN KOPHCTe WIAHOBH 3ajemHuIie. Taj momen je mpumujemeH n 1333.kama

12 Baprynosuh, XK., nas. deno, ctp. 90; Camapyuh, B., Onmra ucropuja apKaBe u
mpasa, Capajeso, 1967,ctp. 239-244.

18 Bbaprynosuh, XK., nas. deno, ctp. 56-57;Mapreruh, J1., Aumuxa ...,ctp. 204-205.

14 Baprynosuh, XK., nas. deno, ctp. 68-71;Mapreruh, JI., Onfia ...,ctp. 108-113.
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JyOpoBauka peryOivka mmjenu 3emiby Ha [lessenmry cBojum miemuhuma
nygasuma.'> CTpaHIM HeMajy TO TpaBo.

CyKk00 aHTHYKOT ¥ TEPMaHCKOT THITA BJIACHHUIITBA MOXKE CE BHJETH Y O/ITyKama
Pwxkanckor mnarmra 804. ®panim ocrajajy Hctpy 787. on buzanta. Ilpema
OuzaHTCKOM cxBahamy Malmkal U IIyMe Cy BJIACHUINTBO OMhnHA, a y (ppaHaukoj
TIATPIMOHHjaJTHOj APYKaBH BIIACHUK je Biagap. Kapno Benvku Ty HacesraBa CriaBeHe n
onouja >kajbe ormhmHa Ha pacnonarame. CrnaBeHn HUCY cTpaHiw Beh momanmim. Y
XPBaTCKOj CPEIHOBjEKOBHO] APyKABU jaua TEPMaHCKH TUI U cxBahame Ja je Biaaap
BiacHUK HeoOpaljeHor 3emypuinTa. Cymerapckud KapTyiap CIOMHEGE CIIOp OrhuHe
CIOOOIHUX ceJbaka Koja TBPIM Jia TO 3eMJBHINTE He MOXKe cTehu mpuBaTHa ocola.
Bamrhancka moua oko 1100.ciomuse JapoBame Manimaka camocTany Ha Kpky koje
je KpaJb 3BOHMMHpP Kao BJIACHHMK TAKBOI 3eMJBUILTA TIOTBPIMO LPKBU MOXKIa 300T
cykoba ca OMhHHOM Koja je ocropaBajia TpaBO IPKBE Koja HHUjE WiaH KOJIEKTHBA.
OnhuHckn manmbaiy v myme (KOMyHHUIIC, CKYITHO BIACHHINTBO) OWIM Cy H3BaH
MpoMeTa y BIaCHHIITBY KOMYHa, cella, OpaTOBLITHHA Ka0 M M3BOPH BOJIE, JTyKa Ia YaK
¥ HeKe [pKBeHe 3rpaze. ™

[uTame KOMEKTHBHOT BIIACHHIIITBA TAIIHaKa U IITyMa HHje pHjeleHo YKuHyheM
(deynamsma 1848. IlateHToM O cerperanMju malbaka W IIyMa KMETOBa O
beynamnx nocjena 1857. semupriide 3ajenuuiie (33) cesbaka CTjedy KOJICKTHBHA
npaBa Kopuiitema. 3akoH 13 1894.onpelyje 33 kao npaBHY 0co0y OOMYHO jeaHOT
cerna, y/IHO TpaBa TOjeIMHOT ceJhaka /mrobe apBa U *kupa, boraTrju cesbaiy HacTOje
W3BPLIMTH 100y 33 W OCTBAapHTH MPUBATHO BIACHUIITBO. 3akoH 1947.umoBuHy 33
Tporviammasa OMheHapOIHOM, KAaCHHWje je€ TO APYINTBEHO BIIACHWIITBO, a FHErOBHM
YKUJIAEEM OIIET CE TOCTABIIIO TIUTAHE /1A JIU TI0je/IFHE IIyMe MPHIIaNajy pKaBi Win
jeIMHAIIAMA JTOKAJIHE CaMOYTIpaBe, Te NHTarbe npruBaTi3aimje.”’ CTpaHal| Hije IMao
TIPaBO KOPHIITERa 3eMIbHIITa 33.

OcHUBame KPa/bEBCKUX TIpafioBa IMMHMPH POOHOHOBYAHE OIHOCE W JIOBOAW
crpasiie. 3natHa byna bene IV o ochuBamy ['paneria 1242.maje um npaBo ¢i10001HOT
HacesbaBama (JaHAC CTjelame JPKaB/baHCTBA U pPajHEe J03BOJE), JIOKAIHA BJIACT
OJIrOBapa 3a OIJbadkKaHy MMOBHHY ako ce He Haly KkpuBIM, rpahanu He tmiahajy
rapuHe (naHac GecriapuHCKe 30He), a TIope3e y IpBUxX 5 roguHa. J[ocesbeHHIM MoCTajy
TIO/IAHHIIM ¥ HUCY CTPAHIIM, &I HE MOTY OTYUTH HEKPETHUHE HOBHUM CIpaHLu/uv[a.l8

Kpam Jlynoeuk | AmxysuHar 3akoHoM o apurmtery 1351.yBomu T3B. yrapcku
tin ¢eyna Homjena nocjena u mpaBa ocTajy Ha CHa3M JOK j€ KB 3a](FbH, MYIIIKH,

15 Baprynosuh, XK., Ilosujecm xpeamckoe npasa u dparcase (komnenouj), Pujexa 2009,
ctp. 1; Mapreruh, JI., CuporkoBuh, X., [losujecm opowcasa u npasa napooa CDOP
Jyeocnasuje, 3arped, 1988,ctp. 10-11.

1% Baprynosuh, XK., ITosujecm ..., crp. 3-7 u 18; Mapreruh, JI., Haypm nosujecmu
oparcase u npasa Hapooa COPJ, Pujexa, 1988,ctp. 28.u 36-37;beyn, U., losujecm
oparcasa u npasa Ha noopyyjy C@OPJ, 3arped, 1988,ctp. 224-225.

Y Baprynosuh, XK., Iosujecm ..., ctp. 60; Enrencoenn, H., ITosujecm xpeamcke
oparcase u npasa, 3arped, 1999,crp. 121-123.

18 Baprynosuh, XK., [osujecm ctp. 8; Mapreruh, JL., Haypm ..., ctp. 65-67.
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3aKOHUTH TIOTOMaK mpBojapoBaHe ocobe. Ilocjen je HacibemuB u otyhus, a cBu
TIOCJIOBU OCTajy Ha CHA3M JI0 CMPTH 3a,IiEr TIOTOMKa pBoiapoBane ocode. Tama ce
nocjen Bpaha Bmamapy, 6e3 o03mpa y uMjuM ce pykama y TOM TpPEeHYTKY Hajlasu.
Crpanaly HYje Morao JIOOUTH TIOCjell, OCHM aKO HHje MOCTao MOJaHMK Biiajaapa U OHo
YIHCAH Yy KEbMI€ XPBaTCKOT HIJIM yrapcKor IUIEMCTBA. Y CpEIHOBjeKOBHOj BocHu
MIOCTOjW TUIEMEHINTHHA Kao CIeNU(UYHO BIIACTEIMHCTBO YHjH j€ OBJIAIITEHUK
obwuTess, a He TI0j emmnan,®

Kpajuiika OamriHa je 3eMJBHIIHO J100po Y BojHO] Kpajunu koje uMaolty jaje
cTBapHa mpaBa (KOpHIUTEHa M IUIONOYXKHBAEA M paclioiarama) y3 00Be3y BOjHE
cayx0e. Bramkum craryruma 1630. pacrionarame ce yBjeryje (Hy)KIa, OICTaHaK
obuTesbH 1 0o0perse BiacTH). Onopyka je orpaHuteHa Ha MOToMKe. Pacromnararmbe ce
ykuna 1735.,a marentom Mapuje Tepesuje 1747.kpajuriiHuim Cy caMO KOPHUCHHUIIN
»uapcke 3empe” Koja ce omy3uma ako ce He obpahyje 3 roguHe. Kpajummmk mva
MpaBoO KpueHa Malllkbaka v IIymMa Te npaBo pacrnonarama. On 1807 .3emsbuiime Moke
WMMaTH BOJHUK, a oduimp, cBeheHNK W YMHOBHMK camo ctambeHe 3rpane. bamriHa
1850.mo0cTaje BnacHUIIITBO 33Apy)KHE 0OUTEIRH, a oTyheme je Moryhe y3 cyrimacHocT
Bracti. J[mobom ce Morma ce omrepetutd camo 1/3 semsbmiira. OrnopydHo
pacrosarame OrpaHIYCHO j& Ha CHHOBE, a Khepy 1Majy U3HUMHO IPaBO ako Cy yIaHe
3a oco0y koja he mpeysern BojHy myHOCT. MHCTUTYT OarTrre Hectaje Kax u BojHa
Kkpajura 1882%° Crpamar Mopa OCTaTH TOIAHAK 13 61 Morao crehn npasa.

CrpaHIM HUCY MOIJIM JIOOUTH HU perajiHa TpaBa Koja je Bajap Ha TeMeJby CBOT
BPXOBHOT BracHHIITBa (dOmMinium eminefsivao Ham IIymama, prjekama, pyjaama,
TPrOBHHOM HEKuMM mpom3Boguma (Hrp. coi). CBakM KOPHCHHMK Mopa OJ Biazapa
J00KTH KOHIIeCH]y. Masa perajiHa mpasa Kpasb 1aje heyaaniny ¢ mocjeoM (Hip. JoB U
pHbOIIOB, MITHHAPEHHE, BUHOTOUje). Y XpBaTcKoj Cy peraiHa npasa ykuHyta 1848 amu
IprkaBa 3a/ipXkaBa WCKJBYYHMBO TIPaBO 00aBJbamhba HEKHX MjENIATHOCTH y OOJHKY
MOHOTIONA MM WX JoJjelbyje KoHuecujama.’! CTpaHmm HHCY MODH JI0OWTH
KOHIIECH]€.

VY3 oBa onha pa3marpama IOIJIeAajMO KOHKPETHA pjeliema y Bunomonckom
3akony (B3) u3 1288.1e Kpukom (KC) u Cemcxom cratyty (CC) uz 1388.Bunosion je
ckym 9 Mamux onfinHa Koje cy oBHcHe 0 Kpukum kHezoBuMa — dpaHKonaHumMa Kao
(deynamanm rocriogapuma. Otok Kpk o0yxsaha 5 koMyHa 0] KOjUX je Hajjaya MjecTo
Kpk, a Cem je BakHa MOMOpCKa JIyKa IITO UM OMoryhapa jady oOpaHy JIOKATHHX
vHTepeca crpam Qeyaaiia.

B3 mo3Haje 0OuTEIbCKO BIIACHUINTBO OOpaljeHMX 3eMasba, a HacibehuBame je
yBjeToBaHo nprxBahameM 00Be3a/peatHiX TepeTa npeMa (heyaaiLy, ITo Ce IOCPEITHO
BumH 13 Wwianka 32.B3 . mpema kojeM khepr MOTY HACIHjEIUTH IO YBj€TOM Jia BpIIIe

¥ Baprynosuh, XK., ITosujecm crp. 19;beyu, U., nas. dexo, crp. 233-236.
20 Baprynosuh, XK., Ilosujecm ctp. 20;Enrencoenn, H., nas. deno, ctp. 213-215.
2L Baprynosuh, XK., ITosujecm ctp. 21;Beyn, U., nas. deno, ctp. 228.
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cyx6e KresoBuMa.?? CTpaHar GM MOrao JOOHTH HEKPETHHHY OJ KHE3a, A Y3 YBjeT
J1a TIOCTaHe TTO/IAHHK KHe3a.

Orpannueme cTpanana cycpeheMo y BHHOIOJICKMM H3BopruMa. Y wianky 13.
VYpbapa Hosora 1606. (1653.)3abparbyje ce Tpozaja W 3ajarame HEKpEeTHHHA
CTpaHIMMA:". .. 0d HUMKO He MOXICe HU FUBE HU BUHOSPAOA NPOOAMU HU 3ATI0NCUMU
cmpanyuma Hu CerbaHuma He2o Odomahuma Koju dicuge y gpady um ce my xohe
HACMAHUMU. .. jep 00 myhux wyou Hema cysxcoe Hi Ho0asarbd 20CHOOUHY, He20 KaKO je
u Opy2dje obunaj onaj Koju xohe Kynumu mopa my ocmamu u cayscumu. ..".*> Cemann
ce CIOMHUbY Kao MMYhHH CycCjemy KOju Cy KYTIOBAJIM HEKPETHHHE, a TIOIAHUIN CY
Mietauke perryOmnmke. 3aor pema TajalmheM cxBahamy MMa 3Hauaj MpHBpPEMEHe
nponaje. [To yroeopy Ilerpa 3punckora ¢ ['pooHnuannma n bakpannma 1642.:" nexa
ce HUMKO 00 HAWUX NOOJONCHUKA He YCYyou Npooamu cmpamyuma Oulo Kaxee
nexpemmune’. ** Vpbap Xpemsura 1700. mpersupa a TOUIOKHAK KOJH TIOCTAHE
cTpaHanl ryou HekperHuHe (wiaHak 38)...Ako Hexu noonodcHux xohe cmaroeamu
dpyedje uzean cocnowmuje 0a Guwe He CLYHCU 20CN00apy U 8P OYAHCHOCIU KAO
opyau NOONOJCHUYU, OH maoa 2you ceoj Ouo 0Oobapa Koja Npunaoajy
cocnowmuju...”. >

Ha Kpky ce criomuse KynoBruHa 3eMibe y barrganckoj paru o ctpane Cembana
TOKOM TYPCKHX OCBajamka Kao Mo0pa WHBECTWIMja W Moryhe MjecTo 3a Omjer Imro
W3a3MBa peaKiyje MIICTAYKMX BIIACTH HMAaKo JI03BOJbaBajy HacesbaBame. llomarke
JIOHOCE peNialmje MICTAYKHX TpoBHaypa oToka Kpka.”® Ayrycer Banepuo 1527.
HaBou: “... Ceaxum ce Oamom Guuie OHyOa uipe paou HenpeKuoHo2a cmpaxa 00
Typaka... Ho y moje spujeme nucam donywimao, da cu Habas/bajy HOBUX nocjeoa )3
npujawirse’. Anreno I'panennro 1559.moeesyje Cemane ¢ YCKoIMMAa KOjU HAIaajy
Miieuane Te je y CBPXY HAKHAJE IITETe, NpeMa JIyXJICBOM HAJOTy, 3aILIMjEHUO
iozoBe ¢ niocjena:” Cee suute wiupe Kynyjyhu .. kyhe u nocjede, mosehu maxo cebe, a
ooupyhu naxk mremadxke NOOGHUKe. . Hawum nooanuyuma nosehane cy ce dakie. .. 00k cy
Cervanu.... nppocmu 00 80jHUYKe CIyxcoe. .. Kynonpooajuu yeoeopu ckaanajy y Cervy,
xamo Cervanu Hamame Haue nompebre /byde, 0a ux ondje aaxuie 3aoenase”. boratnju
CTpaHIW KyITy]y jeTHHH)Y, 8 KBATUTETHY TOJHOIPUBPEAHY 3EMJbY Ha OTOKY. AHIpea
Bounymuepn 1571. npeanaxe 3a0paHy KyNOBHHY HEKPETHHHA, ajld TOBOPU M O

22 Baprynosuh, XK., Hexa numara cmeaprux u obeesnux npasa, Bunodoncku zaxou
(1288), Kpuxu u Cemwcxu cmamym 1388), Pujexa, 1997, ctp. 56. Tekcr B3 mpema
Mapretuh, JI., 43 sunodoacke npownocmu, Yaxoserr 1980.

23 Baprynosuh, XK., Hexa numara ..., ctp. 88 Ttexct mpema Mapreruh, JI., 43
suHoooIcKe ...,cTp. 199.

24 Baprynosuh, XK., Heka numara ..., ctp. 88, npema Mapreruh, JI., CpedrnosjexosHo
xpsamcko npaeo, Cmeapha npasa, 3arpe0, Pujeka, Uakoser; 1983, ctp. 57,

% Baprynosuh, XK., Hexa numarsa ..., ctp. 88 npema Mapreruh, J1., Xpesuncku ypéap,
ctp. 234u 240.Vcra je oapenda wi. 36.bpubupckora ypbapa uz 1700.

26 Baprynosuh, X., Hexa numama ...ctp. 85-87 ussop Ljubi¢, S., Commissione®t
relationes Venetae, |, MSHSM VIII, 1877%ipema Polonijo, M., Senjski posjedi u
Ba&anskoj draziu 16. st., ki kalendar,New York 1955¢tp. 87.
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KopHucTUMa jep YcKolM Mame Haranajy Kpk na ve Ou mkomwim cyrpahaHuma
BJIACHUITMA 3eMJBE. “... cee me mioOuHe cmjenu cy 00 caoa cioOOOHO U3BO3UMU Y
Cerb... Byoyhu nax oa Ceranu Kynyjy 00 Hawux /byou VeujeK Hose HeKpemHuHe,
npujemu no2ubess, 0a fie OHU 3a KpamKko epujeme nocmamu 20cnooapu éefiee oujena
Bawnancke opaze... Unaue cy 'y cadauirsum npUnuKama oMU Cerbcku nocjeou 8euka
brazooam...jep... Yckoyu ve HaHoce 3HamHuje wimeme”.

CC mnpuBmniernpa maTtpuije koju mory otrhn m3 Cema W CIY)KUTH JPYror
rocriofiapa, a He rybe HekperHuHe kao rpahanw/mydanu (wi. 123):" mremuhu epada
Cera cnoboonu cy cayscumu xoea xohe u3gau 2oCnowimuje... U yicusamu ceoje
nocjede c10600Ko. .. kao 0a cmanno cmanyjy y epady Cery.”.?’ HaromeHnmo 1a u
camu Kpuku kHe30Bu (PpaHKonaHm) Y>KUBajy CIMUHY TPUBHIICTH]Y, HICTOBPEMEHO CY
(deynanau rocrionapu otoka Kpka kao momanuiy BeHenuje, a KOIMHEHH TOCjenu
(Buromon u Cemb) MO Cy Jp)KaBe yrapcKo-XpBaTCKOT Kpayba ,cjenehn Tako Ha jiBuje
cronme”.

VY nuramy KOpHIIITEHha Nalllbhaka Takohep ce BUaM 3adpaHa CTpaHIMa Koja je y
VHTEpEeCy CTaHOBHHKA, alTK U (eyanana Koju o1 Tora HeMajy nprxosia. CTaHOBHUIN
orhrHa U (eyaamm OOMYHO Ty Hanase 3ajeqHuukH uHTepec. Ypoap Hosor 1606.
(1653) y un. 2. onpehyje: “ dyorcuu cy... cmanosnuyy ... wyeamu... 00 nonauie...
cmpanaya wni wyou ca eparuye...”, > xao u Ypoapy us 1763y wr. 4. 0a uyeajy... 00
Hedo380beHe nauie. .. 00 /6you cycjeonux”. >

Ha Kpky je momuio mo cykoba nokaiuux omhuHa (OMHIIam) W BHIIE BIACTH,
kHe3a Mpana koju je cpemurom XV cr. Hacenmuo crtpanane Braxe/Moprake y
HyOGammamm u Tlossriama. OHA Cy TIOCTaM MOAJIOXKHUIIM, a ONNFHE UM OJICTYTIajy
o mautsaka (kyrgur). > Tpormc w3 1483 3a6parbyje HCMAILy CTPAHIMMA W CTPAHO)]
CTOIM KOjy O Haracaim oTouanu n3bjerasajyhu 3adpaty, 6e3 mo3sone Biact (ctp. 19
- 20 KC): “0a numko... ne 6u... ce ycyouo npumumu Ha OMOK HUKAKEY CHPAHY
oHCUBUHY. .. 6e3 nawee ooodperna”, a 1484. ¢rp. 20 KC) nmomymira ce Haracame
3aTedeHe CTOKE, AIH MCK/bYUHBO HA TAIILAKY OHOTa KOjH APYKH CTPAHY CTOKY.>"

U CC orpannuaBa wucnamry crpanimMa (Mopriamyma) Ha  ONNHHCKAM
narmamma camo Ha 4 nana (wi. 161):"... kaoa Mopnayu uznase uz 2ope u udy npema
Tayku, mozy ocmamu 06a Oana u ucmo MOMUKO Holu HA cerbcKuM nawrayuma, a

UCmo momiko epemena kada ce spahajy y 6pod’.

" Baprynosuh, XK., Hexa numara ..., crp. 60. TeKCT W NpHjeBOA CTaTyTa mpema
Mapretuh, JI., Cerocku cmamym uz 1388,Cervcku 360pnux XX,Cemn 1988.

%8 Baprynosuh, XK., Heka numarsa ..., ctp. 64-65,eckt n npujesox npema Mapreruh,
JL., Cervcku ...,ctp. 197..

29Hcmo, cTp. 217m 224.

30 Hcemo, ctp. 72, Wlypmun, 'B., Xpeamexu cnomenuyu, 1, MHISM, vol. VI, 3arpe6,
1898, ctp. 244.

31 Baprynosuh, X., Hexa numarma ..., ctp. 72-73, Texcr u mpujesog KC mpema
Mapretuh, JI., Ctpuuh, I1., Kpuku (epbancku) cmamym uz 1388,Kpuku 360puuk, 10,
moc. u3a. 12,Kpk, 1988,ctp. 114-117.

%2 Baprynosuh, XK., Hexa numara ...,ctp. 78;texct u npujesox CC npema Mapreruh.
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B3 canprku orpanmnuesa ctjenama npema Lpksu jep je To 3aceOHa opraHu3aimja
KOja HHj€ Y TIOJIAHIYIKOM OJTHOCY TipeMa (heyauMa 1 orhriHaMa ITO je TIPHOIDKaBa
nonoxajy crpanaria. Un. 16.B3 rmacu: “... nujedan swcaxarn He mooice npumumu céeme
pedose Y knewmay 6e3 dosgone knesa u onhune spada 2je rcueu.” > a wnanax 17.;
“...Hujedan kmem unu (Opyeu) wosjex uz onfiure ne Modice omuhu npebusamu y Kojy
YPK8Y HU Y ONAMUY UNLL CAMOCMAH. .. 6e3 003601 knesa u onfune”. > Unarosu Lpkse
He 1wiahajy maBama (eymamry, a Tako ce W CIpjedyaBa OJJEB HEKPETHHWHA Y
BiacHuTo [lpkse. Cimuno npormcyje 1 KC wa crp. 16%... odpehyjemo da nujeona
yoosuya He Mooice y3emu Nona Wi Jakora K cebu. .. Kao CUHA. ..y Hamjepu 0a My oaoe
cas umemax, kaxo e 6u (maj umemar) ciyxcuo 2ocnoou’”. >

[Npumjepe orpaHnueha Hala3uMO M 'y HOBOM BHjeKy. Tako HeTyHcke koHBeHIHje
Koje cy perynupaie omHoce miMmehy KpameBune Urammje m KpameBune CXC,
cxnorbere 1925, y ,,CriopazymMy 0 TOTpaHHYHHM WMamknMa“ Tpensubajy 1a
JIPPKaBJbaHU OCTAJIMX JprKaBa HeMajy MpaBo ,NPHOaBIbarba, TOCE0Bamha U yIoTpede
HETIOKpeTHHUX 700apa y 30HM j0 50 KmyioMerapa oj rpaHMIle, KOja MOCTOjU Paau
Oe3bemrocTr ApkaBe”. Orpanudersa Hehe BaKWTH ako ce MpaBa oaHoce Ha 1.
»YCTYIathe W ymnorpeOy OHHX TIpaBa, KOja Cce MOTYy 3acHOBaTW W 0e3 ymmca y
3eMJBHILIHE KEbHTE, 2. 0 CTULIAY U BpLICHY TpaBa XHUIOTeke, U 3. 0 yrnorpebu Beh

cTedennx npasa.” >

4. OnheHuTo 0 nocrojehem ctBapHONpaBHOM CTaTyCy
cTpaHaua y Peny6avum XpBaTckoj

3a onpehuBame cTBapHONpPaBHOr CTaryca crpaHaiia y PemyOmuim XpBartckoj
MjepoJlaBHA Cy TPOMUCH Onher CTBApHOMpPaBHOr ypehema, MmoceOHM Mpornmcu
oceOHOT CTBAapHOMPABHOT ypehema Te Mel)yHapoaHu yroBopH.

Hajsaxxauju mpornmc omher creapHONpaBHOr ypelema je cBakako 3akoH O
BIIACHHUIITBY ¥ ApyruM cTBapHEM mpasumva (3B)*’ koju y unanrama ox 354.710 358
ypelyje moceOHe MpeTnocTaBKe CTjelama CTBAPHIX MpaBa Ha HEKPETHIHA O] CTPaHe
CTpaHMX (PM3MYKHAX W TPaBHUX 0c00a. Y HEKONHMKO MOoceOHMX 3aKOHa Takohep ce
Halase ofpende O OrpaHHYaBamby CTjelama MpaBa BJIACHUINTBA CTpaHala Haj

3 Baprynosuh, XK., Hexa numara ..., ctp. 79, Texct u npujesox B3 npema Mapreruh,
J1., U3 eunoooicke ...,ctp. 122-123.

3 Baprynosuh, XK., Hexa numarwa ..., ctp. 79-80, Tekct u mpumjeBox B3 mpema
Mapretuh, JI., 43 sunodoacke ...,ctp. 122-123.

% Baprynosuh, XK., Heka numarsa ...,ctp. 81,texct u npujesox KC npema Maprernh u
Crpunh, KC, ctp. 104-105.

% baprynosuh, XK., Cywax 1919-1947,Pujexa, 2004, ctp. 85 u Tamo HaBeneHa
JMTepaTypa.

%" Haponme mosume, 6p. 91/96, 68/98, 137/99, 22/00, 73/00, 114/01, 79/DE1/06,
146/08, 38/091 153/09.
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HEKPETHHHAMA KA0 IITO CY: 3aKOH O MOJHONPHBPEIHOM 3eMibriTy (wi. 2),%° 3akon o
mymama (wr. 52)% 3akon o samrrumi mpupoze (wi. 113.cr. 2)° Meljynapomsm
YIOBOPH IITO UX je patunmduparna Pemybmrka XpBaTcka nMajy IpeAHOCT Y IPAM]jeHA
npen sakonnMa (wi. 134. Vcraa PenyGmmke Xpsarcke). . AKO Ce TIOjeHHHM
MeljyHapOTHAM YroBOpUMA 3aJIpe U Y MHTAE CTjelaba CTBAPHHUX MpaBa CTPaHIA Y
PX, ma he onmpenbe TakBux MelhyHapOIHHX YroBOpa MMarH MPETHOCT Y OIJHOCY Ha
panmje ciomenyTe 3akone. OBmje Tpeda HaBectH [IpoTokon o mprcTynamy XpBaTcke
MapakeIkoM yroBopy O OCHHBamYy CBjeTcke TPrOBHHCKE OpraHmsarmje’’, Te
meljyHapormHe yroBope o ypehemy MMOBHHCKOIPABHHX OJHOCa Koje je PemyOmika
XpBatcka ckormwa ¢ PerryGmiaxom Makenornjom™ i PerryGmaxom Crosermjom.* Y
cgjemty npukibydera PX Eyporckoj yHuju (mamse: EY) BakHO je ykaszath W Ha
YToBop 0 MpHCTYyINawky KOjU JOMYIIE jOII HUje HAa CHA3W ajld CajipKaBa BPEMEHCKO
orpaHnuere on ( ToamHa of mpuctymama PX EY y crjenmamy BrmacHWmTBa
TOJBONPHUBPEAHOT 3eMJBHIIITA OJ CTPaHE JpKaBbaHa M NPaBHUX 0co0a ca CjeuIITeM
y npxaBama wianniia EY ([Tpuor V Yrosopa o npuctynamy, Touka 3. Ciobozma
Kpetama Karmrtanma).”> TlojeMHi JBocTpanH MelyHapoIHH YrOBOPH y KOjHMa je
Perrybrmmka XpBarcka mocrtana crpaHa TeMesbeM cykiecrje omsme CDPJ campxe
takohep onpende o MpaBy CTPaHUX JpKaBjhaHa Ha CTjeliarbe HeKPETHUHA Ha TIONPYY) Y
Jpyre JIpyKaBe yrOBOPHHIIE.

38 Haponne HoBuue, 6p. 152/08, 21/10, 90/1®Pjeimeme Ycrashor cyma) u 63/11.

39 Haponue nosuue, 6p. 140/05, 82/06, 129/08, 80/10, 124/#(®5/12.

“0Hapone Hoeuue, 6p. 70/05, 139/08u 57/11.

“1'ycraB Pemy6iuke Xpsatcke, Haposme Hosuue, 6p. 85/10, (ipounmihen texcr).
3akoH o0 motBphuBamy IlpoTrokoma o mpuctymamy PemyOmmke XpBaTcke

MapakemkoMm yroBopy o ocHuBamby CBjeTcke TProBHHCKe opraHuszauuje, Hapomne

HoBUHE — Mel)yHapoauu yroopwu, 6p. 13/00.

3 Yropop m3meljy Buaxe PenyGmuke Xpsarcke u Buage PemyGimke MakenoHuje o

ypehery IMOBHHCKOIIPAaBHUX OJHOCA CKJIOIUbeH je y 3arpedy 18. 11. 1998l onune a

crynmno Ha cHary 12.8.1999.romune, Hapoane HoBuHe — MmeljyHapogHu yroopw,

9/1999.

“ Vroeop mmelyy Bmage PemyGmuke Xpsatcke u Brame Peny6muke CroBenmja o

ypehery IMOBHHCKOIIPABHUX OJHOCA CKJIOIUbeH je y JbyOspanu 8. 10. 1999T oune a

ctymio Ha cHary 23.2.2000.rommne, HapomHe HoBuMHe — MelyHapomHu yroBopH,

15/1999.

> Vrosop o mpucrymamy mocryman Ha: http://www.mvep.hr/hr/hrvatska-i-europska-

unija/ugovori/ugovor-o-pristupanju-republike-hrvdegseuropskoj-uniji/ (1.4.2013)

46 YroBopu o TproBuHHU u mioBuaoOu c: I'pukom, Huzozemckom, CAJl, HInamomnckom,

HIBenckom. TomubeHoBuh, B., Cmpanyu xao cmjeyamesnu npasa eiracHuwimed

HeKpemHuna npema 3aKomy 0 61acHUWmey u OpysuM CMmeapHum npasuma, 300pHHK

IMpasHor ¢daxyntera CBeyunnumra y Pujeny, Boi. 19,6p. 2, (1998)ctp. 529-544, 534.

Tum je yroBopuMa JApkaB/baHUMa Jp)KaBa YrOBODHMIA JIOJHMjE€JbEH CTaTyc

»HajIIOBJAIITeHNje Hauuje”, anu mpema CY/ACKO] MpakcH TUME He IOCTOjU HOCeOHO

MPaBo CTjellama BIIACHUIITBA HA HEKPETHHHAMA W3BaH PEKUMa KOJU je MPOIKCaH 3a

ocrajie CTpaHlIe.
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OHO IITO TO je MOTPEOHO HArJIACMTH Y TIOMJIEJAY CTBAPHOIPABHOI CTaTyca
CTpaHala je HadelHa MpaBHA M3jeJHAYEHOCTH CTpaHux ocoba c¢ gomahmma. To ce
Hayelno OJHOCH Ha THTAKkE jefHAKe CIOCOOHOCTH Ja ce Oyae CTjeraresbeM U
HOCHTEIhEM CTBApHUX (11 0OBE3HMX) IpaBa HA CBHM CTBApHMA Koja ce Hanase y PX.*
3aKOHOM je caMO M3HMMHO IPOIKMCAHO Ha KOjUM HEKpETHWHaMa CTpaHe ocode yorihe
He Mory crehu mpaso miachumimBa (infra). Ompende 3B o crjeramy, mpoMmjeHu
NIPECTAHKY, pacriojiararby M 3alllTUTH CBHUX CTBApHMX IIpaBa Ha jeHAK HAYMH Ce
NpUMjerbyjy Kafa Cy HOCHTEJbM THUX CTBAapHMX MpaBa M CTpaHe (H3MYKE U TpaBHE
0co0e, OCUM aKo 3aKOHOM HITH MeljyHapOJJHUM YTOBOPOM HHj€ HEIITO JIPyro oxpeheHo
(wr. 354.ct. 1.3B). He nocroju pasnuka u3mel)y cTpaHux v J1oMahux (U3HYKHX U
MpaBHUX ocoba y TOMIEAy paciojiaramka ca MocTojeinM CTBapHUM TIpaBMMa Te
HHXOBOI' OCTBAPHBAHA U 3ALITUTE HA CBMM CTBAapHMa T1a TaKO M Ha HEKPETHUHAMA jep
Ce Pajl O CTEYeHHM TIpaBiMa.”®

MelyTim, Haueno npaBHE M3jeIHAUCHOCTH JOMahMx W CTpaHUX (PU3NUKHX U
MpaBHUX 0OcO0a HE MPHMjCEYje Ce y TOIVIeAy CTjeliaha IMpaBa BIIACHUINTBA Ha
HekpetHrHaMa y PX. Hanve, YcraB PeryOmmke Xpsarcke y 4. 48.cr. 3 mponmcyje
Jla CTpaHa 0co0a MOJKe CTjellaTh PaBO BIIACHUIITBA Y3 YBjeTe ofpel)eHe 3aKOHOM, IIITO
je 3akoHomaBail ¥ wuckopuctho mnpormcyjyhu 3B-oM moceOHe mpeTnocTaBke 3a
CTjelame NpaBa BIACHUINTBA Ha HeKpeTHHHaMa. OcTana orpaHMdeHa CTBapHa IpaBa
Ha Tyl)oj cTBapu (MPaBo CITy»KHOCTH, MPAaBO CTBAPHOT TepeTa, MPaBo raljerba, 3aI0KHO
MpaBo) CTpaHe (PU3MUKe U MPAaBHE 0CO0E MOTY CTjeraTH Ha HEKPETHHHAMA TI0/T HCTHM
MpeTnocTaBkama kao u gomahe ocode 0e3 yJ0BoJbaBarky HEKHUM ITOCEOHUM, JIOJATHUM
MPETIIOCTaBKaMa M TO HEOBHCHO O TNPABHO] OCHOBH CTjelarha OrPAHWYEHOT CTBAPHOT
mpasa. Y TOM IOMIedy ¢y cTpaHe u nomahe ocobe mornyHo m3jenHavene. Cam 3B y
1. 354.cT. 2 U3pUUKTO HABOIM JIa OTPaHUYICHHA KOja Cy TIOCTABJbEHA 3a CTpaHe 0co0e
TJIeZie TipaBa BIIACHUINTBA HEKPETHMHA Ha nonpydjy PX He Mory ce Ha oaroBapajyhn
Ha4MH NMPUMUJEHATH Ha TIPAaBO BIIACHHINTBA TIOKPETHUX CTBApH, HUTH HA OTPaHIYCHA
crBapHa mpaBa. CtpaHe ¢(u3nuke W mpaBHe ocobe Moriie Ou crehn orpaHMyeHa
CTBapHa IpaBa M Ha HEKPCTHUHAMA HA KOjUMa He OM 10 MOCCOHUM IPOITUCHUMA MOTJIe
crehiut paBo BIIACHHIITBA (T3B. HEKPETHUHE Ha UCKJBYYEHOM TOJPY4jy) 11a ¥ Ha OHUM
HEKpEeTHMHaMa 3a KOj¢ MM je YckpalieHa CyIJIaCHOCT 3a CTjellakheM IpaBa
BITACHHIITRA.

5. CtpaHe ocobe

INojam ctpanmx ocoba ompehyje 3B Tako miTo mponmcyje ma ce CTpaHoM
(hm3rakoM 0cOOOM cMaTpa OHa KOja HeMa JApXaBJkaHCTBO PX, ocmMm ako je mro

4" T'agena, H, u np., Cmeapno npaso, ||, usname, 1. Cee3ak, 3arpe6, 2007,ctp. 392-
393.

8 Jocunosuh, T., Ilpasuu npomem mexpemnuna y Eyponckoj ynuju - npunazodba
Xpeamckoe npasHoe nopemka eyponckom, 3arped, 2003.ctp. 106.

9 Hemo, ctp. 119.
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apyro oapeheno 3akoHoM (wi. 355c¢t. 1), 0HOCHO Jia ce CTPaHOM IPABHOM 0COOOM
cMaTpa OHa Koja MMa PETUCTPHPAHO CjeIIITe N3BaH nopydja PX, ocim ako je mro
apyro 3akoHoM oxpehero (wi. 355c¢T. 2).

He Ou ce cmarpane ctpanum (Qu3nukiM oco0aMa OHE KOje Y3 CTpaHO
JIPKaBJbaHCTBO MMajy Y XPBATCKO Oe3 003upa y K0joj ipyKaBu MMajy TIPpeOMBATTUIITE
mwm 6opaBumTe. Ako ¢m3HdKka ocoba mMa mpeduBanwmiTe U Oopasumre v PX, a
HeMa XPBATCKO JAP)KAaBJbAHCTBO MM je Oe3 JIp)KaBJbaHCTBA (ArmaTpui) cMarpa ce
crpasoM 0co6om.”’ CTpaHOM MpPaBHOM OCOGOM CMATpa Ce M OHA YMjH je OCHHBAY
IpkaBIbaHMH PX WM XpBaTCKa MpaBHAa 0c00a, a PErHCTPUPAHA je Y HHO3eMCTBY.
MHoro je demrhu ciy4aj 1a CTpaH! JpKaBJbaHWH WM CTpaHa TpaBHa ocoba OCHYyje
npaBHy oco0y ca cjemumreM y PX . Tana je TakBa ocoba gomaha mpaBHa ocoba koja
nuMa MOryhHOCT CTjelaTH MpaBo BJIACHMILITBA HA HEKPETHHMHaMa 0e3 MPOIMHCAHNX
OrpaHIYerba Koje BpHje/ie 3a CTPaHIe. °

INoceban npaBHY 1MOJIOXKA] UMajy 0co0e KOje HeMajy ApkaBJbaHCcTBO PX, anmu cy
ucesbeHuIM ¢ nonpydja PX kao u wuxosu noromiu (wi. 355.ct. 2). Te cy ocobe
OBJIAIIITEHE TIOTHU]ETH 3aXTjeB THjeITy JpXKaBHE YIpaBe Koje OUTydyje O MUTamUMa
JpXKaBJbaHCTBA Ja YTBPIM WCIYH-aBajy JIM TPETIIOCTaBKE 3a CTjelame XPBATCKOT
JprKaBJbaHCTBA (HHje MOTPEOHO TOTHOCHTH 3aXTjeB 3a CTjelaibe JprKaBhbaHCTBal).
AKO HaISKHO THJENIO0 YCTaHOBH Ja Cy HCIyH-aHE IIPETIIOCTaBKEe 3a CTjelame
XPBATCKOT JAP)KaBJbAHCTBA Taja ce 1Mo camoM 3B-y TakBe ocobe HE cmatpajy
cTpaHnMa ocobama uako Hemajy (jour) apxaBibaHcTBo PX M u3jenHadeHe cy ¢
XpBaTCKMM Jp)KaBJbaHUMa Yy TIOIVIENy CTjellaba IIpaBa BJIACHUINTBA Ha
HekpeTHrHaMa. OBO je HapOYHWTO MPAKTHYHO 3a OHE 0co0e Koje He Mory crehu
XPBATCKO JPKABILAHCTBO 63 O[PHIIAHA OJT CBOT APYKABJHAHCTRA.”> OBO je HAPOUUTO
TIOTOJTHO 33 XPBATCKY JMjacriopy y MHO3EMCTBY KOja HEMa XPBAaTCKO JIPKaBJbaHCTBO,
a HHUCY Y MOryhHOCTH MMAaTH IBOJHO JPKaBJbAHCTBO.

Iloceban monokaj MMajy ApKaBJbAHU M TpaBHE 0co0€ M3 JprkaBa WiIAHHIA
Eyporicke ynuje. Te ocobe cTjedy mpaBO BJIACHUINTBA HEKPETHUHA IIOJ
MpETIoCTaBKaMa Koje BpHje[ie 3a CTjellamhe¢ MNpaBa BIACHUILNTBA 3a ApXKaBJbaHE
Peny6iike Xpsarcke u nipaBHe ocobe ca cjequireM y PX (wr. 358 3B). [lakie, Te
ce ocobe y cmuciny 3B-a He cMmaTpajy CTaHIIMMa M IOTITYHO CYy H3jeJHA4YCHE ca
nomahuMm ocobama. M3y3eTak TOCTOjM jEMHO 32 HEKPETHUHE HA W3Y3E€TUM
MOJPYYjHUMa 3a KOje TIOCTOje CTAaHOBHTA orpanuyerba (infra).

' Cumonern, II., Ilpaso enachuwmea u npaso epahera cmpanux ocoba Ha
nexkpemuunama y Penyonruyu Xpsamcroj, 30opuuk IpaBHor ¢akynrerta CBeyqmninTa
y Pujeun, Bon. 27,6p. 1,ctp. 1-55, 16.

! [Ipema un. 17 3PC3-a npunagHocT mpaBHe ocobe oapeljyje ce mo mpasy Apkase Mo
KOjeM je OCHOBaHa.

52 Cumounery, I1., nas. uranax, ctp. 18.

%3 Hemo, ctp. 17.
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6. NMNocebHe npeTnocraBke KOje MOpajy UCMYHUTHU CTpaHe
c¢pu3nuke n npaBHe ocobe

Ila Ou crpana ocoba (¢pu3uyka wWiM mpaBHA) Moria crehu mnpaBo
BIIACHWINITBA Ha HEKpeTHWHaMa Tpebajy OWTH WCIymeHe omhe W TmoceOHe
MpeTnocTaBke cTjenama. Omnhe mpeTnocTaBke Cy CBE OHE KOjeé MOpa UCITYHHTH
u npomaha oco0a kajga cTjeye MpaBO BJIACHMINTBA HAa HEKPETHWHAMa I10
onpeheHoj mpaBHoj ocHOBU. [loceOHe mpeTocTaBke cy OHE KOje Cy U3PHUUTO
NpONMMCaHe Ja WX MOpa HCIYHHUTH CTpaHa oco0a Kajga CTjede IpaBo
BJIACHUILITBA HEKPETHUHA Y PX.>* IMoceGue MPETIIOCTABKE PA3JIMKYjy Ce MmpemMa
BpcTaMa IPaBHUX OCHOBA CTjellamha MpaBHA BIACHUILTBA.

6.1. Crjeyamwe Hac/behnBarbemM

Ilpema wr. 356. ct. 1 3B-a crpane ¢usuuke W TpaBHE 0Oco0e MOTy, TIOM
TIPETTIOCTAaBKOM y33jaMHOCTH, CTjellaTH Ha TeMelby HacikehuBarma BIIACHHUIITBO
HekpeTHHHA Ha noapy4djy PX. V3ajamHOCT je mperrnocTaBka Jia CTpaHe 0code Mory
Hacmjemty Hekpetaure y PX. Crpana he dusnuka wim npaBa ocoda HacsbehuBameM
TIOCTaTH BIIACHWK HeKpeTHWHA y PX camo mox yBjeTom ako xpBaTcke (IBHYKE U
npaBHe ocobe Mory HacbehuBameM cTehil BIACHHUIITBO HEKPETHUHE Yy JIPKaBH UHjy
MPUIMAJHOCT MMa CTpaHa oco0a Koja Tpeba HacihehuBameM crehu BIIACHHIITBO
HekpeTHHHA y PX.*° V3ajaMHOCT MOpa T0CTOJaTH y 4acy OTBapar-a HAC/bE/ICTBA jep ¥
TOM HAaCJbETHHK MOCTaje BiacHukoM (wi. 128ct. 1.3B-a), HapaBHO aKo Cy UCITyHbEHE
OCTalle TpETrocTaBke 3a HacsbehuBame onpelieHe 3akoHOM o HacibehuBarby.”
V32jaMHOCT Ce OJJHOCH Ha CTjeliarbe MpaBa BJIACHHUIITBA HEKPETHHHA HA TEMEJbY
3aKOHCKOT HacJbehBama Tako W Ha cTjerame HaclhehuBamkeM Ha TEMeJby OIOpYKE.
3aKOHOM HHMje MPOITHCAHO Koja BPCTa y3ajaMHOCTH CE 3aXTHjeBa, Al CE CMATpa Ja je
JIOBOJBHA CaMo T3B. (DAKTHUKA y33ajaMHOCT, Tj. CMaTpa ce Ja MOCTOjH JIOK CE He JIOKKE
cynporHo.”’ Ha amatpujie ce He Moe TIPUMH]EHHTH yBJeT y3ajaMHOCTH T1a Ce HHMa
Tpu3HAje /1a HacJbel)yjy HeKpeTHHHE U Oe3 TOoT yBjeTa.

6.2. Ctjeyamwe Ha TeMme/py rpaBHor rnocsia

Ja Ou ctpana ¢u3muka winM mpaBHa 0co0a CTeKla MpaBO BJIACHUINTBA HA
HEKPETHUHH Ha TeMEJby TPABHOI TI0CIa TIOTPEOHO je J1a ce UCITyHE JBHje MoCceOHe
npeTnocTaBke: 1) MOCTojambe y3ajaMHOCTH 2) CYITTAaCHOCT MHUHKCTpPA HAICHKHOT 32
nociioBe npaBocyha (wi. 356.ct. 2. 3B). Y3ajaMHOCT MOCTOjU aKo je ¥y ApXKaBu
CTpaHIa KOju cTjeue HekpeTHHHY y PX Ha TeMesby mpaBHOT nocna, oMoryheHo ia u

54 Jocunosuh, T., 1as. deno, ctp. 108-109.

% Hemo, erp. 110.

*5 Haponue Hosuse, 6p. 48/03., 163/03a 35/05.
57 Cumonery, 1., nas. uranax, ctp. 19.
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XPBAaTCKH JIPKaBJbaHW/XpBATCKE TIPaBHE O0COOE CTCKHY MPaBO BIIACHUIITBA
HEKPETHMHE Ha TeMeJby MpaBHOr mnocia.’ CyrIACHOCT HAUIEKHOT MHHHCTPA
TIPEJICTaBIba OJI00OPEHE jaBHE BIIACTU 3a CTjellarbe HEKPETHWHE YMME Ce TpH3Haje
CIIOCOOHOCT CTpaHOj 0COOM Ja TIOCTaHE BJIACHUKOM HekpeTHuHe y PX Ha Temespy
npaBHor nocya.”’ Bes CyriiacHOCTH Ha/IeKHOT MUHKCTpA TIPABHHU [OCA0 O CTjeliamby
HekperHuHe je mumreran (wi. 357.cr. 1. 3B) 0qHOCHO HE MPOW3BOAM MpaBHU
yUMHaK. AKO je TpaBHH I0Ca0 CKJIOIUBEH a HEMa jOII CYIVIACHOCTH HaJUICXKHOT
MHHHUCTpa, OH he TNpOM3BOAWTH TPaBHE YYMHKE TEK aKO YCIHMje[d CYIJIACHOCT
HA[UIOKHOT MHHHUCTpPA, Tj. Y TOM CIy4ajy TpaBHM MOCA0 j€ CKIOMJBEH ITOf
cycriemsuBEAM yBjerom (wr. 297. cr. 1. m 2. 300).°° O nasamy cyrmacHocTH
MHUHHUCTAp OJIydyje Ha TeMeJby JUCKpelwjcke orfjeHe. CyriacCHOCT MMma INpaBHY
HapaB ynpaBHor akTa (wi. 356.ct. 3.3B), mto 3HauM /1a je mpoTHB OJUTyKE O YCKpaTh
CyriacHOCTH Moryhe TOKpeHyTH yIpaBHH CIOp, a aKo MHHHCTAap HHje JIOHHO
HHKaKBY OJUTYKY Taja ce IpHMjerbyjy TpaBiiia O MIyTEH agMuHicTpaimje.’’ Ako
HAJUIOKHH MUHKCTAp YCKpaTH CYIJIACHOCT, OCUM IITO MPaBHHU 110CA0 O CTjelamy
HEKpETHUHE HE TIPOW3BOMAM TpaBHE yYWHKE, Pyra HajBXXKHHja TIOCIHEIHIA je /1
CTpaHa 0co0a He MOXE TIOHOBHTH 3aXTj€B 3a JIaBAaFE CYITIACHOCTH HA CTjellame
NpaBa BJIACHUILTBA KCTE HEKPETHUHE MPHjE HETO IITO POTEKHE MET T'OIMHA OJ1 IaHa
TOTHOIIICHHA 3aXTjeBa Koju je onoujed (wi. 357.ct. 3.3B).

6.3. CTjeyamwe Ha TeMe/by 3aKOHa NN O4JTyKE Haf/Ie)KHe
BJ1acrtm

Ilo oBoM muramy mocroje pasnmuuta cxBahama. [lo jemHom Bragajyhem
cxBahamy 3a CTjellame MpaBa BJIACHUINTBA CTPAHMX 0C00a Ha HEKPETHWHAMa Ha
TeMeJbY 3aKOHA MM OJTYKE HAJJIe)KHE BIACTH MOTPEOHO je TIOCTOjamke y3ajaMHOCTH
U CYIJIACHOCTH HAJUISKHOT MHMHHCTpa 3a mMocioBe mpaBocyha. OBo ce omnpanasa
TiMe 1To 3B Kaja roBOpW O CTjeliamy IMpaBa BIACHUINTBA CTPAHMX 0CO0A Ha
HEKpEeTHHHAMa y CiTydajeBUMa KaJga He JIoNlasd JI0 HacibehuBama, HEe CIOMHIbE
W3PUYUTO TIPAaBHU T0CA0 Kao MPaBHUA TeMeJb CTjellama Beh OomheHWTO TOBOPH O
CTjeliamy IpaBa BIACHHIIITBA CTPAHUX 0C00a HA HEKPETHHHAMA 110 APYTHM MPaBHUM
TeMesbiMa OCHM HacibehiBama.> [TpeMa TOM CTajaMINTy HaUIeKHO TH]jelo He 61
MOTJI0 JIOHH]ETH OMIyKy O CTjellaby IIpaBa BIACHUINTBA CTpaHe ocobe Haj
HEKPETHHHOM JIOK Ha/IIS)KHW MUHHCTAp HE JIOHECE CYTJIACHOCT Y OOJMKY yHpaBHOT
aKTa KOjU je TMOCTao MpaBoMohaH jep je OHa MaTepHjaTHONpPaBHA IMPETIOCTABKA.
Takohep HU cy10BH HE O MOIJIM JOHH]ETH JEKIapaTOpHY OIYKY Ja CY UCITYEhEeHE
CBE 3aKOHOM TIPOIIMCAHE TIPETIIOCTaBKE 3a CTjelarbe IpaBa BIACHHUINTBA HA TEMEJbY

58 Jocumnorwuh, T., nas. deno, ctp. 112.

59 I'aBena, H., nas. deno, ctp. 394u Jocunosuh, T., nas. oeno, ctp. 112.

60 3akoH 0 06BE3HIM OIHOCHMA, Haponue nosune, 6p. 35/05, 41/08u 125/11.
61 Jocumnorwuh, T., nas. deno, ctp. 113.

%2 Yemo, ctp. 115.
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3aKOHA AKO HEJI0CTAje M CYIIIACHOCT HaUIeKHOr MuHHCTpa.’ Jlpyru cMaTpajy aa je y
CITy4ajeBMMa CTjelama MpaBa BIACHUINTBA CTPaHUX 0c00a Ha HeKpeTHHHaMa y PX
Ha TeMeJbY 3aKOHA WITH OJUTYKE BJIACTH TIOTPEOHO caMo MTOCTOjamke y3ajaMHOCTH a He
U CYIJIACHOCT HaJUISKHOT MuHHCTpa. OBO CTajalIMINTE Hala3u CBOjE ONPABIAmBE Y
onpenOM Jia je MpaBHM I10Ca0 KOjeMy je IWJb CTjellale IpaBa BIIACHUIITBA
HUILITETaH jep 0€3 CyriIacCHOCTH MHMHUCTPA HAJISKHOT 3a MOCI0oBE mpaBocyha (d.
357.crt 1.3B). 3akoH MoceOHO MPOITHCYje caMo Jia PaBHU 1Mocao Hehe mpon3BoauTH
NpaBHE yYMHKE 0€3 CyIJIaCHOCTH HaJUIGKHOT MHMHUCTPA, a He W Ja he W octaiu
MPaBHU TeMeJbH OMTH Oe3 MpaBHOI YYMHKA (CTjelama BJIACHUINTBA) aKO HEI0CTaje
cyrnacHoct. [1ITo 3Haumn 1a 3a ocTaljic TeMesbe CTjellamba HUje MOTPeOHa CYIIIaCHOCT
MUHHCTPa,> HAPABHO aKO MOCEGHNUM 3aKOHOM MM Mel)yHapOIHIM YrOBOPOM HHje
mTo Jipyro oapeheHo.

7. HekpeTHMHe Ha KOjuMa cTpaHUM He Mory ctehu npaBo
BNIaCHULITBA

Ha nojenuanm HekperHrHama y PX ctpane ocobe yorhe He Mory crehu mpaBo
BIIACHUIITBA WM OWTH BJIACHWIMMA TAKBHX HEKPETHHHA HU TIO KOjeM IIPaBHOM
TeMesby. Paznor Tome jecy 3amrtuTa mHTEpeca u curyproctr PX mmm 300r Tora mto
Ce paad O HEKPEeTHMHAMa OJf OCOOUTE TOCHOIAPCKE WM HEKe Jpyre BaKHOCTH
(ouyBame mpupoaHe cpemrHe).>> TakBa OrpaHHUCHA Y CTjeLAmby 32 CTPaHe 0C00e
HaBoM caM 3B anw 1 Heku ToceOHM TPOTIHCH.

INpema 3B-y ctpane ocobe He MOTy OMTH BIaCHUKOM (HUTH cTehH BIaCHUIITBO)
Ha T3B. HEKPeTHHHAMa Ha McKJbydeHoM moapy4jy (wr. 358.cr. 1. 3B). To cy
MoJPyYja 3a Koje je MOCeOHMM 3aKOHOM MporiaiieHo (POIcaHo) Jia CTpaHe 0cobe
HE MOT'y UMaTy NpaBo BIACHUIIITBA paJiy 3aIUTHTE UHTepeca U curypHocTd PX. Ako
cTpaHe ocoOe nMajy Beh MpaBO BIACHWINTBA HA HEKPETHMHAMa KOje Cy KacHHje
MOCEOHMM 3aKOHOM TMPOIJIAIICHEe WCKJBYYEHMM TIOZIpYYjeM TaKBa HEKpPEeTHHHA
npenasu y BracHuiTBo Peryomike Xpsarcke (wi. 358 cr. 1.3B), a crtpana ocoba
MMa TIpaBo Ha HakHay on PX mpema nporucuma o 3BNalTeby (eKCponpujarmjm)
(wr. 358.ct1. 2.3B). AKO je Ha TOj HEKPETHHHH MOCTOjaIO 3AJIOKHO MPABO WM HEKO
JIPyro CTBAapHOIPABHO OCHI'Ypambe, OHO Takoljep MpecTaje M TepeTHH HAaKHAIy 3a
m3pnamremhe. Ocrana creapHa mpaBHa Tpehux He MpecTajy nocrojatd. Ako Tpeda
cTpaHa oco0a TpeOa HACIHjeIMTH HEKPETHUHY Ha MCKJBYUYCHOM TMOPY4Yjy Takohep
HEKpEeTHHHA TpeNiasd y BIAacHUINTBO PX a HacibeHMKY TNpHIaga HaKHAmA I10
TIPOITFICUMA O M3BIAINTEHY a Ha TeMeJby MPaBOMONHOT pjeriema 0 HacibehrBamy
KOJMM je HacJbeHO npaBo yTBpheno (wi. 358 cr. 1.3B).

INoceOHa orpaHuueHa MOCTOje Y CIIy4yajy Kajla C€ CTPaHIMU I0jaBJbyjy Kao
CTjelamy NpaBa BIACHUIITBA HA MOGONMPHBPETHOM 3eM/bHIITY. Hanme, 3akoHOM

%3 Yiemo, crp. 116.
64 Cumounery, I1., nas. uranax, ctp. 23-24.
& Hcmo, ctp. 30.
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O TOJbONPHUBPEHOM 3EMJBHIITY TMpOMNHMCAHO j€ Ja T[paBO BIIACHMILTBA
TIOJEOTIPUBPETHOT 3eMJBHINTA HE MOTY IPABHUM IOCIIOM CTjellaTh CTpaHe MpaBHE 1
¢busmuKe ocode, ocuM ako MeljyHapOIHUM YTOBOPOM Huje apyrauunje oapehero (wi.
2. ct. 2). [lpaBHu mocao koju Ou OMO yCMjepeH Ha CTjelame MpaBa BIACHHIITBA
cTpaHe 0co0e HaJl TIOJHONPUBPETHNM 3eMJBHIIITEM OO Ou HumTeTan (4w1. 2. cT. 3
3aKkoHa O TMOJBOIPUBPEIHOM 3eMJBHIITY). Kako 3akoH 0 MOJBOIPHUBPEIHOM
CIIOMHUEGE CaMO TIPABHHU T10CA0 Kao MPaBHU TEMeJb 3a KOjU TIOCTOjU HEMOTyhHOCT Jia
CTpaHe 0co0e CTEKHY TPaBO BJIACHUIITBA, HHjE HEJIOMYIITEHO Jla CTPaHe 0Co0e UIaKk
CTEKHy IIPaBO BJIACHUIITBA IOJHOIPHBPEIHOT 3EMJBHINTA IO HEKOM JAPYroM
NPaBHOM TeMeJby, HapaBHO Y3 WCIYHEHE CBHX IOCEOHMX IIPETIIOCTaBKH 32
CTjellae BIIACHUIITBA HEKPETHHWHA KaJa Ce pajd O CTpaHoj ocolOu (y3ajamHOCT,
CYIJIaCHOCT HaUIeKHOT MHUHHKCTpa). OBO BpHUjemH MOJ YBjETOM Ja Mel)yHapoaHum
yroBopom Huje apykumje ompeleno.®®

Hanasee u npema uit. 113.c1. 2.3aKk0Ha 0 3aIITUTH MPUPOJIC CTPAHE MPABHE WIN
(m3uuke 0cobe He MOry CTjel[aTH IMPaBO BIACHUINTBA HA HEKPETHMHAMA Y T3B.
3amTuheHuM MjeJIOBUMA MPHPOIE OCHM ako MeljyHapoaHHM YTOBOPOM HHje
npyrauvje onpeheno. Y 3amruheHe mujenoBe Mpupojae CHaiajy. CTPOTH pe3epsar,
HaI[MOHAIHH TapK, TIOCEOHM pe3epBart, MapK MPHPO/e, PeTHOHAIHH MapK, CIOMEHHK
TpUpoZe, 3HA4YajHA KpajoOpas, MapK-IilymMa W CIHOMEHHK IapKOBHE apXUTEKTYpe.
Jlakie, Ha HeKpeTHHHaMa Koje Cia/iajy y 3amTrheHe JujeNioBe MPUPOJIe CTPAHIT HI
[0 KOjOj OCHOBM HE MOTY CTjeliaTH NpaBo BiacHUIITBA. CTaTyC THX HEKPETHHHA
W3jeIHaueH je ca CTaTycOM HEKpEeTHHHA Ha MCKJbY4YeHOM Moapydjy. To 3naum na 6u
Jonuio ¥ o npuMjere wi. 358u un. 3586 3B-a yKoimko cy moje/iHe HeKpeTHUHE
Ha Kojuma je Beh cTpaHa ocoba cCTeKsa BIACHUINTBO HAKHAJHO YKJbydeHa Y
3amTrhieHe JMjeIoBe TPUPOJIE, OJHOCHO aKo je CTpaHall MOCTa0 HACIHEAHUKOM
TAaKBUX HEKpeTHHHA (Tpesia3ak y BiacHMIITBO PX y3 HakHajiy mpema MpormcuMa o
3BIaITersY).’

KonauHo, y unt. 52ct. 2. 3ak0oHa 0 IymMama MmponucaHo je Ja CTpaHe MpaBHE U
(u3ruke 0co0e HE MOTY CTjelaTh TMPABO BJIACHMINTBA HA IIyMaMa M IIYMCKOMe
3eMJBHIITY, OCHM aKo Mel)yHapoHrM yroBopoM HHje apykuuje oapehero. Tume cy
IIyMe W OIyMCKO 3eMJBHIITA y Toriiey MOrylHOCTH CTjeliara NpaBa BIACHUILITBA
CTpaHux ocoba M3jelHauYeHe ¢ HEKPEeTHMHaMa Ha WCKIJbYYeHOM nonpyyjy. Cee 1mTo
BpUjel 32 HEKpETHWHE Ha WMCKJbYYEeHOM TOAPYYjy Ha ororapajyhm ce HaduH
MpUMjerbyje U3a IIyMe U IIyMCKa 3eMJBHIITA, ako Mel)yHapOIHUM YrOBOpPOM HEje

JpyKuuje oxpeleHo.

66 benaj, B., Ilocebno cmeapuonpasno ypehere 3a nomonpuspeona 3emmuuima, -
I'aBena, H., u np., CtBapHO mpaBo, cBe3ak 3, mocebHa mpaBHa ypehema, 2011,ctp. 119.
O tome u: MaranoBan, Byukosuh, P., Ocobe uz EY kao cmjeyamemu npasa
enacnuwmea na nekpemuunama y PX, npema nosenu 3axona o eracnuwumey u opyeum
cmeaprum npasuma uz 2008.2o00une, Mupopmarop, op. 5743, 2009¢1p. 7.

" Tako u Jocumnorwuh, T., nas. deno, ctp. 118.
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8. NocebaH nonoxxaj ocoba ns EY

IoceGHoCT MONOKaja apikaBJbaHa M MPaBHUX 0co0a W3 AprkaBa wiaHwia EY
orjefa ce y TOMe INTO Cy Yy jeOHOM Jjely IpoMeTa HEKPEeTHHHA MOTITYHO
u3jeiHauCHN ¢ JoMahuM Jip)KaB/baHUMa M TPaBHUM Oco0ama, a y Jjeiny KOju ce
OJTHOCH Ha HEKPETHHHE Ha M3y3eTHM TO/IpYYjrMa TIOCTOjH 3a0paHa CTjenama.

Pery6iuka Xpearcka je CropasyMOM O CTAOWIM3AIMH ¥ TPHAPYKUBAHY
(xoju je motmucan y JlykcemOypry 29. 10. 2001a crymmo Ha cHary 1. 2. 2005.
roauHe) m3Mel)y ocranor mpeysena 0OBe3y MOCTENEHOT YKJIamarma Mpernpeka 3a
crnobomHO onBHjame TproBuHe m3melhy PX u nmpxaBa umanmma EY-a. Crnobommo
OIIBMjatb¢ TPrOBHHE TONpasyMHjeBa W YKIAWalke OrpaHdyeha y IPOMETY
HekpeTHrHA. PX je mociheandHO ToMy Tipey3erna 00Be3y MOCTYITHE JIHOepaTi3almje
peXHMa CTjelarha HeKPEeTHUHA 10 KOHAYHOT MOTIYHOT YKJIamarha CBUX OrpaHHIeHa
y IPOMeTy HeKPETHHHA 3a (H3HUKe 1 MpaBHe 0cobe u3 aprkapa wianwma EY.%°

360r HaBeJeHHX pasnora (3axTjeBa) auOepaIn3aliije IpoMera HeKpeTHHHa, 3B
je y CBOjM M3MjeHaMa Koje cy crymwie Ha cHary 1. 2. 2009° nornyso m3jenmasmo
JpKaBJbaHe M MPaBHE 0co0e U3 aprkaBa wianuia EY ¢ XpBaTckuM Jp)kaBjbaHAMa U
nomMahuM TpaBHUM 0co0ama y TIOMIIey TPETIIOCTaBKU KOje BpHje/ie 3a CTjeliame
npaBa BiacHUINTBA Ha HekperHnHama y PX (wi. 35& 1. 3B). He 3axtjeBa ce
UCITyHEHhe HUKAKBUX TTOCEOHMX MPETIOCTAaBKU Kao IITO CE TO 3aXTjeBa 3a OcTaje
ctpaniie (y3ajaMHOCT, CYIJIACHOCT HaJIC)KHOT MHMHHCTpa). Jlakie, Ap)KaBibaHu U
npaBHE 0co0e U3 JapkaBa wianuiia EY wmako cy cTpaHIM, y NMpaBHOM MPOMETY
HekpeTHrHa Y PX mMmajy victi TpeTMaH kao Jomahu qpikaBJbaHH | TIPaBHE 0C00e.
[IroBwuiIe, MOCTYIIIM KOjU Cy ApyKaBJbaH! U TIpaBHE ocobe 13 EY-a mokpeHysm paau
JOOWBama CyrJIaCHOCTH 3a CTjeliarhe¢ MpaBa BJIACHUINTBA HAa TEMEJbY IPaBHOTA
ocJia, a HUCY OFUTH MpaBOMONHO OKOHYAHH JI0 CTYyIama Ha cHary n3mjeHa 3B (1. 2.
2009)00ycraBibenu cy 10 cinyxoeHoj ayxuoctr (wi. 5. 31/ 3B). C npyre crpane,
aKo Cy Ip)KaBJbaHU U MpaBHe ocobe n3 EY-a ckiomunm npaBHe MOCIIOBE O CTjelamby
HEKpPETHWHA, a HUCY jOII OWiIM TOOWIM CYTJIACHOCT HAJIEKHOT MUHHCTpPA WJIH je
HHCY HH 3aTPXIJIN, TAKBH Cy NPABHU TIOCJIOBH 10 CAMOM 3aKOHY KOHBAJIWIHPAIIH
(wr. 6. 3UJ 3B-a), mox yBjeToM Ja ako Cy MCIHyHeHE W onhe MpeTHocTaBKe 3a
BaJbAHOCT TIPABHOT IMOCJa. TakBH MpaBHH MOCIOBH O MO MpHUjalIeM MPAaBHOM
ypehemy OWIM HHUINTETHH YIpaBo 300T HEMOCTOjama CYITIACHOCTH HAIJIEKHOT
MuHHCTpa. HaBeaeHo npasmiio 0 KOHBATMIAIM]U UM PETPOKATUBHO JijeNioBame (EX
tung, ma cy ThMe apykaBJbaHK M TpaBHE 0cobe u3 EY-a Koju Cy CKIIOMMIN TIpaBHE

%8 3akon o morBphuBamy Cropasyma O CTAaGHIM3AIMjH M TPHAPYKUBamY n3Mely
Peny6nuke XpBarcke n Eypornckux 3ajenHuiia 1 BUXOBUX JpkaBa wianuua, Hapoane
HoBHHe-MelyHapoHu yroBopu, 6p. 14/01.

& Jocunoruh, T., nas. deno, ctp. 130-131.

" 3akoH M W3MjeHaMa ¥ JONyHAMa 3aKOHA O BIACHUIITBY H APYTMM CTBAPHHM
npasuma, Hapoie HoBuHe, 6p. 146/08 flame: 31/ 3B).
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TMOCJIOBE O CTjelalby HEeKpPEeTHWHA U Tpuje cTynama Ha cHary 3WJ] 3B (1. 2. 2009)
M3jeTHAYeHN C OHMMA KOjH Cy Te ITOCIIOBE CKIIOIMIIM HAKOH HAaBEICHOT 1aTyMa.

Nmak mocToju u u3y3erak, a To Cy HeKPEeTHHHE Ha T3B. W3Y3€TUM IO/IpYYjHMa
(wr. 35& cr. 2.3B). HekperHune Ha U3y3eTUM MOIPYYjUMA JP)KABJbAHU U TIPABHE
ocobe 3 apxasa wianua EY ve mory yorhe crehn y BnacHuiTBo. [Ipema 3B-y y
CIIOMEHyTa HM3y3eTa MOApYydja W3PHUYUTO CIaJajy MOJHONPUBPEIHO 3EMJBHINTE U
3amTrheHd JTMjeNIOBU TIPHPOJie O YeMy BpHjEld CBE IITO je paHuje OmiIo PedueHo.
Orpanndeme npoMeTa 3a HaBeleHe HEKpeTHHHE Mpu3Hato je Wy wi. 60 cr. 2
Criopa3yma o craOuimi3aIiiji 1 IpUApYKUBARY, IOK Cy U3y3eTa Mopydja HaBeaeHa
y Homatky VII Cmopasyma. Ho oBmje Tpeba Harmacuté fa mpeMa YTOBOPY O
npuctynary PX EY (mpwior B. Touka 3) orpaHMuema y TpoMmeTy ¢
MOJHONPUBPEIHIM 3€MJBUIIITEM KOja CYy yTBpheHa 3aKOHOM O TOJHOIPUBPEIHOM
3eMJBUIITY, & OJTHOCE CE Ha CTjelarhe BIACHHINITBA MOJHOIPHBPEIHOT 3eMJBHINTA OJT
CTpaHe ApXaBjbaHa U MpaBHUX ocoda 13 EY, PX mMoxke 3anprkaty Hajaysbe 7 rogmHa
Ofl aHa TpHCTyMama. Hajay/be HaKOH TOr poKa CBa OTrpaHUYEHa y IMPOMETY
TIOJEOTIPUBPETHOT 3EMJBHIIITa MOPAjy OWTH YKHHYTA CIIpaM JIp’KaBJbaHa M IPaBHAX
ocoba m3 EY. Illymcka 3emspMinTa W IIyMe W Jajbe He OW MOIJIH CTjeliaTd y
BJIACHUIIITBO JIPyKaBJbaHu U TpaBHE ocoOe u3 EY jep onpenda 3akoHa o mrymama
KOja TpHjedd CTpaHIFMa CTjellalbe BIACHWINTBA HAJl IIyMaMa M IIYMCKAM
3eMJBHILITEM HHje CyCHIeHIMpaHa (Makap ce TAKBO OrpaHHYCH:E He crioMube y 3B-y,
amn wi. 49. cr. 5 Cropazyma O cTa0WIM3alMju U TIPUIPYKUBAY H3PHUHTO
MpHU3Haje MOCTOjake TAKBOT OrPaHNYCH-a MPOMETa 33 IIIyME U IIIYMCKO 3eMJBHUILTE Y
noryiey apymTaBa khepu TproBaukux apyinrasa u3 EY). 3aHUMIBHBO je CTame y
TOTJIe/ Ty HEKPETHUHA Ha MCKJbYYCHOM mozipy4qjy u3 wi. 358.3B (HekperHute paau
samrtute uaTepeca u curypaoctd PX). Hanme, 31]1 3B-0M je M3pHUHTO MPOIMCAHO
na ce onpende 3B-a o wi. 354. 10 358.He npuMjerbyjy 3a JApiKaBibaHe U TPABHE
ocobe m3 EY, mrTo 3Haum 1a Ou ApykaBJbaHU U MIpaBHE 0co0e U3 AprkaBa wianuia EY
HayesIo MOIJIM CTjellaTH HeKPETHHHE Ha MCKIbYYCHOM NOnpy4jy (He 1 Ha u3y3eToM !)
Kao W ApXKaBJbaH! 1 NpaBHe ocobe u3 PX.

9. NojeauHn mehyHapoaHu yrosopm

CrBapHomnpaBHH cTaTyc ctpaHa y PX ce orsiena u ¢ o03upoM Ha pazinyuTe
MmelyHapoHe yroBope kojuma je PX mpucTtymmna nimv ux je CKIIonmia.

OBaje crioMumeMo Mapakelku yroBop O OcHHBamwy CBjeTCKe TProOBHHCKE
oprauuzaije kojemy je PX npucrynmia y XKenesu 17.cprmba 2000.motnvcuBamemM
[Iporokona o mpuctynamy. “ Y IIpoTokoy HaBeseHa Cy M OTpaHUYEHhA Y CTjelamy
CTBapHUX TIpaBa cTpaHana y Jlmctn m3yseha ox craryca HajmoBnamTeHHje HaIwje

n Maranosan Byukosuh, P., nas. unanak, ctp. 7.

2 Bakou o norephuBaby Ilporokona o mnpucrynamy PemnyOnuke XpBarcke
MapakenikoM yroBopy o ocHuBamy CBjeTcke TProBHHCKe opraHuszauuje, Haponue
HoBHHe-MelyHapoHu yroBopu, 6p. 13/00.

74



360pHUK pagoBa ,YcnyxHo npaso”, Kparyjesau, 2013.

(wranax |l mporokona). TIpema TIporokomy cTpaHe ocobe MOTY CTjeraTd IpaBo
BIIACHUIITBA HEKPETHWHA Y3 WCITyEEHE CBHX IIOCEOHMX TIPETIIOCTaBKH KOje
3axtjeBa ¥ 3B (y3ajaMHOCT M CYIJIACHOCT HaISKHOT MUHKCTpa). [IpoTokosiom je
HABEJICHO J1a Cy TaKBA OIPaHMYCH:A TIPUBPEMEHOT KapaKTepa ajii HUje HaBE/ICH POK
M0 Kajga 6M ce OHA Mopana OTKIOHHTH.® II0CeOHO OrpaHHUEHE y CTjelamy
HEKpEeTHWHA OJHOCHIIO OU ce Ha foMahe TpaBHe 0co0e, au Koje Cy paay 00aBbama
TjENIaTHOCTH, paiy TpyKama yciayra y XpBaTcKOj OCHOBaJe HMHO3EMHE IIpaBHE
ocobe. IIpema IMpoTokoiy TakBe mpaBHe 0code moriie ou y PX crjeniatu camo oHe
HEKpETHWHE KOje Cy TOTpeOHe 3a 00aBJbambe HHHXOBE MjENaTHOCTH, a OCTaie
HeKpeTHrHe yorihe He O Mordie ctjenari. OBaKo je pjelierhe HEMOBOJbHHjE HO IITO
Ou To OMJIO MO XPBATCKUM TIPOMHMCHMA Kajlla CTpaHe mpaBHe ocobe ocHuBajy y PX
npaBHe ocoOe. TakBe ce ocobe cMaTpajy JoMahrma 1 HeMajy HUKAKBHX OTPaHHYCH-a
y crjeramy HekperHuHa.'' IToIpyXHHMIE CTPAHMX TPAaBHMX 0CO0A Koje Hemajy
craryc joMahux MmpaBHUX 0co0a MOT'Y CTjelaTh HEKPETHHUHE MOTPEOHE 32 00aBIhahe
njenatHoctd y PX y3 CyriacHOCT HajIe)KHOT MUHHCTpa (He 3axTjeBa ce moceOHO
MOCTOjarbe Y3ajaMHOCTH).

Pacnianom ex COPJ nprkaBihaHu U TpaBHE 0coOe M3 OMBIIMX jYTOCIABEHCKUX
peryonuka moctanmu cy crpaHid y PX M Mory crjeratd mpaBO BIIACHUIITBA
CYKJIAJTHO TTOCEOHMM TPETIIOCTaBKaMa MPOITHCAHNM 3a CBe cTpaHie y 3B-y. [Ipasma
3B ce npuMjemyjy ako MOCEOHNMM 3aKOHOM WM MeljyHapOIHHUM YrOBOpOM HHje
Hemrro apyro oxpehero.”® PX je cknommna MelyHapoxse yroBope o ypehuBarby
MMOBHHCKONPABHHX OfHOCA ca PerryGmikom Makenormjom’® i ca PerryGmikom
CrnoBennjoM’’ kojuma cy ypeljeHa 1 Heka IHUTaEa CTjel[amba MpaBa BIACHHIITEA Ha
HekpeTHHHama y PX o1 ctpaHe prkaBibaHa U PaBHUX 0c00a M3 THX JIBUjY Jp)KaBa.
Hagenenn mehynpxaBHu yroBopH paszivKyjy Ja JiM je TIpaBHA OCHOBA 3a CTjelambe
BJIACHHIIITBA HAcTala JI0 TpeHyTKa ocamocTtasberba PX (8.10.1991 ) HakoH Tora.
Axo je mpaBHa oco0a HacTaja IpHje ocamMocTalbera, a 0e3 003upa Ha TO Thje je
HacTana, JAp)KaBJbaHM M MpaBHe ocobe u3 PemyOnmke MakenoHuje, OmTHOCHO
Peryormuke CrioBeHuje y CTjelialby TpaBa  BJIACHUINTBA HA HEKPETHHHAMA
n3jeiHaueHy cy ca oMahuM GI3UYKHAM 1 TIpaBHEM ocobama. Jlakie, y ToM ciydajy
HE 3aXTHjeBA CE WCIYHCHE IMOCCOHMX TNPETIOCTABKU 3a CTjellabe HEKPETHHHA
(y3ajaMHOCT, CYTJTaCHOCT HaJJIe)KHOT MHHHCTpA). AKO je MpaBHa ocoba Hacraia

I8 JocumoBuh, T., nas. deno, ctp. 129.

74Hcmo, ctp. 130.

s Hcmo, ctp. 120.

® Vrosop msmelyy Bruage PemyGmuke Xpsarcke u Bmaxe Pemy6iuke Makegonuje o
ypelhery UMOBHHCKOTIPABHUX OJHOCA CKIOIUBEH je y 3arpedy 18. 11. 1998l oaune a
crynmno Ha cHary 12.8.1999.romune, Hapoane HoBuHe — Mmel)yHapomnu yroopw,
9/1999.

" Vrosop msmeljy Bmaxze Pemy6mmke Xpearcke u Bmage PemyGmuke Crosermja o
ypelerby IMOBHHCKOIIPABHUX OJIHOCA CKIIOIUBEH je y JbyOspanu 8. 10. 1999ronune a
crynmuo Ha cHary 23.2.2000.romune, Haponne HoBuHe — Mmel)yHapomnu yroopw,
15/1999.
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HAaKOH ocamocTaibeba PX, Tanma he ce apkaBbaHu u mpaBHE ocobe u3 PemyOiiike
Makenonuje, omHocHO PerryOonmmke CroBeHHMje cMaTpaTH CTpaHHM ocobama Te ce
npuMjeryjy mpaBmwia 3B o moceGHUM mpeTrocTaBKkaMa Koje CTpaHe 0code Mopajy
MCIYHHTH a2 OM Ha noapydjy PX crexne HexpeTHuHY.® Y MOTOEEM CIydajy
IpUMjebYje ce YHYTapHe MPaBO CBAKe Ofl YTOBOPHHUX CTpaHa y IOIVIENy CTjelama
HEKPETHHHA O]l CTpaHe (M3MYKUX M MPaBHUX 0C00a M3 Jpyre YroBOpHE CTpaHe.
Hcra ce mpaBunma wmehyapikaBHHX criopasyma TpuMjermyjy u y PermyOmwmm
Maxkenonunju, ogHocHo PermyOnmmim CrnoBeHMju Kajla Ha HHXOBOM  IOAPYYjY
HEKpEeTHHHE CTjedy ApKaBJbaH! U TipaBHe ocobe n3 PX.

10. 3ak/pyuak

OrpaHnverma CTjellama HEKPEeTHHHA CTPaHIMMa IO3HATa Cy Off HajCTapHjux
BpeMeHa. OrpaHuyeha MocTaB/ba BiacT (Biamap, (eyaanam) Kako OW CIpHjedrn
crabJbehe TOCIIOAAPCKOr TeMeJba CBOJUX TIOCjela, a TUMe W BiacTd. JlokaimHo
CTAaHOBHHMILTBO M HHMXOBE ONNMHE Takohep Hajaze uHTepec wmTutehn CBoje
eKOHOMCKE TeMmesbe. Pasnmmkyjy ce orpaHmuema crjeliama  obpaleHor
TMOJBOTIPUBPEIHOT 3MJBHIITA Kao U Mallbaka Te myma. LIpkBa u leHH IpUTaTHALN
cy Taxkoljep orpaHHuUEeHH Kao CTjeraTesbt, a jeMHO TOBIAIITEHH CI0jeBH (ruieMuhi)
TIOHET/Ij€ NMajy TIPUBUIIETH]€ CIIOOOTHOT CTjelama.

Y PemyOmimm  XpBarckoj MOceOHOCT CTBapHOMPABHOT TOJI0XKaja CTpaHIA
orsesa ce y MOryhHOCTH CTjenama BlacHUINTBA Ha HekpeTHuHama y PX. TIpu Tome
MOpaMO Pa3IMKOBATH HEKOJIMKO KaTeropuja CTpaHux ocoda ((pM3HYKMX M MpaBHUX)
¢ 0031pPOM Ha MPETIIOCTAaBKe KOje MOpajy OMTH UCITYEh-aHe 3a CTjelarmhe HEeKPETHHHA U
¢ o03upoMm Ha (He)MOTyNHOCT CTjellamba MOjeIMHUX HEKPETHHHA C O003MpOM Ha
BHUXOBY HaMjeHy (TIOJbOIPUBPEIHO 3EMJBHMIITE, HIYyME M IIYMCKO 3EMJBHIITE,
UCKJbydeHa Tofipy4ja utn.). Ocrana orpaHiYeHa CTBapHA IpaBa HA HEKPETHHHAMA,
0o0Be3Ha TpaBa Ha HEKpETHHHAMa M KOHIIECHje CTpaHe oco0e MOory crjermartd Oe3
OrpaHHYeHA.

[IpBy Kareropmjy crtpanmx oco0a YMHE OHH CTPAHIM HA KOj€ CE MPUM]EHmY]Y
onpenode un. 354 — 3583B. Paqu ce ocobama Kkoje HEMajy TPHIIaIHOCT JpiKaBa
ynanuia EY, a Hucy apxkaBbanu PX, oJHOCHO ako ce paay O TpaBHUM ocodama
koje Hucy peructpupane y PX. Osnje crnanajy u anmatpuau. Jla Ou Takee ocobe
Morde crehn HekpeTHuHY Y PX motpeOHO je ucimyHuTH moceOHe MPETIOCTaBKe a TO
Cy. y3ajaMHOCT (camo Koj Hac/helhjuBarba Kao MPAaBHOT TeMeba CTjelamba), Te
y32jaMHOCT M CYIJIACHOCT MHMHHCTpPa HaJUISKHOr 3a MocjioBe mpaBocyha (3a cBe
MpaBHE TeMeJbe CTjel[arba BIACHHINTBA). Y3ajaMHOCT ce TpaXku Jia je Oap (axridHa
(cmatpa ce j1a OCTOjM JIOK ce He JIOKake cynpoTHO). Ho, mojenHu ayropu UCTHIy
Ja OW CYIJIaCHOCT HaJJIeKHOI MHMHHCTpa Owiia TOTpeOHa caMo 3a CTjelame Ha
TeMeJby TPABHOI TI0OCNA, a HE W 3a OcTajle TeMeJhe CTjellama 3a Koje Ou OmiIo
JIOBOJbHA caMO Yy3ajamMHOCT. OBO OIMpaBiaBajy CTABOM Jia 3aKOHOJABAIl IOCEOHO

& Jocunoruh, T., nas. deno, ctp. 124-125.

76



360pHUK pagoBa ,YcnyxHo npaso”, Kparyjesau, 2013.

MPOIIKCYje HUINTETHOCT MPABHOI TIOCHA aKO HE IMOCTOjU CYIVIACHOCT HAIKHOT
muaKCTpa. OCHM IITO je MOTpeOHO HCIYHEHe MOCEOHMX TPETTIOCTABKH Aa Ou
CTpaHe 0co0e ImocTae BIacHUIMa HekpeTHHHa y PX, mojeHe HekpeTHHHE yorthe
He MOTy cTehH y BIACHUINTBO: HEKPETHUHE HA UCKJBYIEHOM TOAPYYjy (HEKpETHUHE
o/l MHTepeca U curypHoctd PX), MOJbONPHUBPEIHO 3EMIBHMIITE, HIyME U IIYMCKO
3eMJBMINITE, HEKPETHUHE Y 3aIITHNEHNM ] eJIOBIMAa TIPHPOIE.

Hpyry xareropujy ctpaHux ocoda 4riHe pKaB/haHH U MPaBHE 0c00e 13 AprKaBa
yianuna EY. OHe cy y noTnyHocTy m3jeqHaucHe ¢ gjoMahuM ocobaMa y CTjenamy
TpaBa BIACHUINITBA HA HEKPETHIMHAMA 110 CBUM TIPAaBHUM TeMesbuMa. He 3axTjeBa ce
UCITYHCHe  JIOIATHUX — TPETIIOCTaBKU  (Y3ajaMHOCT, CYIVIACHOCT — HAJIeKHOT
MMHHUCTPa) Kao YBjET 3a CTjelame HeKpeTHHHa. Ha mojeqMHuM HeKpeTHHHaMa Hu
IpKaBjbaHH HU MpaBHe ocobe u3 ApkaBa wiaHuia EY He mory crehu mpaso
BJIACHUIIITBA: [ITyME W IIYMCKO 3€MJBHILTE T€ HEKPETHUHE HA M3Y3€TOM IOAPYI)jY
(TOJBOTPUBpPETHO 3EMJBHIIITE M HEKPETHHHE Ha 3aIITHNEHHM [IHjeIOBIMA IIPUPO/IC).
OBe TOTOmE Baba PA3NMKOBATH O]l HEKPETHMHA HA WCKJbYYEeHOM MONPYYjy.
CrpuktHo Tymauehu ciioBo 3akoHa (3B) mMoxke ce 3ak/bydnTH Ja OM ocobe u3
IpkaBa wWwianuma EY Mornie crjematd HEKpeTHWHE HA HCKJBYYCHOM TOAPYY)Y
(HexpeTHMHE 071 MHTEpeca U curypHocTH 3a PX) jep To Mory u momahe ocobe, ocum
aKo TIoceOHMM 3aKOoHOM He Ou u momahe ocobe Omie y Tome orpanmueHe. [lopen
TOTa, OTPaHUYeHHa Y CTjelarby BIACHUIITBA HA MOJHOIPHBPEIHOM 3€MJBUILTY MOTY
TpajaTy HajayJbe 7/ roauHa ox npuctynama PX EY. Hakon Tora mossornpuBpenHo
3EMJBMINITE BHIIIC HE YJIa3U Y M3Y3€TO MOZAPYYje U CI000aHO ra ocode u3 EY mory
crehn y BracHMIITBO 03 WKAKBUX OrpaHWYeHha H HCHYHhemha IOCeOHIX
MPETIOCTABKH.

Tpehy kareropujy ctpaHux ocoba YMHE OHE Ha KOje ce ofHoce MelyHapoaHU
yroBopu koje je ckmommia PX a y kojuma ce ypehyje m mmrame cTjerama
BJIACHMINITBA Ha HeKpeTHWHamMa. Ho, anammsupajyhum Takse melyyHapomne yroBope
MOXKEMO 3aKJbYUHTH Jia je y HhUMa NPUMHjCHCHO HAYeNo 3ap)kKaBarba moctojehe
perynaruse u3 3B y morneay crjeliamba NpaBa BIACHHUINTBA Ha HEKPETHHMHAMA OJ1
cTpaHux 0coba (y3ajaMHOCT, CYIJIAaCHOCT Ha/UIGKHOT MHUHKCTpA). JIpyruM prjednma
HHje JIOIUIO JI0 IPUMjeHe Kilay3yJie O HajroBNIamTeHnjoj Harpju. [loceban nosnoxaj
MMajy caMo ApXKaBJbaHU U MpaBHe ocoOe n3 PeryOimke Makenonuje u PenyOniike
CrnoBenmje ako cy 10 gana ocamoctasbera PX (8. 10. 1991} rexiu npaBHy OCHOBY
3a cTjename BracHUTBa HekpeTtHnHa y PX. Takse ocobe he y Tom ciydajy crehu
MpaBO BJIACHUIITBA HEKPETHHHA Kao M Jomahie ocobe 0e3 MCIymema MOCeOHMX
TIPETTIOCTAaBKH W 0€3 WKaKBUX OrpaHWYeHa y CTjelalby ¢ 003MpOM Ha BPCTY
HEKpETHHHE. AKO je TIpaBHa OCHOBA HACTaJla HAKOH HaBEJICHOT JlaTyma, ocode u3 P.
Maxkenonuje u P. CroBeHuje nmajy ToJokaj Kao M CBake Jpyre cTpaHe ocodOe
CyKIamHo onpeadama 3B U moceOHMX 3akOHa KOjU OrpaHHYaBajy CTjelama Y
BJIACHUIIITBO CTPaHAIIA ITOjeMHIX BPCTa HEKPETHHHA.
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LEGAL STATUS OF FOREIGN PERSONS IN ACQUIRING THE
PROPERTY ON THE REAL ESTATES IN THE HISTORY AND
IN THE CONTEMPORARY LAW OF THE REPUBLIC OF
CROATIA AS A PRECONDITION TO PROVIDE SERVICES

Summary

Restrictions to foreign persons to acquiring thelrestaes have been
known from the earliest times. Restrictions aresdeined by the authorities
(ruler, landlord) to prevent weakening of the ecwmio foundations of their
possessions and thus power. The local populati@htheir municipalities also
find interest in protecting its economic foundatiorRestrictions exist in regard
of the agricultural land, grassland and forestseT®hurch and its members are
also restricted to acquiring the real estates. Othly privileged classes (nobles)
occasionally have the privilege of free acquisitafrihe real estates.

In the Republic of Croatia legal status of foreigersons in acquiring the
real estates is regulated by the general and speulas of property law and
by the international agreements. Foreigners shoutteet the specific
prerequisites that depend on the legal basis ofabguisition (reciprocity is
required for acquisition the real estates on badisnheritance, and reciprocity
and approval of Minister of Justice are required &zquisition the real estates
on others legal basis). On certain real estates hesibility of foreigners to
acquire the ownership is excluded (Real estatexaluded areas, agricultural
land, forests and forest land, protected naturakams). Citizens and legal
persons from the European Union can acquire thd estates as well as
Croatian citizens without the fulfillment of additial requirements. But even
for Citizens and legal persons from the Europeambralso exists a inability
of acquisition of forests and forest land, protecteatural areas and
agricultural land. Regarding of the agriculturaldd, for EU nationals and EU
legal persons is prescribed the restrictions to wdgg of 7 years from the
Croatian accession to the EU.

Key words foreigners, property, real estates, history, Buean Union.
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