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Associate Professor, University of Rijeka

7KH�UHQGHULQJ�RI�WKH�)LQDO�$ZDUG�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJ�EHWZHHQ�&URDWLD�DQG�6ORYHQLD�LQ�
-XQH������LPPHGLDWHO\�WULJJHUHG�WKH�ULVH�RI�D�QHZ�DQG�VWLOO�RQJRLQJ�GLVSXWH��&URDWLD�GRHV�QRW�DF-
FHSW�WKH�DSSOLFDWLRQ�RI�WKH�$ZDUG�DQG�UHIXVHV�WR�LPSOHPHQW�LW��FODLPLQJ�WKDW�WKH�DUELWUDWLRQ�SURFHVV�
ZDV�LUUHYHUVLEO\�FRPSURPLVHG��6ORYHQLD��RQ�WKH�RWKHU�KDQG��LQVLVWV�RQ�WKH�$ZDUG¶V�LPSOHPHQWDWLRQ��
7KH�IRFXV�RI�WKLV�$UWLFOH�LV�QRW�RQ�WKH�GHHSHU�HODERUDWLRQ�RI�WKH�)LQDO�$ZDUG��EXW�UDWKHU�RQ�WKH�H[-
DPLQDWLRQ�RI�WKH�µ-XQFWLRQ�DUHD¶�FRQFHSW��ZKLFK�KDV�EHHQ�LQWURGXFHG�E\�WKH�$ZDUG��,W�UHSUHVHQWV�D�
XQLTXH�DQG�FKDOOHQJLQJ�UHJLPH�RI�D�µIUHHGRPV�RI�FRPPXQLFDWLRQ¶�WKDW�LV�WR�EH�LPSOHPHQWHG�LQ�SDUW�
RI�WKH�&URDWLDQ�WHUULWRULDO�VHD�ZLWK�WKH�SXUSRVH�RI�UHFRQFLOLQJ�ERWK�WKH�6ORYHQLDQ�UHTXHVW�IRU�DFFHVV�
WR�WKH�+LJK�6HDV�DQG�WKH�&URDWLDQ�VRYHUHLJQW\�LQ�LWV�WHUULWRULDO�VHD�

.H\ZRUGV��-XQFWLRQ�DUHD��&URDWLD��6ORYHQLD��DUELWUDWLRQ��PDULWLPH�GLVSXWH��ODZ�RI�WKH�VHD

1. Introduction

Croatia and Slovenia are neighbouring countries that share a common history, EU membership, 
land and maritime boundaries, good relations between their citizens, but also a long-standing bor-
der disagreement.1 After proclaiming their independence, both Croatia and Slovenia, as successor 
states of the former Yugoslavia, arranged their land borders by using the principle of uti possidetis 
MXULV.2 This means that in a situation of succession, the boundaries of the predecessor state become 
1 About the events during almost two decades of misunderstandings, see more in: T. Bickl, 5HFRQVWUXFWLQJ�WKH�,QWUDF-
WDEOH��7KH�&URDWLD�6ORYHQLD�%RUGHU�'LVSXWH�� DQG� ,WV� ,PSOLFDWLRQV� IRU�(8�(QODUJHPHQW� Croatian Political Science 
5HYLHZ��9RO������1R�����������SS���������9��Ĉ��Degan, &RQVROLGDWLRQ�RI�/HJDO�3ULQFLSOHV�RQ�0DULWLPH�'HOLPLWDWLRQ��
,PSOLFDWLRQV�IRU�WKH�'LVSXWH�EHWZHHQ�6ORYHQLD�DQG�&URDWLD�LQ�WKH�1RUWK�$GULDWLF, Chinese Journal of International Law, 
9RO�����1R�����������SS�����������9��Ĉ��'HJDQ��6SRU�R�JUDQLFDPD�L]PHÿX�+UYDWVNH�L�6ORYHQLMH�>7KH�ERXQGDU\�GLVSXWH�
EHWZHHQ�&URDWLD�DQG�6ORYHQLD@��3RUHGEHQR�SRPRUVNR�SUDYR�>&RPSDUDWLYH�0DULWLPH�/DZ@��9RO������1R�������������
pp. 18-30; P. Pipan, %RUGHU�'LVSXWH�%HWZHHQ�&URDWLD�DQG�6ORYHQLD�$ORQJ�WKH�/RZHU�5HDFKHV�RI�WKH�'UDJRQMD�5LYHU, 
$FWD�*HRJUD¿FD�6ORYHQLFD��9RO������1R�����������SS�����������9��6DQFLQ��6ORYHQLD�&URDWLD�%RUGHU�'LVSXWH��)URP�
Ä'UQRYãHN�5DþDQ³�WR�Ä3DKRU�.RVRU³�$JUHHPHQW��(XURSHDQ�3HUVSHFWLYHV�±�-RXUQDO�RI�(XURSHDQ�3HUVSHFWLYHV�RI�WKH�
:HVWHUQ�%DONDQV��9RO����1R�����������SS����������'��9LGDV��7KH�81�&RQYHQWLRQ�RQ�WKH�/DZ�RI�WKH�6HD��WKH�(XURSHDQ�
8QLRQ�DQG�WKH�5XOH�RI�/DZ���:KDW�LV�JRLQJ�RQ�LQ�WKH�$GULDWLF�6HD", The International Journal of Marine and Coastal 
/DZ��9RO������1R�����������SS��������7��9XN��$UELWUDåD�NDR�VUHGVWYR�PLUQRJ�UMHãDYDQMD�VSRURYD�V�SRVHEQLP�RVYUWRP�QD�
KUYDWVNR�VORYHQVNL�JUDQLþQL�VSRU�>$UELWUDWLRQ�DV�D�0HDQV�RI�WKH�3HDFHIXO�6HWWOHPHQW�RI�'LVSXWHV�ZLWK�D�6SHFLDO�)RFXV�
RQ�WKH�%RXQGDU\�'LVSXWH�EHWZHHQ�&URDWLD�DQG�6ORYHQLD@, Poredbeno pomorsko pravo [Comparative Maritime Law], 
9RO������1R�������������SS��������
2 The principle of XWL�SRVVLGHWLV�MXULV is considered as a general principle “logically connected with the phenomenon of 
the obtaining of independence, wherever it occurs.” Its application “freezes the territorial title” and “stops the clock” at 
the moment of independence in order to produce the “photograph of the territory at the critical date” and to “secure the 
territorial boundaries at the moment when independence is achieved.” For more see: Case Concerning the Frontier Dis-
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boundaries of the newly existing successor state, unless the states concerned agree otherwise. Since 
both the Croatian and Slovenian land had already been framed by their borders, the application of 
uti possidetis was applicable to their land delimitation, transforming their internal land borders 
within the predecessor state into external ones. However, since the former Yugoslavia had never 
introduced maritime borders in the Adriatic between its republics, including Croatia and Slovenia, 
the same principle was not applicable for their maritime delimitation.3 It was, therefore, left to the 
successor states to arrange these boundaries among themselves, which resulted in a long-standing 
border dispute that unfortunately still has not been resolved. 

One of the main problems that occurred during the negotiation process on maritime delimitation 
was the (non)existence of a direct/territorial contact of Slovenia’s territorial sea with the High Seas. 
Due to geographic reasons, Slovenia’s territorial sea remains boxed-in between the territorial seas 
of Croatia and Italy, and no physical connection or contact exists between Slovenia and the High 
Seas. However, by recalling the importance of its vital interests, Slovenia has always insisted on 
establishing a direct contact with the High Seas, not merely the right of innocent passage through-
out the territorial seas of either Croatia or Italy. 

(YHQ�WKRXJK�WKH�GLVFXVVLRQV�RQ�WKH�ERUGHU�GHOLPLWDWLRQ�KDYH�VWDUWHG�LQ�WKH�HDUO\�����V�DQG�±�DW�RQH�
SRLQW�±�LW�VHHPHG�WKDW�WKH�WZR�VWDWHV�KDG�FRPH�FORVH�WR�D�¿QDO�UHVROXWLRQ��WKH�XQUHVROYHG�ERUGHU�
GLVSXWH�VWLOO�SRVHV�D�EXUGHQ�RQ�WKHLU�SROLWLFDO�UHODWLRQVKLS��DOWKRXJK�LQ�D�VRPHZKDW�GL൵HUHQW�PDQQHU��
starting from the end of June 2017. 

After almost two decades of disagreements, in November 2009, the Arbitration Agreement be-
tween Croatia and Slovenia was signed.4 It seemed at that point that this long-standing border 
dispute would be brought to its end.5 The parties entrusted the Arbitration Tribunal to resolve their 
dispute by determining: (a) the course of the maritime and land boundary between Slovenia and 
Croatia; (b) Slovenia’s Junction to the High Seas; and (c) the regime for the use of the relevant mar-
itime areas.6�,Q�H[HUFLVLQJ�LWV�WDVN��WKH�7ULEXQDO�ZDV�DXWKRULVHG�WR�DSSO\�GL൵HUHQW�UXOHV�IRU�GL൵HUHQW�
assignments: the rules and principles of international law were to be applied for the determination 
of the course of the maritime and land boundary. However, in order to achieve a fair and just result 
by taking into account all relevant circumstances for the determination of Slovenia’s Junction to 
the High Seas and the regime for the use of relevant maritime areas, the Tribunal was entitled to 
DSSO\�±�QRW�RQO\�WKH�LQWHUQDWLRQDO�ODZ�±�EXW�DOVR�WKH�HTXLW\�DQG�WKH�SULQFLSOH�RI�JRRG�QHLJKERXUO\�
relations.7 Since the parties were deeply divided over the meaning of Slovenia’s Junction to the 
High Seas,8 it was apparent that its determination will be challenging for the Tribunal. It was also 
evident that the Tribunal will not discuss whether Slovenia has the right to the Junction to the High 
6HDV��EXW�ZLOO�UDWKHU�FRQ¿UP�LWV�H[LVWHQFH�DQG�¿QG�WKH�FRXUVH�DQG�WKH�DUHD�ZKHUH�WKH�-XQFWLRQ�ZLOO�
be placed. That was exactly what the Tribunal had done. 

The provided solution represents a challenging, hybrid, and in a way sui generis system that has 
not been previously apparent in international case law. At the same time, its implementation should 
meet the requirements of a friendly relationship and the demands for a peaceful settlement of the 

pute (Burkina Faso/Republic of Mali), Judgment, International Court of Justice, 22 December 1986, paras. 20, 23, 30.
3�6��)DELMDQLü�*DJUR��%RUGHU�'LVSXWH�LQ�WKH�$GULDWLF�6HD�EHWZHHQ�&URDWLD�DQG�6ORYHQLD, Acta Universitatis Danubius, 
9RO�����1R�����������S����
4 Arbitration Agreement between the Government of the Republic of Croatia and the Government of the Republic of 
Slovenia (hereinafter: Arbitration Agreement 2009), 4 November 2009. Text available in both Croatian and English: 
https://narodne-novine.nn.hr/clanci/medunarodni/full/2009_11_12_140.html (14 November 2019).
5 More about the genesis of the Arbitration Agreement see in Bickl 2017, pp. 17-23.
6 Arbitration Agreement 2009, Art. 3.
7 Ibid. Art. 4.
8 Degan 2019, p. 35.

https://narodne-novine.nn.hr/clanci/medunarodni/full/2009_11_12_140.html
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disputes. Its main purpose is to reconcile the protection of the integrity of Croatian territorial sea, 
but also to allow the enjoyment of ‘freedoms of communication’ of other countries (including Slo-
venia) in that same area. However, these freedoms are not commonly exercisable in territorial sea 
of the coastal state. All these issues, as well as the examination on how the Tribunal determined the 
‘Junction’, where it is supposed to be settled and what rights are given both to Croatia and Slove-
nia, but even to other countries, are going to be elaborated in this paper. 

However, despite the fact that the arbitration proceeding had come to its end and the Tribunal 
UHQGHUHG�LWV�GHFLVLRQ�LQ�-XQH�������WKH�&URDWLDQ�6ORYHQLDQ�GLVSXWH�VWLOO�VWDQGV�DQG�WKH�¿QDO�DJUHH-
ment has not been reached. Croatia refuses to implement the Final Award, while Slovenia insists 
on its implementation. Even though this paper is not going to delve into a deeper examination of 
the Arbitral awards, for the sake of trying to make the ‘framework’ of the Junction proposal more 
understandable it will provide a short overview of the challenges of the arbitration process.

2. Challenges of the arbitration process 

The arbitration began in April 2012. The written pleadings were closed in spring 2014, while the 
KHDULQJV�ZHUH�FRQFOXGHG�LQ�-XQH�������$OO�WKH�H൵RUWV�WKDW�KDG�EHHQ�PDGH9 became doubtful in July 
2015 when a conversation between the arbitrator appointed by Slovenia and the Slovenian agent 
was intercepted and leaked to the public.10�7KDW�OHG�WR�D�VLJQL¿FDQW�UHYHUVDO�RI�WKH�SURFHVV��UHGLUHFW-
ing the path that was expected in 2009 and undoubtedly changed further positions of the parties. 
Although both the arbitrator and the agent later resigned, that conversation, according to Croatia, 
“reveal[ed] that the most fundamental principles of procedural fairness, the due process, impartial-
ity, and integrity of the arbitral process have been systematically and gravely violated.”11 At the end 
RI�-XO\�������&URDWLD�QRWL¿HG�LWV�LQWHQWLRQ�WR�WHUPLQDWH�WKH�$UELWUDWLRQ�$JUHHPHQW�DQG�LQIRUPHG�WKH�
Tribunal that it “cannot further continue the process in good faith.”12 Slovenia, on the other hand, 
H[SUHVVHG�WKH�UHJUHW�DQG�DSRORJ\�IRU�WKH�³LQDSSURSULDWH�DQG�LQWROHUDEOH´�FRQGXFW�ZKLFK�D൵HFWHG�
“the course of the arbitral proceeding.”13 However, it maintained that “this does not free the Arbitral 
7ULEXQDO�IURP�LWV�EDVLF�IXQFWLRQ�±�WR�VHWWOH�WKH�GLVSXWH�VXEPLWWHG�WR�LW�´�DQG�UHTXHVWHG�WKH�7ULEXQDO�
WR�GHFODUH�WKDW�WKH�SURFHHGLQJV�³VKDOO�FRQWLQXH�XQWLO�WKH�7ULEXQDO�LVVXHV�D�¿QDO�$ZDUG�´14 

Since the parties were in disagreement as to whether the Tribunal had jurisdiction to resolve the 
dispute concerning the validity of Croatia’s termination of the Arbitration Agreement15, the Tribu-
QDO�±�LQ�DSSO\LQJ�WKH�SULQFLSOH�RI�FRPSpWHQFH�GH�OD�FRPSpWHQFH�±�FRQ¿UPHG�LWV�RZQ�MXULVGLFWLRQ�16 
In determining as to whether the “arbitration process as a whole has been compromised to such an 
extent that… the arbitration process cannot continue”17, the Tribunal’s decision was unanimous: 

9 During the process, the parties included into their pleadings nearly 1,500 documentary exhibits and legal authorities, 
DV�ZHOO�DV�RYHU�����¿JXUHV�DQG�PDSV��6HH�https://pcacases.com/web/sendAttach/1308 (17 January 2020).
10 6HH�PRUH�0��,OLü��&URDWLD�Y��6ORYHQLD��7KH�'H¿OHG�3URFHHGLQJV��$UELWUDWLRQ�/DZ�5HYLHZ��9RO�����$UWLFOH�����������
9XN�������SS��������
11 In the Matter of an Arbitration Under the Arbitration Agreement between the Government of the Republic of Croatia 
and the Government of the Republic of Slovenia, Case No. 2012-04, Partial Award (hereinafter: Partial Award 2016), 
30 June 2016, https://pcacases.com/web/sendAttach/1787 (17 November 2019), para. 169. More about the Croatia’s 
UHDFWLRQV�VHH�,OLü������
12 PCA Press Release, 5 August 2015, https://pcacases.com/web/sendAttach/1389 (17 November 2019).
13 Partial Award 2016, paras. 170, 171.
14�,ELG��SDUD�������0RUH�DERXW�WKH�6ORYHQLD¶V�UHDFWLRQV�VHH�LQ��,OLü������
15 Partial Award 2016, para. 159.
16 Ibid. para. 162.
17 Ibid. para. 168.

https://pcacases.com/web/sendAttach/1308%20(17
https://pcacases.com/web/sendAttach/1787
https://pcacases.com/web/sendAttach/1389
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although Slovenia had violated the provisions of the Arbitration Agreement, it remains in force 
and the arbitral proceeding continues.18 Many further elaborations have been mainly focused on 
Croatia’s rejection to implement the Tribunal’s Final Award. However, this particular moment in 
the proceedings requires a special emphasis. 

One could argue that this was rather a controversial decision. Procedural fairness and the arbitra-
tor’s impartiality are immanent elements of arbitration.19 They require not only the judges’ fairness 
and unbiasedness, but also require the judges to create in the parties and the community a sense of 
FRQ¿GHQFH�LQ�WKHLU�MXVWQHVV�20 The parties’ expectations rely in the presumption of the arbitrators’ 
impartiality and independence. It is at the heart of the arbitral process.21 When a party engages in ex 
parte communication with a party-appointed arbitrator, one could easily claim that the arbitral pro-
cess is jeopardized.22 Even more so, in this particular case, the Arbitration Agreement requires the 
parties to refrain “from any action or statement which might intensify the dispute or jeopardize the 
work of the Arbitral Tribunal.”23 Some authors also emphasize that such ex parte communication 
is “completely incompatible with the principle of good neighbourly relations.”24 It also represents 
a material breach of the 2009 Arbitration Agreement, since its object and purpose were defeated.25 
One could agree with the conclusion that the arbitrator’s impartiality and procedural fairness were 
not given enough weight in this case.26 The fear was also expressed that this episode “will cause 
tremendous harm to the system of international arbitration.”27 On the other hand, some authors em-
SKDVL]H�WKDW�&URDWLD�±�ZLWK�UHVSHFW�WR�WKH�H[LVWHQFH�RI�WKH�$UELWUDWLRQ�$JUHHPHQW�±�GLVUHJDUGHG�WKH��
FRPSpWHQFH�GH�OD�FRPSpWHQFH principle and the rule of SDFWD�VXQW�VHUYDQGD.28 

The Tribunal had the ‘power’ to decide on these matters. However, by respecting the principle of 
QHPR�MXGH[�LQ�FDXVD�VXD, it “should not be the one, or at least not the only one, deciding on the 
consequences of its own procedural irregularities.”29�7KH�$UELWUDWLRQ�7ULEXQDO�KDG�D�MXVWL¿FDWLRQ�WR�
terminate the procedure30 and ultimately did not take the right position31 when deciding to continue 
with the proceedings. The process has been “totally and irreversibly compromised.”32 

However, since the Court was recomposed later, the Tribunal came to the conclusions that “no 
doubt has been expressed on the independence and impartiality”33 of such a recomposed Tribunal. 

18 Ibid. para. 231.
19�,OLü�������
20�3��3HULãLü��0DULWLPH�'HOLPLWDWLRQ�EHWZHHQ�WKH�5HSXEOLF�RI�&URDWLD�DQG�WKH�5HSXEOLF�RI�6ORYHQLD�LQ�WKH�%D\�RI�3LUDQ, 
Proceedings of the 2nd Law and Political Science Conference, Prague, 2013, p. 40.
21 P. Sands, 'HYHORSPHQWV�LQ�*HRSROLWLFV�±�7KH�(QG�V��RI�-XGLFLDOL]DWLRQ", 2015, https://www.jus.uio.no/pluricourts/
HQJOLVK�EORJ�JXHVWV������������VDQGV�¿QDO�OHFWXUH�HVLO�KWPO (18 January 2020).
22�,OLü������
23 Arbitration Agreement, 2009, Art. 10(1).
24�/��5XQMLü��&RQVHTXHQFHV�RI�WKH�([�3DUWH�&RPPXQLFDWLRQV�LQ�WKH�$UELWUDWLRQ�EHWZHHQ�&URDWLD�DQG�6ORYHQLD, Pécs 
-RXUQDO�RI�,QWHUQDWLRQDO�DQG�(XURSHDQ�/DZ��9RO��,�,,��������S�����
25 Ibid.
26�,OLü�������%LFNO�������S�����
27 “I do not see how the arbitration can possibly continue, and what is now needed is a transfer to another procedure.” 
Sands 2015; Ibid.
28 Degan 2019, p. 59.
29 P. Tzeng, 7KH�$QQXOPHQW�RI�,QWHUVWDWH�$UELWUDO�$ZDUGV, Kluwer Arbitration Blog, 2017, http://arbitrationblog.kluw-
erarbitration.com/2017/07/01/the-annulment-of-interstate-arbitral-awards/ (18 November 2019).
30 See Art. 34(2) of the PCA Optional Rules: If, before the award is made, the continuation of the arbitral proceedings 
becomes unnecessary or impossible for any reason not mentioned in paragraph 1, the arbitral tribunal shall inform the 
parties of its intention to issue an order for the termination of the proceedings.
31�3HULãLü�������S�����
32 Partial Award 2016, para. 94.
33 Ibid. para. 224.

https://www.jus.uio.no/pluricourts/english/blog/guests/2015-10-22-sands-final-lecture-esil.html
https://www.jus.uio.no/pluricourts/english/blog/guests/2015-10-22-sands-final-lecture-esil.html
http://arbitrationblog.kluwerarbitration.com/2017/07/01/the-annulment-of-interstate-arbitral-awards/
http://arbitrationblog.kluwerarbitration.com/2017/07/01/the-annulment-of-interstate-arbitral-awards/
http://arbitrationblog.kluwerarbitration.com/2017/07/01/the-annulment-of-interstate-arbitral-awards/
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Even more so, the Tribunal noted that “neither Party raised any further issues”34 and expressed its 
satisfaction because “the procedural balance between the Parties is secured.”35

It would have been more appropriate for the Arbitration Tribunal to have terminated its work after 
the conversation between the Slovenian agent and the arbiter appointed by Slovenia had been re-
vealed. The termination of such proceedings would have allowed the parties to start a new process 
or to come to an agreement on some other method of peaceful dispute resolution. Such proposals 
were expressed by some authors even before the Partial Award was rendered. As 6DUYDULDQ�DQG�
%DNHU concluded, the self-termination of the process would “avoid more undesirable outcomes.”36 
They emphasized that irespective of the outcome of the Award, it “would be open to doubt” and 
its enforcement “would be highly challenging.”37  Unfortunately, their conclusions have become 
reality. 

The Final Award38 did not resolve the dispute between Croatia and Slovenia. On the contrary, it 
has made the disagreement even more obvious and has lifted their positions to the next level. Not 
only does the border dispute remain unresolved, they are now also involved in a new dispute over 
the non(implementation) of the Arbitral Award. Because of the aforementioned events, Croatia 
does not recognize its existence nor accept its application; Slovenia, on the other hand, insists on 
its implementation. Confronting Croatia’s refusal to implement the Award, Slovenia decided to 
initiate the proceeding before the Court of Justice of the European Union (CJEU) in Luxembourg, 
claiming that Croatia had violated EU law.39 In January 2020 the CJEU decided that this case did 
not fall within its jurisdiction.40

���:KDW�LV�WKH�PHDQLQJ�DQG�WKH�ORFDWLRQ�RI�6ORYHQLD¶V�-XQFWLRQ�WR�WKH�+LJK�6HDV"

As already emphasized, one of the tasks of the Arbitral Tribunal was to determine Slovenia’s Junc-
WLRQ�WR�WKH�+LJK�6HDV��+RZHYHU��WKH�GH¿QLWLRQ�RI�µ-XQFWLRQ¶�ZDV�QRW�SURYLGHG�E\�WKH�$UELWUDWLRQ�
$JUHHPHQW�DQG� LWV�PHDQLQJ�±�DV�ZLOO�EH�VKRZQ�±�KDG�EHFRPH�GLVSXWDEOH�EHWZHHQ� WKH�SDUWLHV�41 
Therefore, the task given to the Tribunal, the content of which had resulted in contradictory views 
of the parties, immediately opened the following questions: what does ‘Junction’ actually mean and 
how could it be implemented in this particular case? 

In accordance with the standard dictionaries of the English language, the term ‘junction’ represents 
a “place at which two things join or are joined; meeting-place.”42�+RZHYHU��VLQFH�6ORYHQLD�±�GXH�
to its geographic location and ‘restrictions’ of the applicable rules of international law of the sea 
±�GRHV�QRW�KDYH�D� WHUULWRULDO�FRQWDFW�ZLWK� WKH�+LJK�6HDV��ZKDW�RSWLRQV�GLG� WKH�7ULEXQDO�KDYH� LQ�
determining a ‘meeting place’? In other words, should ‘Slovenia’s Junction to the High Seas’ be 
34 Ibid.
35 Ibid.
36 A. Sarvarian & R. Baker, $UELWUDWLRQ�EHWZHHQ�&URDWLD�DQG�6ORYHQLD��/HDNV��:LUHWDSV��6FDQGDO��3DUW���, August 7 
2015, EJIL:Talk! https://www.ejiltalk.org/arbitration-between-croatia-and-slovenia-leaks-wiretaps-scandal-part-2/ (18 
November 2019).
37 Ibid.
38 In the Matter of an Arbitration Under the Arbitration Agreement between the Government of the Republic of Croatia 
and the Government of the Republic of Slovenia, Case No. 2012-04, Final Award (hereinafter: Final Award 2017), 9 
June 2017, https://pcacases.com/web/sendAttach/2172 (19 November 2019).
39 Case-457/18 Republic of Slovenia v. Republic of Croatia (EU:C:2020:65), .
40 CJEU Press Release No. 9/20, Republic of Slovenia v. Republic of Croatia (Case-457/18), 31 January 2020 https://
curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/cp200009en.pdf (31 January 2020).
41 Degan 2019, p. 32.
42 The Compact Oxford English Dictionary 1987, p. 903.

https://www.ejiltalk.org/arbitration-between-croatia-and-slovenia-leaks-wiretaps-scandal-part-2/
https://pcacases.com/web/sendAttach/2172
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/cp200009en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/cp200009en.pdf
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interpreted as a physical connection, corridor or an access to the High Seas? 

The High Seas are open to all states and all states are entitled to exercise the freedoms of the High 
Seas.43�7KH�GHVLUH�QRW�WR�EH�FXW�R൵�IURP�DFFHVV�WR�WKH�+LJK�6HDV�ZDV�XQGHUVWDQGDEOH�DQG�QRW�FRQ-
troversial whatsoever. However, what has been seen by some as controversial in this case was the 
question whether that access should be territorial or not.44 The controversy of territorial contact 
lies in the beforementioned geographical location of Slovenia and its impossibility to reach the 
High Seas. Slovenia’s entire territorial sea boundary is adjacent to the territorial seas of two coun-
WULHV�±�HLWKHU�&URDWLD�RU�,WDO\��0RUHRYHU��WKH�OHQJWK�RI�WKH�DUHD�EHWZHHQ�6ORYHQLD¶V�EDVHOLQH�DQG�WKH�
High Seas exceeds the limit of 12 nautical miles (NM), required for the breadth of territorial sea.45 
7KHUHIRUH��LI�WKH�VWDQGDUG�GH¿QLWLRQ�RI�MXQFWLRQ�LV�WR�EH�DSSOLHG�LQ�WKLV�FDVH�DQG�6ORYHQLD¶V�MXQFWLRQ�
becomes its territorial connection or a ‘meeting place’ with the High Seas, but through the Croatian 
WHUULWRULDO�VHD��ZKDW�LQÀXHQFH�ZRXOG�LW�KDYH�RQ�&URDWLDQ�VRYHUHLJQW\�LQ�WKDW�DUHD"�

Since sovereignty is never to be taken lightly, these issues encouraged further discussions in both 
FRXQWULHV��,W�EHFDPH�DSSDUHQW�WKDW�¿QGLQJ�WKH�DQVZHU�WR�ZKDW�WKH�-XQFWLRQ�PHDQV�ZRXOG�QRW�EH�D�
simple task to achieve, since the parties have been deeply divided over its meaning. Even more so, 
both states enclosed unilateral statements to the Arbitration Agreement. Croatia claimed that noth-
ing in the Arbitration Agreement “shall be understood as Croatia’s consent to Slovenia’s claim to 
its territorial contact with the High Seas.”46 Slovenia, on the other hand, emphasized that “the task 
of the Tribunal is to establish territorial Junction of Slovenian territorial sea with the High Seas, 
therefore the right for the contact with the High Seas, which Slovenia has on the day of indepen-
dence on June 25th, 1991.”47 

Slovenia has been repeating that position during the arbitration process, holding the view that the 
‘Junction to the High Seas’ means “a direct junction without having to pass through the territorial 
sea of another state.”48 Slovenia asserted that the right of innocent passage “through the territorial 
sea of Croatia has never been acceptable” since it could be temporarily suspended.49 On the other 
KDQG��WKH�QHFHVVLW\�RI�HFRQRPLF��VHFXULW\��DQG�VDIHW\�LQWHUHVWV�UHTXLUHV�WKDW�PDULWLPH�WUD൶F�WR�DQG�
from Slovenia’s port of Koper should be “subject to no restrictions, impediments, or delays.”50 Slo-
venia also noted that even though coastal states were entitled to a territorial sea up to a maximum 
breadth of 12 NM from its coast or baselines, they “cannot claim the maximum entitlement if spe-
cial circumstances exist.”51 In Slovenia’s view, such circumstances do exist in this particular case. 
Slovenia also claimed that the emphasis of these special circumstances was the very raison d’être 
of both the reference to the Junction in Article 3(1)(b) of the Arbitration Agreement and the inclu-
sion of equity and the principle of good neighbourly relations in the applicable law.52 Therefore, in 
RUGHU�WR�WDNH�WKHVH�YHU\�VSHFLDO�FLUFXPVWDQFHV�RI�WKH�FDVH�LQWR�FRQVLGHUDWLRQ��ZKLOH�±�LQ�6ORYHQLD¶V�
RSLQLRQ�±�QR�OHJDO�REVWDFOH�H[LVWV�RQ�SDUWO\�OLPLWLQJ�WKH�H[WHQW�RI�&URDWLD¶V�WHUULWRULDO�VHD��6ORYHQLD�
proposed the Junction as a corridor of the High Seas, 3 NM wide, between its territorial sea and the 

43 See 1982 UN Convention on the Law of the Sea, 1833 UNTS 397 (hereinafter: 1982 UNCLOS), Art. 87.
44�9LGDV�������S�����
45 1982 UNCLOS Art. 3.
46 https://narodne-novine.nn.hr/clanci/medunarodni/full/2009_11_12_140.html (19 November 2019).
47 Text in Slovenian, available in Uradni list Republike Slovenije-Mednarodne pogodbe, No. 11/16.7.2010, p. 574, 
http://www.uradni-list.si/glasilo-uradni-list-rs/vsebina/2010-02-0085?sop=2010-02-0085 (19 November 2019).
48 Final Award 2017, para. 1028.
49  Ibid. para. 1029.
50 Ibid. para. 1030.
51  Ibid. para. 1056.
52 Arbitration Agreement 2009, Art. 4(1)(b).

https://narodne-novine.nn.hr/clanci/medunarodni/full/2009_11_12_140.html
http://www.uradni-list.si/glasilo-uradni-list-rs/vsebina/2010-02-0085?sop=2010-02-0085
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High Seas.53

Croatia contested Slovenia’s claims, emphasizing that the understanding of Slovenia’s Junction 
must be denied if it represents a claim to a territorial contact with the High Seas.54 It also asserted 
that from the moment of its independence, “the High Seas and Slovenia are in any event separat-
ed from each other by a certain maritime area lying in-between and belonging to one or other of 
two third states.”55 Since that area exceeded 12 NM, “regardless of how the Tribunal determines 
the land and maritime boundary in the Bay,”56 and Slovenia’s territorial sea “does not and cannot 
stretch as far as to reach the High Seas,” Slovenia is geographically deprived of having territorial 
or geographical contact with the High Seas.57�2Q�WKH�RWKHU�KDQG�±�&URDWLD�FODLPHG�±�6ORYHQLD�³KDV�
always enjoyed uninterrupted access to the High Seas,” that has never been suspended, not even 
during the years of the Homeland War.58 Therefore, by giving the term of Junction “more functional 
and purposive meaning,”59 Croatia concluded that ‘Junction’ can only be understood as non-sus-
pendable and secure maritime access between the High Seas and Slovenian territorial sea.60

Since it was evident that the parties are deeply divided over the question of Junction, the Tribunal 
decided to approach the interpretation of the Arbitration Agreement “in accordance with the rules 
of international law on treaty interpretation.”61� ,W�¿QDOO\�R൵HUHG�LWV�RZQ��VLQJOH�LQWHUSUHWDWLRQ�RI�
-XQFWLRQ�� ,Q� LWV� FRQFOXVLRQ�� WKH� WHUP� µ-XQFWLRQ¶� VLJQL¿HV� WKH� ³SK\VLFDO� ORFDWLRQ� RI� D� FRQQHFWLRQ�
between two or more areas.”62 In this particular case it represents the “connection between the ter-
ritorial sea of Slovenia and an area beyond the territorial seas of Croatia and Italy”.63 Since the term 
may be understood to mean “either a geographical point or line, without spatial extension, or an 
area,”64 the Tribunal decided that the Junction in this particular case is an area of approximately 2,5 
NM wide.65 That area is situated in the Croatian territorial sea, immediately adjacent to the bound-
DU\�HVWDEOLVKHG�E\�WKH�2VLPR�7UHDW\�DQG�GHWHUPLQHG�E\�¿YH�JHRGHWLF�OLQHV�WKDW�MRLQ�VL[�SRLQWV�66 

53 Final Award 2017, paras. 1028, 1057, 1058, 1059.
54 Ibid. para. 1047.
55 Ibid. paras. 1025, 1052.
56 Ibid. para. 1021.
57 Ibid. para. 1048.
58 Ibid. para. 1036. See also Degan 2019, p. 54.
59 N. Bankes, 7KH�0DULWLPH�$VSHFWV�RI�WKH�$ZDUG�LQ�WKH�$UELWUDWLRQ�EHWZHHQ�&URDWLD�DQG�6ORYHQLD��2017, http://site.uit.
no/jclos/2017/07/19/the-maritime-aspects-of-the-award-in-the-arbitration-between-croatia-and-slovenia/ (14 Novem-
ber 2019).
60  Final Award 2017, para. 1027.
61 Ibid. paras. 1075, 1076.
62 Ibid. para. 1076.
63 Ibid.
64 Ibid. para. 1077.
65 See also Degan 2019, p. 56.
66 Final Award 2017, para. 1083.

http://site.uit.no/jclos/2017/07/19/the-maritime-aspects-of-the-award-in-the-arbitration-between-croatia-and-slovenia/
http://site.uit.no/jclos/2017/07/19/the-maritime-aspects-of-the-award-in-the-arbitration-between-croatia-and-slovenia/
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Source: Final Award 2017, p. 347.

Therefore, contrary to Slovenia’s proposal that the Junction should be a corridor of the High Seas, 
the Tribunal decided not to change sovereignty in this area67�±�WKH�-XQFWLRQ�DUHD�LV�WR�EH�VHWWOHG�LQ�
Croatian territorial waters.

���:KDW�UHJLPH�VKRXOG�EH�DSSOLHG�LQ�WKH�-XQFWLRQ�DUHD"

The authority of the Tribunal to create such a unique, “hybrid,” sui generis regime could be derived 
from one of its tasks established by the Arbitration Agreement: the one to determine “the regime 
for the use of the relevant maritime areas,” which also includes the regime of the Junction area. 
One could agree that by establishing a “Junction area”68 instead of a “Junction” the Tribunal “has 
FRQÀDWHG�WKH�VHFRQG�DQG�WKLUG�WDVNV�HQWUXVWHG�WR�LW�´69 Looking at it this way, within the authority 
to determine ‘Slovenia’s Junction to the High Seas’, it was not questionable whether the Tribunal 
was going to do so or not, but rather what direction it was going to take in that determination. Since 
the use of ‘ordinary’ maritime areas is prescribed by relevant international law of the sea, that 
particular task referred to the possibility that some ‘ordinary’ areas were going to be recreated in a 
VRPHZKDW�GL൵HUHQW�PDQQHU��7KDW�LV�ZKDW�KDV�EHHQ�GHFLGHG�LQ�WKLV�FDVH��7KH�DUHD�RI�WKH�-XQFWLRQ�LV�
still Croatian territory, but the rights and obligations given to Croatia, Slovenia, and/or other coun-
WULHV�DUH�GL൵HUHQW�IURP�WKRVH�WKDW�DUH�µQRUPDOO\¶�H[HUFLVHG�LQ�WKH�WHUULWRULDO�VHD�RI�WKH�FRDVWDO�VWDWH�

In determining the regime for the use of the Junction area, the Tribunal was authorized to apply 
“international law, equity, and the principle of good neighbourly relations in order to achieve a fair 
and just result by taking into account all relevant circumstances.”70 With no doubt, a broad choice 

67 See also Degan 2019, p. 57.
68 Final Award 2017, para. 1081.
69 Bankes 2017, ibid.
70 Arbitration Agreement 2009, Art. 4(1)(b).
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of law in respect of the Tribunal’s tasks was given in that way.71 As the Tribunal emphasized, the 
power and duty to determine the regime for the use of the relevant maritime areas actually implies 
WKDW�WKH�³7ULEXQDO�LV�QRW�WR�UHJDUG�LWVHOI�DV�FRQ¿QHG�WR�DQ�LQGLFDWLRQ�WKDW�WKH�µUHJLPH¶�LQ�DQ\�SDUWLFX-
lar location is whatever it would be if each Party were to assert to the fullest extent its rights under 
UNCLOS at the relevant distance from the coast.”72 The obligation to achieve “a fair and just result 
by taking into account all relevant circumstances” includes consideration of the vital interest of the 
3DUWLHV�DQG�UHTXLUHV�WKH�7ULEXQDO�³WR�FRQVLGHU�ZKDW�PRGL¿FDWLRQV�PLJKW�EH�QHFHVVDU\´�LQ�RUGHU�WR�
achieve that particular result.73 

Taking into account all the given circumstances, through the content and scope of the freedoms 
and limitations of communications in the Junction area, the Tribunal, therefore, proposed a very 
VSHFL¿F�UHJLPH��SUHYLRXVO\�XQNQRZQ�LQ�WKH�FDVH�ODZ�RI�WHUULWRULDO�GLVSXWHV�74 It represents a combi-
QDWLRQ�RI�GL൵HUHQW�UHJLPHV�LQ�WKH�QDUURZ�VWULSH�RI�WKH�&URDWLDQ�WHUULWRULDO�VHD��7KH�SXUSRVH�RI�VXFK�
a regime is to reconcile both the integrity of the Croatian territorial sea, and Slovenia’s freedoms of 
communication between its territory and the High Seas. 

In an attempt to complete that ‘mission’, the Tribunal proposed freedoms of communication, which 
DSSO\�WR�³DOO�VKLSV�DQG�DLUFUDIW��FLYLO�DQG�PLOLWDU\��RI�DOO�ÀDJV�RU�6WDWHV�RI�UHJLVWUDWLRQ�´75 not just 
Slovenian. The purpose of that freedom is to allow an “uninterrupted and uninterruptible access 
to and from Slovenia, including its territorial sea and its airspace.”76 It consists of the freedoms 
RI�QDYLJDWLRQ�DQG�RYHUÀLJKW�DV�ZHOO�DV�RI�WKH�OD\LQJ�RI�VXEPDULQH�FDEOHV�DQG�SLSHOLQHV�DQG�RWKHU�
internationally lawful uses of the sea related to these freedoms, such as those associated with the 
operation of ships, aircraft, submarine cables, and pipelines.77 When observed carefully, in Article 
58 of the UNCLOS, these freedoms go beyond the right of innocent passage in the territorial sea 
of the coastal state and are very similar to those applied in the coastal state’s exclusive economic 
zone (beyond and adjacent to its territorial sea). Taking that into account, such a ‘transfer’ of rights 
(which ‘others’ enjoy in the exclusive economic zone) into the area of territorial sea, could be 
considered as a burden to Croatia’s sovereignty. Although the Tribunal did not use these terms, the 
purpose and similarity is obvious.

The Tribunal provided that the laying of submarine cables and pipelines is subject to the conditions 
set out in Article 79 of the UNCLOS, including the right of Croatia to establish conditions for such 
cables and pipelines entering other parts of Croatia’s territorial sea. It has to be noted that Article 79 
refers to submarine cables and pipelines on the continental shelf. This could be seen as challenging 
since the “continental shelf of a coastal State comprises the seabed and subsoil of the submarine 
areas that extend beyond its territorial sea,”78 and the area where the Junction is proposed to be 
established is ZLWKLQ the Croatian territorial sea. 

However, that provision additionally emphasizes the conclusion that Slovenia is not entitled to 
enjoy and exercise the rights of the continental shelf outside the line of its territorial sea. Slovenia 
PDGH�D�FODLP�WR�WKH�FRQWLQHQWDO�VKHOI�WKDW�±�LQ�LWV�VXJJHVWLRQ�±�VKRXOG�EH�VHWWOHG�LQ�WKH�DUHD�RI�WKH�
“corridor of the High Seas in which Slovenia invites the Tribunal to restrict Croatia’s right to es-

71 Bankes 2017, ibid.
72 Final Award 2017, para. 1079. UNCLOS stands, of course, for the 1982 United Nations Convention on the Law of 
the Sea.
73 Ibid.
74 Sancin 2010, p. 108.
75 Final Award 2017, para. 1124.
76 Ibid. para. 1123.
77 Ibid.
78 UNCLOS Art. 76(1).
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tablish a territorial sea.”79�7KH�EDVH�IRU�WKLV�FODLP�ZDV�WKH�LGHQWL¿FDWLRQ�RI�WKH�SURSRVHG�FRUULGRU�
as an area of the High Seas. However, since the Tribunal concluded that the “maritime boundary 
between Slovenia and Croatia extending from Point A at the mouth of the Bay to Point B of the 
Treaty of Osimo is the boundary for all purposes,”80 Slovenia’s territorial sea has no contact with 
the High Seas and consequently Slovenia has no continental shelf. Therefore, the question of con-
tinental shelf delimitation did not arise before the Tribunal and there was no need for the Tribunal 
to establish any particular usage regime.81 

Without contact with the High Seas, Slovenia has no right to proclaim an exclusive economic zone 
either. As noted in the Award, freedoms of communication do not include the freedom to explore, 
exploit, conserve, or manage the natural resources, whether living or non-living, of the waters or 
the seabed or the subsoil in the Junction area. They also do not include the right to establish and use 
DUWL¿FLDO�LVODQGV��LQVWDOODWLRQV��RU�VWUXFWXUHV��WKH�ULJKW�WR�HQJDJH�LQ�PDULQH�VFLHQWL¿F�UHVHDUFK��RU�WKH�
right to take measures for the protection or preservation of the marine environment.82

However, in order to secure the freedoms of communication, the implementation of the Junction 
area imposes limits on Croatia’s rights. These freedoms are not conditioned upon any criterion of 
innocent passage. They are not suspendable under any circumstances nor subject to any duty of 
submarines to navigate on the surface, nor to any costal state controls or requirements “other than 
those permitted under the legal regime of the exclusive economic zone” in accordance with the 
UNCLOS.83 When a ship or aircraft passes through or over the Junction area, Croatia is not entitled 
WR�LQWHUIHUH��([HUFLVLQJ�WKH�SUHVFULEHG�IUHHGRPV�LQ�WKH�-XQFWLRQ�DUHD�±�LQ�WKH�7ULEXQDO¶V�YLHZ�±�LV�
not subject to board, arrest, detention, diversion, or any other form of interference by Croatia.84 
Freedoms of communication are exercisable as if they are High Seas freedoms exercisable in an 
exclusive economic zone.85 However, knowing that every coastal state is entitled to temporarily 
VXVSHQG�WKH�LQQRFHQW�SDVVDJH�RI�IRUHLJQ�VKLSV�LQ�VSHFL¿HG�DUHDV�RI�LWV�WHUULWRULDO�VHD86, the Tribunal’s 
restriction towards Croatia on not being entitled to suspend the rights that are not even exercisable 
in its territorial sea could be considered as challenging. 

Nevertheless, while having a passage through the Junction area, ships and aircrafts are obliged 
to comply with Croatian laws and regulations.87 The Tribunal emphasized that Croatia remains 
entitled to adopt laws and regulations applicable to foreign ships and aircraft in the Junction area, 
³JLYLQJ�H൵HFW�WR�WKH�JHQHUDOO\�DFFHSWHG�LQWHUQDWLRQDO�VWDQGDUGV�LQ�DFFRUGDQFH�ZLWK�81&/26�$UWL-
cle 39(2) and (3).”88 These provisions refer to the duties of ships and aircrafts while exercising the 
right of transit passage. The Tribunal also underlined that Croatia’s rights to enforce its laws and 
regulations in all other areas of its territorial sea and other maritime zones remain unchanged in 
accordance with the UNCLOS. It notably means that Croatia remains entitled to take enforcement 
actions outside the Junction area for the violations of its law that had been committed within that 
area.89 In addition, the Tribunal considered it as necessary for Croatia to be engaged in responding 
WR�UHTXHVWV�PDGH�E\�WKH�PDVWHU�RI�D�VKLS�RU�RWKHU�SHUVRQV�DXWKRUL]HG�E\�WKH�ÀDJ�6WDWH�IRU�WKH�DVVLV-
tance in the Junction area, as well as to retain the right of exercising powers in respect of maritime 
79 Final Award 2017, para. 1084.
80 Ibid. para. 1103.
81 Ibid. para. 1141.
82 Ibid. para. 1126.
83 Ibid. para. 1127.
84 Ibid. para. 1129.
85 Ibid. para. 1128.
86 UNCLOS Art. 25(3).
87 Final Award 2017, para. 1130.
88 Ibid. para. 1130.
89 Ibid. para. 1131.
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casualties.90

5. Conclusion

While, on the one hand, trying to allow the freedoms of communication, the content of which is not 
usually enforceable in territorial sea of the coastal state, and to preserve the integrity of Croatian 
territorial sea, on the other, it is evident that the Tribunal decided to propose an interesting solution 
±�DQ�XQFRPPRQ�sui generis�V\VWHP�RI�WKH�-XQFWLRQ�DUHD�DV�D�VSHFL¿F�µWUDQVLW�]RQH¶�EHWZHHQ�6ORYH-
nia’s territorial sea and the High Seas. 

This system has been seen by some authors as a “creative and balanced resolution of the contra-
dicting interests,”91�ZKLFK�³R൵HUV�6ORYHQLD�WKH�JXDUDQWHHG�((=�IDVKLRQHG�DFFHVV�WKDW�LW�VRXJKW´92 
while “limiting the authority of Croatia within its territorial sea as little as possible.”93 One could 
also assert that “Slovenia is in full functional meaning assured the Junction to the High Seas.”94 
+RZHYHU��ORRNLQJ�DW�6ORYHQLD¶V�DUJXPHQWV�GXULQJ�WKH�DUELWUDWLRQ��WKH�-XQFWLRQ�DUHD�±�DV�GH¿QHG�DQG�
SURSRVHG�E\�WKH�7ULEXQDO�±�GRHV�QRW�UHSUHVHQW�6ORYHQLD¶V�UHTXHVWHG�WHUULWRULDO�FRQQHFWLRQ�ZLWK�WKH�
High Seas. It further means that Slovenia has no right to proclaim an exclusive economic zone or 
a contiguous zone, nor that the rights arisen from the continental shelf could be exercised by Slo-
venia. The impossibility of its territorial sea to ‘touch’ the waters of the High Seas simply means 
WKDW�±�UHJDUGOHVV�RI�WKH�LGHD�RI�WKH�$UELWUDWLRQ�7ULEXQDO�WR�PLWLJDWH�WKH�FRQVHTXHQFHV�RI�ER[LQJ�LQ�
H൵HFW95�±�LW�UHSUHVHQWV�DQ�LQVXUPRXQWDEOH�REVWDFOH�GHWHUPLQHG�E\�LWV�JHRJUDSKLF�SRVLWLRQ�DQG�DSSOL-
FDEOH�UXOHV�RI�LQWHUQDWLRQDO�ODZ�RI�WKH�VHD��7KH�-XQFWLRQ��ZKLFK�±�LQ�6ORYHQLD¶V�SURSRVLWLRQ�±�ZDV�
supposed to create a territorial contact between its territorial sea and the High Seas, remains part of 
the Croatian territorial sea.

1HYHUWKHOHVV��DOWKRXJK�WKH�VRYHUHLJQW\�RYHU�WKH�-XQFWLRQ�DUHD�±�LQ�WKH�DSSOLFDWLRQ�RI�WKH�SURSRVHG�
V\VWHP�±�LV�QRW�WR�EH�FKDQJHG��&URDWLD¶V�ULJKWV�DQG�WKHLU�HQIRUFHPHQW�RQ�WKDW�VPDOO�SRUWLRQ�RI�WKH�
VHD�ZRXOG�EH�PRGL¿HG�LQ�D�FKDOOHQJLQJ��K\EULG�PDQQHU��&URDWLDQ�VRYHUHLJQW\�RYHU�WKH�-XQFWLRQ�DUHD�
would be exercised not in accordance with the relevant international rules applicable in the territo-
rial sea. As mentioned before, since the sovereignty issue is never to be taken lightly, this could be 
perceived as a limiting factor.

+RZHYHU�� GHVSLWH� WKH� GL൵HUHQW� DQG� GLYLGHG� SRVLWLRQV� WRZDUGV� WKH� LPSOHPHQWDWLRQ� RI� WKH� )LQDO�
Award, its proposals could be considered as a framework for further negotiations, which conse-
TXHQWO\�FRXOG�SDYH�WKH�ZD\�DQG�HQFRXUDJH�WKH�DFKLHYHPHQW�RI�WKH�¿QDO�DJUHHPHQW��$V�QRWHG�E\�WKH�
Award,96 its provisions, including those for the Junction area, shall subsist unless and until they are 
PRGL¿HG�E\�DQRWKHU�DJUHHPHQW�FRQFOXGHG�EHWZHHQ�&URDWLD�DQG�6ORYHQLD��6LQFH�WKH�&-(8�GHFODUHG�
that it lacks jurisdiction to rule on the action brought by Slovenia against Croatia, and encouraged 
WKH�VWDWHV�³WR�VWULYH�VLQFHUHO\�WR�EULQJ�DERXW�D�GH¿QLWLYH�OHJDO�VROXWLRQ�FRQVLVWHQW�ZLWK�LQWHUQDWLRQDO�
ODZ��LQ�RUGHU�WR�HQVXUH�WKH�H൵HFWLYH�DQG�XQKLQGHUHG�DSSOLFDWLRQ�RI�(8�ODZ�´97 it remains to be seen 

90 Ibid. para. 1132.
91�(��3HWULþ��³-XQFWLRQ�DUHD´�±�D�QHZ�OHJDO�UHJLPH��3HUPDQHQW�&RXUW�RI�$UELWUDWLRQ��3&$���&DVH�1R�����������6ORYHQLD�
Y��&URDWLD���&]HFK�<HDUERRN�RI�,QWHUQDWLRQDO�/DZ��9RO�����������S������
92 Bankes 2017, ibid.
93 Ibid.
94�3HWULþ�������S������
95 Final Award 2017, paras. 1012, 1014.
96 Ibid. para. 1139.
97 CJEU Press Release No. 9/20, Republic of Slovenia v. Republic of Croatia (C-457/18), 31 January 2020 https://
curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/cp200009en.pdf (31 January 2020).

https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/cp200009en.pdf
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ZKLFK�IXUWKHU�VWHSV�DUH�JRLQJ�WR�EH�WDNHQ�DQG�ZKHWKHU�WKH�¿QDO�VROXWLRQ�±�ZKHQHYHU�LW�FRPHV�DORQJ�
±�ZLOO�HPEUDFH�WKH�SURSRVDO�V��IURP�WKH�)LQDO�$ZDUG��LQFOXGLQJ�WKRVH�UHJDUGLQJ�6ORYHQLD¶V�-XQFWLRQ�
to the High Seas. 


