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Introduction

CHRISTA JESSEL-HOLST AND GALE GALEV

The working group 7 of the Civil Law Forum South East Europe dealing with EU con-
sumer contract law in Albania, Bosnia and Herzegovina, Croatia, Macedonia, Montenegro 
and Serbia consists of the following members: Prof. Gale Galev (Skopje), Dr. Nada Dollani 
(Tirana) and Dr. Christa Jessel-Holst (Hamburg). 

In order to deÞ ne the scope and the structure of the intended work, a preparatory meet-
ing was held in Skopje. Here the decision was made to restrict the investigation to only four 
directives and to follow basically the structure of the EC Consumer Law Compendium edit-
ed by Prof. Schulte-Nölke.1

It was clear from the start that the ultimate success depended on the right choice of na-
tional reporters. For this, mainly two criteria were used, namely a) prior excellent experience 
in the Þ eld of European consumer contract law and b) perfect knowledge of the English lan-
guage, since all contributions were originally to be prepared in English as the only common 
language within the group.

On this basis, the following national reporters were selected: Nada Dollani (Albania), 
Zlatan Meški  (Bosnia and Herzegovina), Emilia ikara (Croatia), Neda Zdraveva, Jadranka 
Dabovi -Anastasovska, Nenad Gavrilovi  (Macedonia), Zvezdan a enovi  (Montenegro), 
Marija Karaniki -Miri  (Serbia).

In the Part 1, the team presents an overview of the legislative techniques of each partic-
ipating state which has been prepared by the respective national reporter. The Part 2 demon-
strates the transposition of the individual directives in the six countries. Due to lack of space 
it has unfortunately not been possible to publish the corresponding national reports. Instead, 
this publication contains a comparative analysis on the four directives which is, however, 
based on the national reports and can be considered as their synthesis. This approach has the 
great advantage that the reader has at his disposal a comparative survey which clearly shows 
the similarities and differences in the way the four directives have been transposed in the par-
ticipating states. It has also enabled the national reporters to work not only on their domestic 
law, but on Þ ve other legal orders as well.

For 31 January 2010, the national reporters were invited to a workshop in Tirana which 
proved not only very pleasant, but also highly successful. In Tirana, the work was assigned as 
follows: Doorstep Selling Directive – Coordinators Emilia ikara and Zlatan Meški ; Unfair 
Contract Terms Directive – Marija Karaniki -Miri  and Zvezdan a enovi ; Distance Selling 
Directive – Nada Dollani and Neda Zdraveva/Jadranka Dabovi -Anastasovska/Nenad Ga vri lo-
vi ; Consumer Sales Directive – Zlatan Meški  and Neda Zdraveva/Jadranka Dabovi -Ana-

1 H. Schulte-Nölke in cooperation with Ch. Twigg-Flesner, M. Ebers (eds), EC Consumer Law 
Compendium – Comparative Analysis, Universität Bielefeld, Feb. 2008. For update Jan. 2010 see: http://
www.eu-consumer-law.org/index_en.cfm.



stasovska/Nenad Gavrilovic. It was also decided to include a Part 3 on the Future of the Con-
sumer Contract Law in EU and the participating states, which presents the Commission Pro-
posal for a Directive on Consumer Rights and broaches the issue of implementation into the 
national laws of the Western Balkan. This part is completed by an overview over private in-
ternational law in consumer contracts.

The national reporters have done their best to identify published decisions of the courts 
of their country regarding consumer contracts, but the result can only be called disappoint-
ing: In three countries (Albania, Macedonia and Serbia) not a single case was found; the re-
sult for Bosnia and Herzegovina, Croatia and Montenegro is only slightly better (for details 
see Part 4 Annex B 4).

Part 4 inter alia also offers a list the EU sources of law, including the recent Green pa-
per on policy options for progress towards a European Contract Law for consumers and busi-
nesses, as well as an overview of the case law of the Court of Justice in Luxembourg on the 
four Directives.

It is worth mentioning that cooperation within the team has been greatly facilitated by 
the use of google groups where the team has been registered as “Civil Forum Consumer”. In-
ternet was in this way used not only for discussions (and for showing pictures from the work-
shop), but also for gathering a comprehensive collection of laws which are of relevance for 
consumer contracts in the six participating states and which thus were made available to all, 
in local and/or English language.

Special thanks appertain to Prof. Tatjana Josipovi  (Zagreb) who, although a member of 
the working groups 4 and 5, has supported also the working group 7 with her precious ad-
vice.

The Serbian translation of all contributions has been organized by GTZ Belgrade.

16 July, 2010
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Part 1:
OVERVIEW OF THE “LEGISLATIVE TECHNIQUES”

OF THE RESPECTIVE STATE

A.  ALBANIA – LEGISLATIVE TECHNIQUES (Nada Dollani)

Directive Transposed in
Date of 
Transposition 

Directive 85/577 

Consumer Protection Act (CPA) 2008 

Decision of Council of Ministers 
No.63/2009 

17 April 2008 

21 January 2009

Directive 90/314 
CPA 2008
Council of Ministers Decision No.65/2009 

17 April 2008 
21 January 2009

Directive 93/13 CPA 2008 17 April 2008 

Directive 94/47 (from 23.02 
2011:
Directive 2008/122/EC)

CPA 2008

Council of Ministers Decision 
No.833/2009

17 April 2008 

8 July 2009

Directive 97/7 
CPA 2008

Council of Ministers Decision No.64/2009 

17 April 2008 

21 January 2009
Directive 98/6 CPA 2008 17 April 2008 
Directive 98/27 (codiÞ ed 
version: Directive 2009/22/EC 

CPA 2008 17 April 2008 

Directive 99/44 CPA 2008 17 April 2008 
Directive 87/102/EEC (from 
12.05.2010:
Directive 2008/48/EC) 

CPA 2008

Bank of Albania Decision No.5/2009 

17 April 2008 

11 February 2009

Directive 85/374 
CPA 2008 

Civil Code 

17 April 2008 

29 July 1994 
Directive 86/653 not transposed -

Directive 99/34 
CPA 2008 
Civil Code 

17 April 2008 
29 July 1994

Directive 99/93 Electronic Signature Act 25 February 2008
Directive 2000/35 not transposed -
Directive 2000/31 Electronic Commerce Act 11 May 2009
Directive 84/450 CPA 2008 17 April 2008
Directive 2002/65 Council of Ministers Decision No.64/2009 21 January 2009
Directive 2005/29 CPA 2008 17 April 2008
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Directive 87/357 not transposed -
Directive 97/5 not transposed -
Directive 98/26 not transposed -
Directive 2000/46 not transposed -

Directive 2001/95 
Act “On general safety, substantial 
requirements and assessment of non-food 
products’ conformity” No. 9779/2007 

16 July 2007 

Directive 2002/22 
Electronic Communication Act 
No.9918/2008 

19 May 2008

Directive 2002/58 
Electronic Communication Act 
No.9918/2008 

19 May 2008

I.   State of consumer protection in the Þ eld of the Directives 99/44 (sale of goods), 

93/13 (unfair terms), 97/7 (distance contracts) and 85/577 (doorstep) before transpo-

sition

Before the transposition of the directives, Albanian law has provided some basic gener-
al rules on consumer protection since 1997. Those rules were provided by Act No.8192, dated 
06.02.1997 “On Consumers Protection”. The scope of this act was the safety of consumers 
and protection of their health and economic interests. It was never effective; it hardly trans-
posed any Directive and was repealed by another ineffective act “On Consumers Protection” 
No. 9135, dated 11.9.2003. The Act of 2003 made some attempt to comply with the consum-
ers’ acquis, but it was barely observed by consumers, or by competent state authorities, or 
courts. The Consumer Protection Act, adopted in 2003, covered a wide range of consumer 
safety issues, consumer contracts and monitoring consumer protection. Parts II and III regu-
lated speciÞ c aspects of consumer safety, consumer information, packaging and labelling and 
misleading advertising. Parts IV and V addressed speciÞ c aspects of speciÞ c consumer con-
tracts, including unfair terms and conformity of contracts, distance selling, consumer sales, 
timeshare contracts, doorstep selling, and electronic transactions. Parts VI and VII dealt with 
governmental institutions responsible for consumer protection and speciÞ c issues of consum-
er associations. However the consumers’ acquis were never fully transposed. Also, Albanian 
Civil Code, regardless of the fact that it does not contain any expressed provision on consum-
er deÞ nition and protection, protects the consumer as any other person. Referring to the word-
ing of Civil Code, some of the provisions of the Directive 93/13 were “transposed” by Arti-
cles 686, 687, 688. These articles refer to general and unfair terms of contracts and article 688 
contains the contra proferentem rule. However, Civil Code extends its application to every 
natural and legal person. So the protection is not limited to consumer. The right to withdraw-
al as in Directive 85/577 is also provided by the Civil Code, in its Article 672. And Directive 
85/374 on product liability is transposed by the Civil Code, Article 628 et seq. 

In the framework of the Stabilization and Association Agreement between the Europe-
an Communities and their Member States and the Republic of Albania, signed on 12 June 
20062, Art. 76; the National Action Plan on Enforcement of Stabilization and Association 
Agreement adopted by the Albanian Government (Council of Ministers Decision No. 463, 
dated 5.7.2006); and the Council of Ministers Decision No.797, dated 14.11.2007 “On Ap-
proval of inter sector strategy on consumer protection and market surveillance, in the period 

2 SAA was ratiÞ ed by Act No.9590 of 27.7.2006, OG RAl No. 87/06
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2007-2013”, Albania came under the obligation to observe and respect the consumers’ rights 
and protection, thus as a consequence came into force the Act No.9902, dated 17.04.2008 
“On Consumers Protection”.

II.  Legislative techniques of transposition

Albania transposed all the four Directives by means of enacting different transposition 
acts. The legislative acts used for the implementation of the Directives were either Acts en-
acted by the Albanian Parliament, to provide rules complying with Directive 99/44, Directive 
93/13, Directive 97/7and Directive 85/577, or Decisions of the Council of Ministers enacted 
by the Albanian Government to complement the full implementation of the Directives, as in 
case of Directive 97/7 and Directive 85/577, further transposition of which was complement-
ed by the Decision of Council of Ministers No. 64/2009 “On distance contracts” and the De-
cision of the Council of Ministers No. 63/2009 “On contracts away from business premises”, 
respectively. 

The Albanian Consumer Protection Act of 2008 aims on protecting the interests of the 
consumers on the market as well as to deÞ ne the rules and to set up the relevant institutions, 
in order to protect consumer rights. It is organized in ten Parts. Part I contains general provi-
sions on the object, scope of application, deÞ nitions, consumer rights; Part II provides some 
requirements on consumer safety; Part III deals with consumer information, labelling, price 
indication, invoice, packaging and language obligations, thus transposing Directive 98/6; 
Part IV covers unfair trade practice and advertisement, by implementing Directives 2005/29 
and 84/450; Part V contains provisions on unfair contract terms and contractual conformity, 
thus transposing Directive 93/13 on unfair terms and Directive 99/44 on the sale of goods; 
Part VI regulates contracts negotiated away from business premises as well as distance con-
tracts, thus transposing Directives 85/577 and 97/7; Part VII concerns particular contracts 
such as: supply of water, energy and telecommunication, timesharing contracts, consumer 
credit contracts and package travelling contracts, thus transposing Directives 94/47, 87/102 
and 90/314; Part VIII deals with the institutions for consumer protection, thus transposing 
Directive 98/27; Part IX covers administrative violations and administrative sanctions; and 
Þ nally, Part X contains the transitory and Þ nal provisions. 

The Albanian acts do not comprise any express reference regarding the implementation 
of a certain directive while actually transposing the provisions of the relevant directive. It can 
be said that the Albanian legislator follows a tacit copy and paste approach.

III.  Use of minimum harmonization

When transposing the directives, Albania made use of minimum clauses on various oc-
casions. Thus, the Consumer Protection Act, when transposing Directives 85/577 and 97/7 on 
doorstep selling and distance contracts provides, that the consumer has the right to withdraw-
al without any reason within 14 calendar days, rather than the minimum term of seven work-
ing days envisaged under both Directives for exercising such right.

IV.  Other extensions

According to the Consumer Protection Act the notion of consumer is broader than that 
provided by the directives, in so far as non-proÞ t organisations are also regarded as consumers. 

The Council of Ministers Decision No. 64/2009 “On distance contracts” extends its 
scope also to Þ nancial services. Also, the Act No. 9779 of 16.7.2007 “On general safety, sub-
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stantial requirements and assessment of conformity of non-food products” to which the Con-
sumer Protection Act refers for the deÞ nition of the producer, contains a slightly more exten-
sive meaning of producer in comparison to the deÞ nition given by the Directive 99/44.

V.  Possible infringements of EC law

Not every provision of the Directives is transposed into the Albanian legislation. There 
are several provisions which are not transposed at all. As the Albanian legislator uses the ver-
batim technique, on some occasion parts of sentences of Directives have been forgotten, such 
as in case of Article 3(2) 2nd indent of Directive 97/7 on Distance Selling. Furthermore, the 
implementation of the transposed provisions has met with difÞ culties so far, inter alia be-
cause of some inconsistencies in internal harmonization.

VI.  Court practice

There is a signiÞ cant lack of court practice. The courts prefer to apply the provisions of 
the Civil Code and to protect the consumer like every other person, ignoring the existence of 
special provisions on consumer protection. Another reason for the non-application of the leg-
islation on consumer protection is to be seen in the systematic inconsistency, because no pro-
vision of the Consumer Protection Act regulates the priority of norms in case of a conß ict or 
a “better protection” rule. 

However, apart from the regular court procedure, the consumer can also have access to 
justice through instruments of alternative dispute resolution and through administrative pro-
cedure.3 The Commission on Consumer Protection4 has already adopted three decisions, two 
of which refer to unfair trade practice and misleading advertisement, while the third one re-
fers to the protection of the consumer in case of a breach of Article 40 CPA regarding the in-
voice for the supply of telecommunication services5.

VII.  Summary

The approximation of legislation to the acquis communautaire in the Þ eld of consumer 
protection started by signing the Stabilisation and Association Agreement between the Re-
public of Albania, on the one part, and the European Communities and their Member States, 
on the other (SAA) on 12 June 2001. The Þ rst Consumer Protection Act was enacted in 2003 
and transposed most of the European consumer protection directives. Because of the neces-
sity for further transposition and improvements a new Consumer Protection Act has been ad-
opted in 2008. The Consumer Protection Act implements Directives 98/6, 2005/29, 84/450, 
99/44, 93/13, 85/577, 97/7, 94/47, 87/102, 90/314, 98/27. By transposition of these directives 
into national law, the level of consumer protection was increased signiÞ cantly by using the 
minimum harmonization principle on numerous occasions. However, the special consumer 
protection rules in practice are rarely observed by traders and even by the courts, so that the 
level of protection of consumer rights is still not satisfactory.

3 Article 56 CPA, OG RAl No. 61/08..
4 This Commission was set up on 27.07.09 under the Ministry of Economy, Trade and Energy.
5 The Commission on Consumer Protection has made use of sanctions provided by Art. 57 by its 

decision no. 2 of 04/2010, http://www.mete.gov.al/doc/20100407113914_vendimi_nr_2_-_date_01_prill_
2010_kmk.pdf, last visited on 30 April 2010. 
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B.  BOSNIA AND HERZEGOVINA – LEGISLATIVE TECHNIQUES 
(Zlatan Meški )

Directive Transposed in
Date of 
Transposition

Directive 85/577
Consumer Protection Act (CPA)
(also in Draft Law of Obligations 2006, left 
out of the Draft Law of Obligations 2010)

12.4.2006

Directive 90/314
CPA
(also in Draft Law of Obligations 2006, left 
out of the Draft Law of Obligations 2010)

 12.4.2006

Directive 93/13
CPA
(also in Draft Law of Obligations 2006 
and 2010)

12.4.2006

Directive 94/47 (from 23.02.2011: 
Directive 2008/122/EC)

CPA
(also in Draft Law of Obligations 2006, left 
out of the Draft Law of Obligations 2010)

12.4.2006

Directive 97/7

CPA
(also in Draft Law of Obligations 2006, 
partly transposed in Draft Law of 
Obligations 2010)

12.4.2006

Directive 98/6 CPA 12.4.2006
Directive 98/27 (codiÞ ed version: 
Directive 2009/22/EC)

CPA 12.4.2006. 

Directive 99/44
CPA 
(also in Draft Law of Obligations 2006 
and 2010)

12.4.2006

Directive 87/102/EEC (from 
12.05.2010: Directive 2008/48/EC)

CPA 
(also in Draft Law of Obligations 2006, left 
out of the Draft Law of Obligations 2010)

12.4.2006

Directive 85/374
not transposed 
(only in Draft Law of Obligations 2006 
and 2010)

-

Directive 86/653
not transposed 
(only in Draft Law of Obligations 2006 
and 2010)

-

Directive 99/34
not transposed 
(only in Draft Law of Obligations 2006 
and 2010)

- 

Directive 99/93 Law on Electronic Signatures 14.5.2007

Directive 2000/35
not transposed 
(only in Draft Law of Obligations 2006 
and 2010)

- 

Directive 2000/31

Law on Electronic Legal and Commercial 
Transactions
(also partly in Draft Law of Obligations 
2006 and 2010)

29.10.2007

Directive 84/450
CPA 
(also in Draft Law of Obligations 2006 
and 2010)

12.4.2006
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Directive 2002/65 Not transposed -

Directive 2005/29 Not transposed -

Directive 87/357
Law on General Product Safety 2009 
(replacing the Law on General Product 
Safety of 9.9.2004)
Amendments to the Law on the 
Supervision of the Market in Bosnia and 
Herzegovina of 9.9.2004 

15.12.2009

15.12.2009

Directive 97/5
not transposed 
(only in Draft Law of Obligations 2006, left 
out of the Draft Law of Obligations 2010)

- 

Directive 98/26 Not transposed - 

Directive 2000/46 Not transposed - 

Directive 2001/95
Law on General Product Safety
(replacing the Law on General Product 
Safety of 9.9.2004)

15.12.2009

Directive 2002/22 Not transposed -

Directive 2002/58 Not transposed -

I.   State of consumer protection in the Þ eld of the Directives 99/44 (sale of goods), 

93/13 (unfair terms), 97/7 (distance contracts) and 85/577 (doorstep) before trans-

position

Before the transposition of consumer protection directives, the legal system of Bosnia 
and Herzegovina did not contain any provisions whose application was limited to consumers. 
However, some provisions of the Yugoslav Law of Obligations of 19786 offered a high level 
of protection, particularly in case of contracts for the sale of goods and producer’s liability 
for damage caused by defective products. Since the split of Yugoslavia this Act by virtue of 
succession remained applicable in two slightly different versions in each entity of Bosnia and 
Herzegovina, as the Law of Obligations of the Republic of Srpska7 and the Law of Obliga-
tions of the Federation of Bosnia and Herzegovina8. Since the provisions relevant for this 
analysis do not differ, in order to ensure more clarity this text will only refer to “Bosnia-Her-
zegovina’s Law of Obligations (BLO)”9. The Þ rst Consumer Protection Act of Bosnia and 
Herzegovina has been adopted in 200210; due to the lack of application in practice, it was re-
placed in 2006 by the current Consumer Protection Act11.

6 OG SFRY No. 29/78, 39/85, 46/85, 45/89, 57/89.
7 OG SFRY No. 29/78, 39/85, 46/85, 45/89, 57/89 and OG of the Republic of Srpska, No. 17/93, 

57/98, 39/03, 74/04.
8 OG SFRY No. 29/78, 39/85, 46/85, 45/89, 57/89, OG of the Republic of Bosnia and Herzegovina, 

No. 2/92, 13/93, 13/94 and OG of the Federation of Bosnia and Herzegovina, No. 29/03.
9 This name seems appropriate, because of the ongoing process of re-uniting the Laws of Obligations 

on the state level. The last attempt to adopt the united Law of Obligations of Bosnia and Herzegovina 
started on January 8th 2010. However, the Draft Law of Obligations 2010 failed to pass the parliamentary 
procedure in February 2010.

10 OG BA No. 17/02.
11 OG BA No. 25/06.
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II.  Legislative techniques of transposition

Bosnia and Herzegovina transposed most of the Directives, including the four relevant 
directives, in the Consumer Protection Act which came into force on April 12th 2006. In ad-
dition, single transposition laws have been adopted concerning more speciÞ c areas of law, for 
example Law on Electronic Legal and Commercial Transactions12, Law on Electronic Signa-
tures13 and Law on General Product Safety14.

III.  Use of minimum harmonization

When transposing the consumer protection directives Bosnia and Herzegovina made 
use of minimum clauses on various occasions. The time limit for withdrawal for doorstep 
selling and distance selling has been extended to 15 days, whereas the directives only require 
seven days (Directive 85/577 and 97/7). Furthermore, the Bosnian Consumer protection Act 
contains a “blacklist” of clauses that are always considered unfair (per se unfair), whereas the 
Directive uses a list of clauses that may be considered unfair (Article 3(3) of the Directive 
93/13). 

In accordance with the Consumer Protection Act consumers may request damages and 
return of the payment without the obligation to previously require the seller to repair or re-
place the goods, provided in Article 3 (5) of the Directive 99/44. Opposite to the Directive 
99/44 the right of consumer to have the contract rescinded exists even if the lack of confor-
mity is minor (Article 3(6) of the Directive 99/44).

IV.  Other extensions

Consumer Protection Act regulates the sale of services which are not covered by Direc-
tive 99/44, on the model of sale of goods in accordance with that directive. The scope of ap-
plication of the provisions transposing Directive 85/577 additionally includes contracts con-
cluded as a result of an unexpected approach to the consumer at a public transport or any oth-
er public place. 

Further extensions of the scope of application of the consumer protection provisions are 
the result of the lack of transposition of provisions regulating the restriction of the scope of 
application of the relevant Directives, such as Article 3 (2) of the Directive 85/577, Article 3 
(2) of the Directive 97/7 and Article 4 of the Directive 93/13.

V.  Possible infringements of EC law

1. The most important possible infringement of EU law lies in the deÞ nition of consum-
er. In accordance with the Consumer Protection Act, consumer is any natural person who pur-
chases, acquires or uses products or services for his personal needs and the needs of his 
household. This deÞ nition is twice narrowed in comparison to the most common deÞ nition 
of consumer in the Directives. Instead of the general concept of “action”, which is used in the 
deÞ nition of consumer in the Directives, Bosnian Consumer Protection Act limits the acting 
of a consumer to the purchase, acquisition or use of a service or product. Even of greater im-
portance is the reduction to “personal needs and the needs of their household”, which due to 
the conjunction “and” should be understood cumulatively, while the negatively worded def-

12 OG BA No. 88/07.
13 OG BA No. 91/06.
14 OG BA No. 102/09, replacing the previous Law on General Product Safety, OG No. 45/04.
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inition in the Directive includes every purpose which is not related to consumers trade, busi-
ness or profession. 

The same applies to the term trader, which is in the Consumer Protection Act deÞ ned as 
any person who is, directly or as an intermediator, selling products or providing services to 
the consumer. Given that both deÞ nitions are narrower than the appropriate deÞ nitions in the 
Directives, in accordance with the Consumer Protection Act there is a free space between the 
concepts of consumers and traders. In the consumer protection directives these terms are 
complementary, therefore any person who is not a consumer is a trader, and vice versa. The 
restriction of these terms inevitably reduces the level of consumer protection, opposite to the 
Directives. 

2. Article 1 (2) Doorstep Selling Directive is not transposed in the Consumer Protection 
Act. Regarding contracts negotiated away from business premises the Consumer Protection 
Act provides a withdrawal period of 15 days from the conclusion of the contract, without 
postponing the commencement of the withdrawal period in case when the trader does not in-
form the consumer about his right to withdraw, what is explicitly provided by the Directive15. 
According to Article 41 (2) of the Consumer Protection Act consumers pay the costs of re-
turning the goods, which can be considered as consistent with Articles 5 and 7 of the Door-
step Selling Directive.16 

3. The analysis of unfairness in accordance with the provisions of Article 95 Consumer 
Protection Act applies to all provisions of the contract that the consumer did not negotiate 
„personally“. The use of this term leads to a different scope of application of the fairness 
clause, than it is provided by the term “individually negotiated”. 

4. With regard to Directive 97/7 there are fewer possibilities for infringements of EU 
law considering that it is transposed using the “copy and paste” technique. 

5. The most complex legal situation exists in regard to the transposition of Directive 
99/44. Article 3 (2) and Article 5 (1) and (2) of Directive 99/44 are directly transposed in the 
Consumer Protection Act, with the exception that the consumer does not have the right to re-
quire the seller to make an appropriate reduction in the price. The non-transposed Article 2 
(1)- (3) of the Directive may be considered as already existing in the Law of Obligations 
(1978), while the provisions of the Article 2 (4) and (5) are not included in the positive law. 
In addition, the assumption regarding the lack of conformity which appears within six months 
of delivery of the goods according to Article 5 (3) of the Directive is not transposed.

6. Finally, it is necessary to emphasize that the adoption of the Draft Law of Obligations 
of Bosnia and Herzegovina 2006 (BDLO 2006)17 would have prevented most of the possible 
infringements of EU law listed above. The BDLO 2006 would have transposed 14 Consum-
er Protection Directives.18 However, the political will for a uniform Law of Obligations on 
the state level seemed questionable until now. The latest attempt started on January 8th 2010, 
when a new Draft Law of Obligations (BDLO 2010) was adopted by the government and 
sent to the Parliamentary Assembly. Unfortunately, the Draft failed to pass the parliamentary 

15 See also ECJ judgment of 13 December 2001, C-481/99 - Georg Heininger and Helga Heininger 
v. Bayerische Hypound Vereinsbank AG [2001] ECR I-09945.

16 See ECJ, 22 April 1999, C-423/97 –Travel Vac SL v Manuel José Antelm Sanchi [1999] ECR I-
02195; ECJ judgment of 25 November 2005, C-229/04 - Crailsheimer Volksbank eG v Klaus Conrads, 
Frank Schulzke and Petra Schulzke-Lösche, Joachim Nitschke [2005] ECR I-9273.

17 See B. Morait, A. Biki , Objašnjenja uz Nacrt Zakona o obligacionim odnosima, in Cooperation 
with GTZ, Sarajevo 2006.

18 See the index above.
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procedure in February 2010. Given that the failure of the last two versions of the Draft Law 
of Obligations to pass the parliamentary procedure, among the most important reasons that 
are political in nature19, was caused by the inclusion of large number of consumer provisions 
in the draft, it is difÞ cult to predict which of the provisions will remain in the Þ nal version of 
the new Law of Obligations and whether a new Law of Obligations will be adopted on enti-
ty or state level. The chances for a long-awaited adoption still might be good, since many of 
the provisions referring to a speciÞ c type of a consumer contract such as the doorstep sales 
contracts or timesharing contracts have been left out of the latest Draft and the adoption of a 
new Law of Obligations is one of the priorities of the “European Partnership with Bosnia and 
Herzegovina”.

VI.  Court practice

The most recent cases of unfair terms in general conditions of consumer credit contracts 
were the Þ rst cases to raise the awareness level of the CPA in Bosnia and Herzegovina. How-
ever, only proceedings for administrative offence were started before the competent courts by 
the Federal Administration for Inspection Affairs and the Ombudsman for consumer protec-
tion. The basic facts of these 192 cases20 were that private banks one-sidedly and heavily 
raised the ß oating rate of the consumer credits due to economic factors related to the reces-
sion. In the accessible cases neither the consumer credit contracts nor the standard terms con-
cluded with the consumer speciÞ ed the factors which could justify such considerable change 
of the rate, and the courts stated a breach of Articles 54 and 57 (2) CPA, which provide nec-
essary content of a consumer credit contract. The competent courts ordered administrative 
offences from 750-2000 euro, but there are still no known collective or individual civil pro-
cedures based on these orders.21 

It is deplorable that even the Constitutional Court of Bosnia and Herzegovina when de-
ciding on consumer contracts, which it recognized as such, ignored the existence of the Con-
sumer Protection Act and relied only on the BLO.22 This is clearly an argument in favour of 
the incorporation of the consumer contracts provisions into the future Law of Obligations.

VII.  Summary

Bosnia and Herzegovina transposed most of the consumer protection directives in its 
Þ rst Consumer Protection Act in 2002, which was replaced due to the lack of application in 
practice by the current Consumer Protection Act (CPA) in 2006. The CPA transposed 10 con-
sumer protection directives, partly or entirely, while four other are transposed in single trans-
position laws, the Law on Electronic Legal and Commercial Transactions, Law on Electron-
ic Signatures and Law on General Product Safety. The transposition laws used the minimum 

19 The political representatives of the Republic of Srpska argue that the Constitution of Bosnia and 
Herzegovina does not provide competence for the adoption of a Law of Obligations on the state level. The 
Council of Ministry named Article I (4) of the Constitution as the legal basis, stating that the freedom of 
movement of goods, persons, services and capital shall be ensured in Bosnia and Herzegovina and will not 
be hindered by Bosnia and Herzegovina or the entities. 

20 Report of the Federal Administration for Inspection Affairs, 22.6.2009.
21 In the accessible cases the competent courts did not review the fairness of the standard terms but 

only referred to the missing information which the banks were obliged to provide due to the provisions of 
the CPA on the consumer credits. 

22 Constitutional Court of Bosnia and Herzegovina, AP-1385/06, 26.06.2007, OG BA No. 60/05.
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harmonization clause on various occasions to provide a higher level of protection, mostly by 
extending their scope of application or determining a longer withdrawal period. The transpo-
sition of at least Þ ve other consumer protection directives as well as the revision of some of the 
provisions of the CPA was planned for a new Law of Obligations of Bosnia and Herzegovi-
na, which is still not enacted. The introduction of consumer protection provisions in the Law 
of Obligations shall additionally solve the problem of the ignorance of the CPA in practice.
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C.  CROATIA – LEGISLATIVE TECHNIQUES 
(Emilia ikara)

Directive Transposed in Date of Transposition

Directive 85/577 Consumer Protection Act 10.6.2003

Directive 90/314
Civil Obligations 
(also relevant Act on Providing 
Services in Tourism)

17.3.2005 

Directive 93/13 Consumer Protection Act 10.6.2003
Directive 94/47 (from 
23.2.2011: Directive 2008/122)

Consumer Protection Act 10.6.2003

Directive 97/7 Consumer Protection Act 10.6.2003
Directive 98/6 Consumer Protection Act 10.6.2003
Directive 98/27 (codiÞ ed 
version: Directive 2009/22)

Consumer Protection Act 30.7.2007

Directive 99/44
Civil Obligations Act
Consumer Protection Act

17.3.2005
10.6.2003

Directive 87/102 (from 
12.5.2010: Directive 2008/48)

Consumer Protection Act
Consumer Credit Act

10.6.2003
1.1.2010

Directive 85/374 Civil Obligations Act
17.3.2005
9.4.2008

Directive 86/653 Civil Obligations Act
17.3.2005
9.4.2008

Directive 99/34 Civil Obligations Act 17.3.2005
Directive 99/93 Electronic Signature Act 30.1.2002
Directive 2000/35 Civil Obligations Act 17.3.2005
Directive 2000/31 Act on E–Commerce 15.10.2003
Directive 84/450 Consumer Protection Act 10.6.2003
Directive 2002/65 Consumer Protection Act 30.7.2007
Directive 2005/29 Consumer Protection Act 30.7.2007
Directive 87/357 General Product Safety Act 9.3.2009
Directive 97/5 Foreign Exchange Operations Act 10.6.2003

Directive 98/26
Act on Settlement Finality on Payment 
and Financial Instruments Settlement 
Systems

13.10.2008

Directive 2000/46
Electronic Money Institutions Act
Credit Institutions Act

13.10.2008
13.10.2008

Directive 2001/95
General Product Safety Act (also 
relevant State Inspector’s OfÞ ce Act and
Act on Access Right to Information)

7.10.2003

Directive 2002/22 Electronic Communications Act 26.6.2008
Directive 2002/58 Electronic Communications Act 26.6.2008
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I.   State of consumer protection in the Þ eld of the Directives 99/44 (sale of goods), 

93/13 (unfair terms), 97/7 (distance contracts) and 85/577 (doorstep selling) before 

transposition

Before the transposition of the European consumer protection directives, there was no 
special law provided in Croatia protecting consumers and therefore only the general rules 
which protected the consumer as any other person were applicable. However, these rules en-
abled a quite high level of protection, for instance, through provisions of Civil Obligation 
Act23 (COA) on contracts in general and on contracts for the sale of goods. The COA con-
tained also some of provisions concerning liability for defective products even before the 
transposition of Directive 85/374/EEC.24 Consumers were also protected indirectly through 
a number of provisions of the other laws, e.g. through provisions of the old Trade Act,25 Act 
on Telecommunications,26 State Inspector’s OfÞ ce Act27 etc. The approximation of Croatia’s 
existing legislation to the acquis communautaire in this Þ eld started as a consequence of the 
obligations prescribed in Arts. 69 and 74 of the Stabilization and Association Agreement 
signed between the Republic of Croatia, on the one part, and the European Communities and 
their Member States, on the other28 (SAA) on 29. October 2001. The Consumer Protection 
Act29 (CPA) was introduced for the Þ rst time in 2003 and replaced in 2007 by the current 
Consumer Protection Act.30

II.  Legislative techniques of transposition

The CPA 2003 transposed most of the consumer protection directives. The necessity for 
transposition of new directives and for further improvement of existing provisions led to the 
adoption of a new CPA in 2007.31 While the CPA 2007 transposes Directives 98/6, 87/102, 
93/13, 97/7, 85/577, 94/47, 98/27, 2002/65 and 2005/29, the Directives 90/314 and 99/44 are 
implemented in the new Civil Obligation Act32 (COA) enacted in 2005. For the transposition 
of the new Consumer Credit Directive (Directive 2008/48), however, the legislator adopted 
a separate Consumer Credit Act33 in June 2009.

23 Civil Obligation Act, OG RH, No. 53/91, 73/91, 111/93, 3/94, 107/95, 7/96, 91/96, 112/99, 88/01. 
The Yugoslavian Law of Obligations (OJ SFRY No. 29/78, 39/85, 46/85, 45/89, 57/89) was taken over as 
Croatian national law by the Law on adopting the Law of Obligations, OG RH, No. 53/91.

24 T. Josipovi , “Das Konsumentenschutzgesetz – Beginn der Europäisierung des kroatischen 
Vertragsrechts”, in S. Grundmann, M. Schauer (ed.), The Architecture of European Codes and Contract 
Law, Kluwer Law International, Alphen aan den Rijn (et al.) 2006, 129 etc.

25 Trade Act, OG RH No. 11/96, 30/99, 75/99, 76/99, 62/01, 109/01.
26 Act on Telecommunications, OG RH No. 79/99, 128/99, 68/01, 109/01.
27 State Inspector’s OfÞ ce Act, OG RH No. 76/99.
28 Stabilization and Association Agreement between the Republic of Croatia, of the one part, and the 

European Communities and their Member States, of the other part, OG IA RH No. 14/01.
29 Consumer Protection Act, OG RH, No. 96/03.
30 Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
31 E. ikara, “Die Angleichung des Verbraucherschutzrechts in der Europäischen Gemeinschaften: 

Unter besonderer Berücksichtigung des Verbraucherschutzrechtes in der Republik Kroatien”, Zbornik 
Pravnog fakulteta Sveu ilišta u Rijeci, Vol. 28, 2/2007., 1082.

32 Civil Obligation Act, OG RH, No. 35/05, 41/08.
33 Consumer Credit Act, OG RH No. 75/09.
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III.  Use of minimum harmonization

When transposing the European consumer protection directives Croatia made use of 
minimum clauses on numerous occasions. The withdrawal period of seven working days pre-
scribed in Directive 85/577 and Directive 97/7 is longer in CPA and amounts to 14 working 
days. The same goes for timeshare contracts where CPA provides a period of withdrawal of 
14 working days whereas the Directive requires only 10 days. The CPA goes beyond the re-
quirements of the consumer protection directives also when it comes to information duties. 
For instance, the CPA prescribes more stringent provisions than the Directive 97/7, by regu-
lating that the written conÞ rmation of prior information by distance contracts includes all the 
information provided in prior information. Also, Art. 41 CPA prescribes a higher level of con-
sumer protection than the Directive 97/7 by prohibiting the conclusion of contracts on the 
sale of drugs and medical and veterinarian products by means of distance communication. 
Furthermore, by holding the organizer of the package travel liable for all the damage inß icted 
on the traveller by non–performance, partial performance and improper performance of obli-
gations under the principle of strict liability, Art. 888 COA offers a more far reaching protection 
to consumers than Art. 5 of the Directive 90/314. The Croatian legislator made use of mini-
mum harmonization also when transposing Directive 99/44. The COA provisions on materi-
al defects are applicable on contracts for the sale of goods and all the other onerous con-
tracts.

IV.  Other extensions

Croatia extended the level of consumer protection by adopting broader deÞ nitions of the 
term consumer than required by the Directives in other leges specialissimae. For instance, 
until the last amendment from the year of 200934, Art. 304 of the Credit Institutions Act35 
(CIA) deÞ ned consumer as a natural person, who is client of a credit institution. According 
to the original version of Art. 304 CIA a consumer was also a natural person who was acting 
within his commercial activity, which was in contrast to the deÞ nition of consumer under Art. 
3 (1) 4th indent CPA, This inconsistency was removed by the amendment of the CIA of 2009, 
pursuant to which a consumer is a natural person, who is a client of credit institution and who 
is acting outside of his or her business or professional activity.

Furthermore, the CPA provisions implementing the Doorstep Selling Directive would 
apply also if the consumer offered the conclusion of contract during excursions organized by 
the trader away from his business premises, during the trader’s visits to the consumer’s home, 
the home of another consumer, or the consumer’s place of work. Also, Croatia did not trans-
pose the option laid down in Art. 3 (1) of the Directive 85/577 pursuant to which the provi-
sions on contracts negotiated away from business premises do not apply to contracts for 
which the payment to be made by the consumer exceeds a speciÞ ed amount. 

V.  Possible infringements of EU law

More detailed information on possible infringements of the EU law are provided in the 
Part 2 on the transposition of the individual Directives (reports on Doorstep Selling in Part 
2.A., Unfair Terms in Part 2.B., Distance Selling in Part 2.C., and on Consumer Sales in 
Part 2.D.).

34 OG RH No. 153/09.
35 Credit Institutions Act, OG RH No. 117/08, 74/09, 153/09.



426  •  CIVIL LAW FORUM FOR SOUTH EAST EUROPE – V III

VI.  Court practice

There is a signiÞ cant lack of court practice based on the provisions of the CPA. The 
courts are rather applying e.g. the COA provisions and protecting the consumer as every oth-
er person, ignoring at the same time the existence of special consumer protection provisions. 
As far as already known, there are very few court judgments concerning the CPA provisions 
on consumer credit36 and COA provisions on sale of goods.37 However, beside the regular 
court procedure the consumer can access to justice through instruments of alternative dispute 
resolution and through administrative procedure.38 

VII.  Summary

The approximation of Croatia’s existing legislation to the acquis communautaire in the 
Þ eld of consumer protection started by signing of the Stabilization and Association Agree-
ment between the Republic of Croatia, on the one part, and the European Communities and 
their Member States, on the other on 29. October 2001. The Þ rst Consumer Protection Act 
was enacted in 2003 and it transposed most of the European consumer protection directives. 
Because of the necessity for further transposition and improvements a new Consumer Protec-
tion Act (CPA) was adopted in 2007. The CPA implements Directives 98/6, 87/102, 93/13, 
97/7, 85/577, 94/47, 98/27, 2002/65 and 2005/29, while the Directives 90/314 and 99/44 are 
transposed within the Croatian new Civil Obligation Act from 2005. When transposing these 
directives into national law, the Croatian legislator signiÞ cantly increased the level of con-
sumer protection by using the minimum harmonization principle on numerous occasions. 
However, because of ignorance of the existence of special consumer protection rules in prac-
tice (from traders on the one side and courts and consumers on the other) the level of protec-
tion of consumer rights is still not satisfactory. 

36 County Court in Varaždin, Gž. 1052/08–2 from 12. June 2008.
37 County Court in Varaždin, Gž. 1074/08–2 from 4. August 2008.
38 See Part V. of the CPA under the title “Protection of the Consumer’s Rights”, which is divided into 

Chapter I on alternative consumers’ dispute resolution and Chapter II on protection of collective interest of 
consumers. The Þ rst case of protecting consumer rights based on CPA was the case “Ponikve” regarding 
the provision of public services, see the Decision of the Croatian Competition Agency, UP/I 030-02/2004-
01/66, OG RH No. 135/05.
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D.  MACEDONIA – LEGISLATIVE TECHNIQUES
(Neda Zdraveva, Jadranka Dabovi -Anastasovska, Nenad Gavrilovi ) 

Directive Transposed in
Date of 
Transposition

Directive 85/577 Law on Consumer Protection
29.07.2000 partial, 
30.06.2004 full

Directive 90/314 Law on Tourist Business 30.09.2006

Directive 93/13 Law on Consumer Protection
29.07.2000 partial, 
30.06.2004 full

Directive 94/47 (from 
23 02. 2011: Directive 
2008/122/EC) 

Law on Consumer Protection 30.06.2004

Directive 97/7 Law on Consumer Protection
29.07.2000 partial, 
30.06.2004 full

Directive 98/6 Law on Consumer Protection 
29.07.2000 partial, 
30.06.2004 full

Directive 98/27 (codiÞ ed 
version: Directive 
2009/22/EC) 

Law on Consumer Protection 
29.07.2000 partial, 
30.06.2004 full

Directive 99/44
Law on Consumer Protection

Law amending the Law on Obligations 

30.06.2004

11.07.2008 

Directive 87/102/EEC 
(from 12 May 2010: 
Directive 2008/48/EC) 

Law on Consumer Protection Regarding 
Contracts for Consumer Credits; 

Rulebook prescribing the form and the contents 
of the application for obtaining an authorisation to 
grant consumer credits and the form and the contents 
of the authorisation to grant consumer credits; 

Rulebook on the form and contents of the 
Register of consumer loan issuers having obtained 
authorisation from the Minister of Economy to 
grant loans and on the Register of Consumer Loan 
Intermediaries having obtained loan approval 
authorisation from the Minister of Economy;

Rulebook prescribing the form, contents and 
manner of Þ ling reports which consumer loan 
issuers need to submit to the Ministry of Economy, 
on the number of concluded loan agreements and 
on the agreed annual rate of total costs;

Rulebook on the technical equipment availability, 
i.e. the technical conditions that need to be 
fulÞ lled by the consumer credit lenders 

30.04.2007

06.08.2007

06.08.2007

06.08.2007

30.08.2007

Directive 85/374 Law on Consumer Protection 30.06.2004
Directive 86/653 Law amending the Law on Obligations  11.07.2008
Directive 99/34 Law amending the Law on Obligations 11.07.2008
Directive 99/93 Law on Electronic Data and Electronic Signature 31.03.2002
Directive 2000/35 Law amending the Law on Obligations 11.07.2008



428  •  CIVIL LAW FORUM FOR SOUTH EAST EUROPE – V III

Directive 2000/31 
Law amending the Law on Electronic Data and 
Electronic Signature

04.08.2008

Directive 84/450 Law on Consumer Protection
29.07.2000 partial, 
30.06.2004 full

Directive 02/65 Law on Personal Data Protection 01.02.2005

Directive 05/29
To be transposed in Law Amending the Law on 
Consumer Protection

Scheduled for not 
later than 01.11.2010

Directive 87/357 Law on Consumer Protection  
29.07.2000 partial, 
30.06.2004 full

Directive 97/5
Law on Swift Money Transfers 

Law on Foreign Exchange Operations

03.12.2003 

30.06.2003
Directive 98/26 Law on Payment Operations 20.09.2007
Directive 2000/46 Law on electronic money issuers  30.12.2007

Directive 01/95 Law on Consumer Protection
29.07.2000 partial, 
30.06.2004 full

Directive 02/22 Law on Electronic Communications 31.03.2005
Directive 02/58 Law on Personal Data Protection 01.02.2005

I.   State of consumer protection in the Þ eld of the Directives 99/44 (sale of goods), 

93/13 (unfair terms), 97/7 (distance contracts) and 85/577 (doorstep) before trans-

position

In Macedonia much of the legislation on consumer protection was contained in the Law 
on Consumer Protection of 2000, and amended in 2002. Step forward was made by the en-
actment of the new Law on Consumer Protection in 2004, as amended in 2007 and 200839. 
Important rules could also be found in the Law on Obligations (the principle of protection of 
consumers, fair dealing principle, equity of parties and the general rules of contracting, guar-
antee for products and product safety liability). 

The legislation that was in place was dealing with most of the issues covered by the di-
rectives. The question of the unfair rules was covered in general by the Law on Obligations, 
but not to the extent of the Directive. The Law on Obligations has number of provisions in 
regard to the conformity of the products to be delivered under the sales contract and the as-
sociated guarantees. 

Under the Stabilisation and Association Agreement between the European Communi-
ties and their Member States and the Republic of Macedonia, signed in April 2001, the coun-
try is under obligation to approximate its legislation and practices in the Þ eld of consumer 
protection. 

II.  Legislative techniques of transposition

The legislative act that covers the majority of the rules regarding the consumer protec-
tion in Macedonia is the Law on Consumer Protection. In this regard the Law on Consumer 
Protection acts as lex specialis in the Þ eld, while the general provisions on contracting and li-
abilities arising out of contract are regulated in the Law on Obligations. Instead of amending 
the law, in 2004 the legislator decided to enact a new Law on Consumer protection where the 
directives are implemented in full. Furthermore, special provisions on the rights of the con-

39 OG RMac No. 38/2004, 77/2007 and 103/2008.
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sumers in Þ nancial matters are contained in the special Law on Consumer Protection Regard-
ing Contracts for Consumer Credits and the by-laws enacted on the basis on this Law. 

III.  Use of minimum harmonization

In general the Macedonian legislation used the minimum harmonisation in various oc-
casions when approximating the national legislation with the Consumer Acquis. Additional 
rules on what is to be considered an unfair clause were included in the law beside those pre-
scribed by the Directive. In certain cases the prescribed deadlines are extended (thus, the pe-
riod for cancellation of a contract negotiated outside of business premises is set to 8 working 
days). The same is applied to the period of cancellation of the contract due to deÞ ciencies of 
the product. Most of the more stringent provisions exist in regard to the information duties 
and the content of speciÞ c documentation to be delivered to the consumer (for example, the 
written notiÞ cation in the cases of the distance contract, the mandatory content of the guar-
antee certiÞ cate, etc.). The LCP prohibits the distant conclusion of contract on the sale of 
medicines, medicinal products and veterinary products, as well as explosives, by which it 
goes beyond the requirements of the respective Directive. Further, the Law provided the op-
portunity to request replacement of foodstuff that is beyond the rights set forth for the con-
sumers by the Directive 99/44. 

IV.  Other extensions

Most of the extensions could be found in the rules related to the liability for product de-
Þ ciencies. 

V.  Possible infringements of EC law

Formally, as Macedonia is not a Member state we cannot speak of infringements of the 
EC Law. However, it is to be noted that some provisions of the Directives are not implement-
ed into the national legislation. As minor as they may be, compared to the scope of the Direc-
tives, the lack of rules in the national legislation may have negative impact. As amendments 
on the Law on Consumer protection are to be expected, it is to be considered that this situa-
tion will be overcome. 

VI.  Court practice

There are no available data on court practice in consumer protection. The Administra-
tive Court has jurisdiction in the cases when decisions of a relevant Inspectorate40, by which 
traders are sanctioned for speciÞ c infringements of their duties (misdemeanours), are con-
tested. In accordance with the Law, the Inspectorates are obliged prior to undertaking misde-
meanour procedure to offer settlement procedure i.e. conciliation procedure. In certain cases 
mediation can be undertaken as well. 

The Civil Courts do not have per se jurisdiction in the consumer protection. Under the 
Law on Consumer Protection, a consumer may claim damages when such arise and declara-

40 By Art. 130 of the Law on Consumer Protection, the surveillance of the application of the Law is 
undertaken by the Ministry of Economy. The Inspectorate surveillance of the application of the provisions 
of the Law is carried out by the State Market Inspectorate, Food Directorate and Department for veterinary, 
State Sanitary and Health Inspectorate and the State Environment Inspectorate in accordance with their 
competencies and procedures as set by law. 
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tion of invalidity of a contract when grounds for this exist. These cases are carried out in ac-
cordance with the Law on Obligations41 and the laws that regulate the court procedures42. 
There is no data on the number and content of these cases. 

Activities are underway by the Organisation for the Protection of the Consumers in co-
operation with relevant state bodies to develop system of monitoring the practice of the rele-
vant state bodies in the protection of the consumers, so relevant policies could be developed 
in this Þ eld as well.

VII.  Summary

The approximation of the Macedonian legislation in the Þ eld of the consumer protection 
formally started within the framework of the Stabilisation and Association Agreement be-
tween the European Communities and their Member States and the Republic of Macedonia, 
signed in April 2001 which has put the country under obligation to approximate its legisla-
tion and practices in the Þ eld of consumer protection. However, even before that the legisla-
tion on consumer protection contained in the Law on Consumer Protection of 2000, and sub-
sequently amended in 2002, observed to certain extend the rules of consumer protection of 
the acquis communautaire. Step forward was made by the enactment of the new Law on Con-
sumer Protection in 2004, and its amendments in 2007 and 2008. Important rules can also be 
found in the Law on Obligations (the principle of protection of consumers, fair dealing prin-
ciple, equity of parties and the general rules of contracting, guarantee for products and prod-
uct safety liability), which was also amended in 2008 to meet the consumer protection re-
quirements. 

Further efforts should be made, and are under way, in order to improve the speciÞ c con-
sumer protection legislation so as to provide for full approximation of the Macedonian legis-
lation to the acquis communautaire. 

41 Law on Obligations, OG RMac No 18/2001; 4/2002; 5/2003; 84/2008; 81/2009 and 161/2009.
42 Law on Courts, OG RMac No.58/2006; 62/2006 and 35/2008; Law on Contentious Procedure, 

OG RMac No 79/2005; 110/2008 and 83/2009.
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E.  MONTENEGRO – LEGISLATIVE TECHNIQUES
(Zvezdan a enovi )

Directive Transposed in
Date of 
Transposition

Directive 85/577

Law on Consumer Protection 

Law on Internal Trade

Regulation on the type of goods and manner 
of conducting doorstep type of sale

16. May 2007.

07. August 2008.

to be adopted

Directive 90/314
Law on Obligations

Law on Tourism

07. August 2008.

25. June 2002 (with 
amendments)

Directive 93/13 Law on Consumer Protection 16. May 2007.
Directive 94/47(from 23 Feb. 
2011: Directive 2008/122/EC)

Law on Consumer Protection 16. May 2007.

Directive 97/7
Law on Consumer Protection

Law on Obligations

16. May 2007.

07. August 2008.
Directive 98/6 Law on Consumer Protection 16. May 2007.
Directive 98/27 (codiÞ ed 
version: Directive 2009/22/EC)

Law on Consumer Protection 16. May 2007.

Directive 99/44
Law on Consumer Protection

Law on Obligations

16. May 2007.

07. August 2008.

Directive 87/102/EEC (from 
12 May 2010: Directive 
2008/48/EC)

Law on Consumer Protection

Law on Obligations

Law on Banks

Decisions of the Central Bank of MN 

16. May 2007.

07. August 2008.

11. March 2008.

 

Directive 85/374
Law on Consumer Protection

Law on Obligations

16. May 2007

07. August 2008.
Directive 86/653 Law on Obligations 07. August 2008.
Directive 99/34 Law on Obligations 07. August 2008.

Directive 99/93 Law on Electronic Signature
01. October 2003. 
(with amendments)

Directive 2000/35 Law on Obligations 07. August 2008.
Directive 2000/31 Law on Electronic Commerce 29. December 2004. 
Directive 84/450 Law on Consumer Protection 16. May 2007.
Directive 02/65 Law on Consumer Protection 16. May 2007.
Directive 05/29 Law on Consumer Protection 16. May 2007.
Directive 87/357 Law on General Product Safety 11. August 2008.

Directive 97/5
The Law on Foreign Current and Capital 
Operations

28. July 2005.

Directive 98/26

The Law on Foreign Current and Capital 
Operations

Law on National Payment Operations

Law on Securities

28. July 2005. 

13. October 2008.

27. December 2000. 
(with amendments)
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Directive 2000/46
Law on National Payment Operations
Decisions of the Central Bank of MN

Law on Electronic Money Instruments

13. October 2008.

to be adopted
Directive 01/95 Law on General Product Safety 11. August 2008.
Directive 02/22 Law on Electronic Communication 27. August 2008.
Directive 02/58 Law on Electronic Communication 27. August 2008.

I.   State of consumer protection in the Þ eld of the Directives 99/44 (sale of goods), 

93/13 (unfair terms), 97/7 (distance contracts) and 85/577 (doorstep) before trans-

position

Before the transposition of the four Directives, the situation compared to the one today 
was quite different. More detailed rules on the here elaborated pieces of the acquis existed 
only in relation to the Sales Directive. Besides the general application of the former federal 
Law on Consumer Protection43, the latter subject was mostly regulated through the general 
contract law (Law on Obligations44). 

The same cannot be stated for the other three directives, as speciÞ c rules did not exist, 
at least not to a considerable extent. 

In relation to unfair terms, at a certain point of time, the former federal Law on Trade in 
its chapter “Consumer Protection” contained a provision on the monitoring of standard con-
tracts (and terms therein) and on the powers of state bodies regarding terms which are mis-
balancing the equal position of the contracting parties45. Afterwards, the federal Law on Con-
sumer Protection in two articles addressed the transparency rule46 and the rule that clauses in 
standard contracts will be interpreted for the beneÞ t of consumers47. In parallel, again the 
general trade law applied, and although it did not contain rules as can be found under the Un-
fair Contract Terms Directive, it still had an approach on its own with a whole set of terms to 
be regarded as unfair, which exist even now in parallel to the pure consumer legislation. 

As regards distance and doorstep sales, the federal Law on Consumer Protection from 
2002 contained only one article48 that dealt with this subject. Namely, it dedicated three para-
graphs to doorstep and distance selling contracts, granting the consumer seven days to re-
nounce the effect of the undertaking, without costs and justiÞ cation. The time limit for renun-
ciation for goods counted from the day of receiving them, and for services from the day of 
concluding the contract, and Þ nally, the consumer was obliged to pay the costs of returning 
the goods.

II.  Legislative techniques of transposition

Now the situation is to a signiÞ cant effect different. Montenegro submitted its applica-
tion for membership in the European Union on 15th December 2008 and in accordance with 
Art. 72 of the Stabilisation and Association Agreement between the European Communities 

43 Law on Consumer Protection, OG FRY No. 37/02.
44 Law on Obligations, OG SFRY No. 29/78, 39/85, 57/89 and OG FRY No. 31/93.
45 Art. 39 of the Law on Trade, OG FRY No. 32/93, 50/93, 41/94, 29/96.
46 Art. 18 of the Law on Consumer Protection, OG FRY No. 37/02.
47 Art. 19 of the Law on Consumer Protection, OG FRY No. 37/02..
48 Art. 21 of the Law on Consumer Protection, OG FRY No. 37/02..
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and their Member States and the Republic of Montenegro (SAA)49 has the obligation to en-
sure that its existing laws and future legislation will be gradually made compatible with the 
Community acquis. 

Thus, the Montenegrin Law on Consumer Protection50 from May 2007 meant a big step 
forward in comparison with previous federal laws and attempts for harmonization with the 
consumer acquis51. In parallel, changes occurred in the general contract law as well. Monte-
negro adopted its own Law on Obligations in 200852 which, as will be seen below, transpos-
es a whole set of relevant provisions of the Sales Directive that are being applied in parallel53 
to speciÞ c consumer protection provisions.

Also, among the other pieces of law, it is worth mentioning the related Law on Internal 
Trade54 which regulates internal trade, conditions and ways of doing trade. Besides provid-
ing for a deÞ nition of traders, expanding this notion, deÞ ning trading premises, etc. it also 
contains important provisions on distance and doorstep sale.

III.  Use of minimum harmonization

There is an evident number of minimum harmonisation clauses that have been used by 
Montenegro, although Montenegro has not made use of all of them (e.g. Art. 3(1) of Direc-
tive 85/577 provides for the option for member states to exclude contracts that do not exceed 
the sum of 60 ECU from the scope of their national transposition law, where Montenegro set 
the limit exactly on 60 EUR.). On the other side, under the same directive, Montenegro opt-
ed that the consumer is entitled to withdraw from the contract within seven working days, in-
stead of merely seven days. Furthermore, it provided additional rules in case of withdrawal, 
which are identical to the provision of Art. 6 (4) of the Directive 97/7 which regulates the au-
tomatic termination of both the main and the credit contract.

In the case of Directive 97/7 and of Art. 6 (4), the Montenegrin law goes far beyond the 
Directive as it is more favourable toward the consumer, freeing him not merely from penalty 
when terminating the credit contract, but from compensation for the damages whether in the 
form of costs, interests, penalty, or similar costs.

Montenegro has through the Law on Consumer Protection, together with requirements 
to be found in the general legislation on sale, stipulated additional kinds of conformity re-
quirement factors than those provided for in Directive 99/44, such as: exact measure or quan-
tity of goods; suitable packaging material in accordance with the type and properties of the 
goods; prescribed or agreed quality, where if the quality was not prescribed or agreed – usu-
al quality of goods and services; way of determining or calculating price, etc.

Finally, for example, the way in which Montenegro approached the clauses from the 
Annex of the Directive 93/13 is very important. Namely, the terms from no. 1 of the Annex 
are always regarded as unfair (black list), while Annex no. 2 (exceptions in relation to claus-

49 Stabilisation and Association Agreement between the European Communities and their Member 
States, on one part and the Republic of Montenegro, on the other part, OG RMN, No. 07/07.

50 Law on Consumer Protection, OG RMN No. 26/07.
51 The draft Law was prepared with support of the EU funded project PLAC (“Policy and Legal 

Advice Centre”), implemented by a GTZ International Service led consortia.
52 Law on Obligations, OG RMN No. 47/08.
53 Art. 6 of the Law on Consumer Protection stipulates that unless otherwise provided by it, the 

provisions of the Law on Obligations shall apply to obligation relations.
54 Law on Internal Trade, OG RMN No. 49/08.
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es used by suppliers of Þ nancial services) is transposed only to the case provided under no. 2 
d. Both approaches provide for a higher level of consumer protection (black-listing the terms, 
and non-transposition of no. 2 of the Annex).

IV.  Other extensions

When transposing Art. 1 of Directive 85/577 and determining the situations falling with-
in its range, Montenegro opted to extend these and covered public places as well. This term 
seems to embrace whole set of places such as streets, squares, parks, beaches, marinas, res-
taurants/pubs/discos, railway stations, airport buildings, internal marine transport facilities, 
schools, etc. In regard to the burden of proof which might increase the level of consumer pro-
tection, even not being subject to the Directive’s provisions, Montenegro has used the gener-
al rule relating to existence of compliance with time-limits.

Montenegro has transposed provisions of Directive 85/577 to exclude certain type of 
contracts as listed in Art. 3 para. (2). To this extent, for the supply of foodstuffs, beverages or 
other goods intended for current consumption in the household, the Law on Consumer Pro-
tection does not require that the goods are supplied by “regular roundsmen”.55

When transposing Art. 5 2nd sentence of the Directive 93/13, the contra proferentem rule 
applies not only to clauses that have not been drafted in plain language (“clear”), but to un-
intelligible clauses as well (“comprehensible to the consumer”), which means an advantage 
when compared with the Directive and can be seen as a means for achieving a higher level of 
protection of consumers.

The rules for implementing Directive 99/44 extend beyond the scope envisaged in the 
Directive. Thus, the provisions of the Law on Consumer Protection, beside goods, apply to 
services, which is in contrast to the deÞ nition in Art 1(2) (b) of Directive 99/44. Furthermore, the 
conformity rules, as well as mandatory guarantee rules are open not only to consumers, but 
also to legal persons, meaning any person that is a party of a contract. This is the consequence 
of these rules being transposed by general contract law, namely the Law on Obligations.

V.  Possible infringements of EC law

Montenegro did not transpose Art. 1 para. 3 and 4 of the Directive 85/577 which at-
tempts to clarify that the consumer must also be able to withdraw from an offer made in a 
doorstep situation, irrespective of whether the offer is binding or not binding.

It may be seen as a minor departure from the acquis rules when, similarly to only few 
EU member states, Montenegro does not mention the words “in good time” or some varia-
tion of the same, when transposing Art. 4(1), 5(1) and 7(2) of the Directive 97/7. Having in 
mind that the omitted words intend to provide a sufÞ cient period for the consumer to reß ect 
on the information (e.g. before concluding the contract) it can be argued that the omission 
could narrow the efÞ cient protection of consumers in practice.

Exclusion of consumer right of withdrawal (if not agreed otherwise) in respect of cer-
tain contracts in doorstep selling situations which are the same as those found in Art. 6 of Di-
rective 97/7 should not be seen as minor departure from EC law, as this can signiÞ cantly re-
duce the level of consumer protection.

The transposition of the Art. 5, 2nd sentence of the Directive 93/13 seems problematic 
since the Directive requires not only an interpretation “favourable” to the consumer, but the 
interpretation “most” favourable to the consumer.

55 Art. 54 point 3 of the Law on Consumer Protection, OG RMN No. 26/07.
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VI.  Court practice

In Montenegro there is still no visible court practice which would be based on provi-
sions of the Consumer Protection Law56. As well as in other participating countries at this 
moment, the sole decisions that can be found are those deriving from court practice which is 
based on the Law on Obligations.

On the other side, Montenegro paved the way for the development of a very important 
scheme for out-of-court dispute settlement. In this regard, in less than a year and a half of its 
formal existence57, four cases can be reported, while a Þ fth is pending. Two of these cases are 
referred to as settled by protocols on consensual dispute settlement by the Arbitration Board 
for out-of-court settlement of consumer disputes. 

Finally, beside the regular court and out-of-court procedure, the consumer can access 
justice through administrative procedure.

VII.  Summary

The EU integration process was deÞ nitely the main trigger for the harmonization of the 
national legislation with the EU consumer acquis. Namely, consumer protection is one of the 
priority areas for harmonization as stipulated by Title VI “Approximation of Laws, Law En-
forcement and Competition Rules“, Art. 72 in conjunction with Art. 78 of the SAA.

In that regard, the Montenegrin Law on Consumer Protection from mid 2007 made a big 
step forward in harmonization with consumer acquis. While the Directives 85/577, 97/7, 
93/13 are transposed with the said Law, the Directive 99/44 has been mainly transposed by 
the new Montenegrin Law on Obligations. By doing so, in Montenegrin Law on Consumer 
Protection one can observe an evident number of minimum harmonisation clauses that have 
been used, while at the same time opting to extend some rules even beyond the scope envis-
aged in the respective directives.

While there is still no visible court practice based on provisions of the Consumer Pro-
tection Law, a very important scheme for out-of-court dispute settlement is at present effec-
tively being implemented. 

Finally, further harmonization is a must, and is therefore thoroughly planned by the 
Government for the year 2010-2011; this will also be subject of technical support by the IPA 
2009 programming assistance (Project “Accession to Internal Market”58).

56 Albeit there are pending cases on consumer rights, but based on sector speciÞ c legislation. Most 
important in Montenegro is one case on the method of calculation of prices for electricity which keeps the 
attention of general public at this moment.

57 The 20 members of the Arbitration Board were selected and appointed in December 2008 for a 
four years mandate. Being still young, this body primarily needs more awareness for its rising activities in 
order to, even further, promote itself and fully exploit the provisions of the Law on Consumer Protection 
and the Rulebook on Arbitration Board for Settlement of Consumer Disputes, OG RMN, No. 28/08.

58 Implemented by Deutsche Gesellschaft für Technische Zusammenarbeit (GTZ) GmbH.
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F.  SERBIA – LEGISLATIVE TECHNIQUES (Marija Karaniki -Miri )

N.B. The fact that certain laws touch upon the speciÞ ed areas does by no means imply 

that they are in compliance with the respective directives.

Directive Transposed in
Date of 
Transposition

Directive 85/577 Not transposed - 

Directive 90/314

Not transposed
[Certain rules in: 
1) Law of Obligations;

2) Tourism Act] 

-
[30.03.1978 (as 
amended in 1985, 
1989, 1993)]

13.05.2009.

Directive 93/13

Consumer Protection Act (CPA) 
(very limited)
[Also relevant: LoO]

16.09.2005.

[30.03.1978 (as 
amended in 1985, 
1989, 1993)]

Directive 94/47 (from 23.02.2011: 
Directive 2008/122/EC)

CPA 16.09.2005.

Directive 97/7 CPA (very limited) 16.09.2005.
Directive 98/6 CPA 16.09.2005.

Directive 98/27 (codiÞ ed version: 
Directive 2009/22/EC)

CPA (only touches upon the issues 
of market surveillance and consumer 
organizations)

16.09.2005. 

Directive 99/44
CPA (very limited)
[Also relevant: LoO]

16.09.2005.
[30.03.1978.]

Directive 87/102/EEC (from 
12.05.2010: Directive 2008/48/EC)

CPA (very limited) 16.09.2005.

Directive 85/374 Product Liability Act 14.11.2005.

Directive 86/653
Not transposed
[Certain rules on commercial agents 
in: LoO, Art. 790 et seq.]

-
[30.03.1978.]

Directive 99/34 Not transposed - 

Directive 99/93
Electronic Signature Act
E-Commerce Act

21.12.2004.
29.5.2009.

Directive 2000/35
Not transposed
[Certain rules on late payments in: 
LoO, Art. 277-279]

- 
[30.03.1978.]

Directive 2000/31
E-Commerce Act;
CPA

29.5.2009.
16.09.2005.

Directive 84/450 CPA (very limited) 16.09.2005.
Directive 2002/65 Not transposed - 
Directive 2005/29 CPA (very limited) 16.09.2005. 
Directive 87/357 General Product Safety Act 29.5.2009.

Directive 97/5

Not transposed.
[Some rules on cross-border credit 
transfers in Foreign Exchange 
Operations Act]

- 
[14.7.2006.] 



VII  EU CONSUMER CONTRACT LAW  •  437

Directive 98/26 Not transposed. - 
Directive 2000/46 Not transposed. - 
Directive 2001/95 General Product Safety Act 29.5.2009.

Directive 2002/22
Telecommunications Act;
CPA (to a very limited extent)

24.4.2003 (as 
amended in 2006).
16.09.2005.

Directive 2002/58
Telecommunications Act;
Personal Data Protection Act

24.4.2003.
23.10.2008.

I.   State of consumer protection in the Þ eld of the Directives 99/44 (sale of goods), 

93/13 (unfair terms), 97/7 (distance contracts) and 85/577 (doorstep selling) before 

transposition

The Þ rst framework law on consumer protection was enacted in 2002. It was repealed 
by the existing Consumer Protection Act of 2005.59 

Prior to 2002, there were no separate laws pertaining to the issues of consumer protection, 
so the general rules applied. The general rules of contract law offered a fair level of protec-
tion to a buyer. In addition, the Law of Obligations of 1978 contained (and still contains) cer-
tain provisions on the producer’s liability in delict for damage caused by a defective product.

There were at least two attempts to draft the amendments to the existing Consumer Pro-
tection Act (CPA) of 2005, but none of them was successful; and the CPA of 2005 was never 
improved. At some point, the Government became fully aware of the deep ß aws in the exist-
ing Act, which led to the decision to abandon the ideas of improving it, and to draft a new 
comprehensive piece of legislation instead of amending the existing one.

II.  Legislative techniques of transposition.

The CPA of 2005 was intended to serve as an umbrella law on consumer protection. The 
Act considers the protection of economic interests of consumers and, to a certain extent, the 
protection of their health and safety, in a very broad and sketchy manner, without expanding 
on the issues covered by the European Consumer Protection Directives. 

Even though there has been a single piece of framework legislation in the sphere of con-
sumer protection since 2002, the legislative technique is still quite segmented, as there are 
other laws relevant to the consumer protection. In addition, there are some fundamental areas 
of consumer protection that are not even touched upon by the CPA of 2005.

The CPA of 2005 includes 81 articles organized in ten chapters, relating to: (1) funda-
mental consumer rights; (2) protection of consumers’ life, health and safety (including the 
rules on safety of products and packaging, protection of minors, notiÞ cation about quality of 
water and air, genetically modiÞ ed products); (3) protection of economic interests of con-
sumers (including rules on pricing and price indication, packaging material, invoice issuing, 
guarantees, delivery of the product, distance shopping, consumer credit, paying in instal-
ments, discount sale, sale of defective products, customer complaints); (4) special forms of 
consumer protection related to services (duties of service providers, pricing, products and 
services of general interest, services in tourism, time-sharing); (5) contracts of adhesion; (6) 
consumer information and education; (7) right to compensation (including rules on burden of 
proof, judicial protection and out-of-court settlement); (8) national program and subjects of 

59 OG RS No. 79/2005, 16th September 2005.



438  •  CIVIL LAW FORUM FOR SOUTH EAST EUROPE – V III

protection (including rules on National Program for Consumer Protection, powers of the line 
Ministry, Consumer Protection Council, consumer protection at local level, consumer orga-
nizations and their funding); (9) market surveillance; and (10) penalty provisions.

CPA of 2005 indicates some feeble attempts to transpose the following directives: Di-
rective 93/13/EEC on unfair terms in consumer contracts; Directive 97/7/EC on the protec-
tion of consumers in respect of distance contracts; Directive 98/6/EC on consumer protection 
in the indication of the prices of products offered to consumers; Directive 99/44/EC on cer-
tain aspects of the sale of consumer goods and associated guarantees; Directive 87/102/EEC 
concerning consumer credit (from 12 May 2010: Directive 2008/48/EC on credit agreements 
for consumers); Directive 84/450/EEC concerning misleading advertising; and Directive 
94/47/EC on the protection of purchasers in respect of certain aspects of contracts relating to 
the purchase of the right to use immovable properties on a timeshare basis (from 23rd Febru-
ary 2011: Directive 2008/122/EC on the protection of consumers in respect of certain aspects 
of timeshare, long-term holiday product, resale and exchange contracts). The CPA contains 
only one article (Art. 27) relating to e-commerce.

It would be fair to say that CPA of 2005 only touches upon these areas, which in no way 
suggests that it is in compliance with the relevant directives. As regards the civil law aspects 
of CPA of 2005, it only roughly indicates the main principles of the acquis.

Product Liability Act of 2005 (OfÞ cial Gazette of the Republic of Serbia No. 101/05, 
14th November 2005) represents a separate effort to transpose Directive 85/374/EEC con-
cerning liability for defective products, and it is generally in compliance with the Directive. 
Still, there are several infringements: Product Liability Act (PLA) explicitly excludes prima-
ry agricultural products (products of the soil, stock-farming and Þ sheries) from the notion of 
product; the criterions of defectiveness differ from the ones prescribed by the Directive; the 
notion of imported product is restricted to those intended for sale (i.e. the imported products 
which are intended for hire, leasing or other forms of distribution are excluded from the 
scope of PLA); etc. 

There are no indications of any intentions to amend the Law on Obligations in order to 
transpose any of the European Consumer Protection Directives.60

The ideas of reforming the Law of Obligations, as presented in the Report of the Gov-
ernment Commission (2009), are predominantly inspired by the Skica za zakonik o obligaci-

jama i ugovorima (a 1969 Draft written by Professor Mihailo Konstantinovi , founder of the 
Belgrade school of Civil Law), on which the existing Law of Obligations heavily relies. 
Namely, in the year 1978 the Legislator left out some of the proposals of Skica, and the Gov-
ernment Commission considers revisiting these proposals. Also, the Commission reß ects on 
introducing certain changes based on national jurisprudence and on comparative perspective, 
i.e. the well-settled concepts of other European legal systems. However, there are no traces 
in the works of the Commission, of taking into account Consumer directives.

Attention must be called to the fact that, at the time of this writing (June 2010), the Ser-
bian Ministry of Trade and Services, as the line ministry for the area of consumer protection, 
Þ nds itself at the Þ nal stages of drafting a proposal for the new act on consumer protection, 

60 Cf. Report of Serbian Civil Law Drafting Commission (2007): Vlada Republike Srbije. Komisija 
za izradu Gra anskog zakonika, Rad na izradi Gra anskog zakonika. Izveštaj Komisije sa otvorenim 
pitanjima, Pravni život, Tom III, 11/2007, 5–407. Report of Serbian Civil Law Drafting Commission in 
respect of reform of the Law of Obligations (2009): Komisija za izradu Gra anskog zakonika, Prednacrt. 
Gra anski zakonik Republike Srbije. Druga knjiga. Obligacioni odnosi, Vlada Republike Srbije, Beograd 
2009, 1-451.
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which should enter the parliamentary procedure during the autumn 2010, and which aims to 
fully transpose the following directives, regulations and recommendations, or at least their 
provisions relevant to the issues of consumer protection: 

Directive 98/6/EC on price indication; Directive 85/577/ C on doorstep selling; Direc-
tive 97/7/ C on distance selling; Directive 2000/31/ C on e-commerce; Directive 93/13/ C 
on unfair contract terms; Directive 99/44/EC on sale of consumer goods and associated guar-
antees; Directive 2005/29/EC on Unfair Commercial Practices; Directive 2002/22/ C on uni-
versal service (telecommunications); Directive 2003/54/ C on electricity; Directive 2003/55/

C on natural gas; Directive 90/314/ C on package travel; Directive 2008/122/ C on time-
sharing; Directive 2008/48/EC on credit agreements for consumers; Directive 2002/65/ C on 
distance marketing of Þ nancial services; Regulation 861/2007 establishing a small claims 
procedure; Directive 2008/52/EC on certain aspects of mediation in civil and commercial 
matters; Recommendation 98/257/EC on the principles applicable to out-of-court settle-
ment bodies of consumer disputes; Recommendation 2001/310/EC on the principles for 
out-of-court bodies involved in the consensual resolution of consumer disputes; Directive 
98/27 on injunctions; and Directive 2005/29/EC on unfair commercial practices. 

There are strong indications that the Commission Proposal for a Directive on consumer 
rights (COM (2008) 614/3) is taken into consideration in the course of drafting the proposal 
for the new consumer protection act.(I shall refer to this developing proposal for the new act 
on consumer protection as the Draft Proposal).

The legal basis for redeÞ ning the system of consumer protection in Serbia and drafting 
new legislation may be found in Article 78 of Law on RatiÞ cation of the Stabilization and As-
sociation Agreement between European Communities and their Member States on the one 

hand, and the Republic of Serbia on the other61, which states the following: 
“Contracting parties shall cooperate in order to harmonize the standards of the consum-

er protection in Serbia with the standards of the Community. Effective consumer protection 
is necessary in order to ensure proper functioning of the market economy, and this protection 
shall depend on the development of the administrative infrastructure to ensure surveillance 
over the market and enforcement of the legislation in this area. For this purpose, and in their 
common interest, the parties shall provide: [...] harmonization of the legislation on consum-
er protection in Serbia with the protection in force in the Community [...].”

III.  Use of minimum harmonization.

It is quite hard to assess CPA of 2005 from this perspective, as the Act falls short of go-
ing into details of practically all the substantive law issues of the consumer protection acquis. 
CPA attempts to transpose only few of the pertinent directives. It contains some rules on 
guarantees, consumer credit, distance selling, consumer information, time-sharing, injunc-
tions, but these rules are very general and they only roughly outline the main principles of the 
acquis.

IV.  Other extensions.

The notion of consumer is extended to include also a legal person acting outside its trade 
or profession. More precisely, under Art. 2, para. 2 CPA of 2005, a consumer shall also be a 
company, enterprise, other legal entity or entrepreneur, when they are purchasing products or 
services for their personal needs.

61 OJ RS No. 83/2008.
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CPA of 2005 addresses issues of consumer protection in relation to both sale of goods 
and supply of services.

V.  Possible infringements of EC law.

CPA of 2005 does not even try to transpose Directive 85/577/EEC to protect the con-
sumer in respect of contracts negotiated away from business premises. 

To the extent that CPA attempts to transpose Directive 99/44/EC on sale of consumer 
goods and associated guarantees, Directive 93/13/ C on unfair contract terms and Direc-
tive 97/7/ C on distance selling, detailed information on the infringements shall be provided 
in the individual reports on transposition of each of these directives.

VI.  Court practice.

There are no court decisions based on the existing Consumer Protection Act. In most of 
the cases that could be classiÞ ed as consumer disputes, the courts apply Law of Obligations 
and sector speciÞ c legislation.

VII.  Summary.

The Þ rst framework law on consumer protection in Serbia was enacted in 2002. It was 
repealed by the existing Consumer Protection Act of 2005. There were at least two attempts 
to draft the amendments to the existing CPA, but none of them were successful; and the Act 
was never improved. There are no indications of any intentions to amend the Law on Obliga-
tions in order to transpose any of the European Consumer Protection Directives.

The CPA of 2005 was intended to serve as an umbrella law on consumer protection. The 
Act considers the protection of economic interests of consumers and, to a certain extent, the 
protection of their health and safety, in a very broad and sketchy manner, without expanding 
on the issues covered by the European Consumer Protection Directives. 

CPA of 2005 indicates some feeble attempts to transpose the following directives: Di-
rective 93/13/EEC; Directive 97/7/EC; Directive 98/6/EC; Directive 99/44/EC; Directive 
87/102/EEC; Directive 84/450/EEC; and Directive 94/47/EC. The CPA contains only one ar-
ticle (Art. 27) relating to e-commerce. It should be expressly stated that CPA of 2005 only 
touches upon these areas, which in no way suggests that it is in compliance with the relevant 
directives. When it comes to the civil law aspects of CPA of 2005, it only roughly indicates 
the main principles of the acquis.

At the time of this writing (June 2010), Serbian Ministry of Trade and Services, as the 
line ministry for the area of consumer protection, Þ nds itself at the Þ nal stages of drafting a 
proposal for the new act on consumer protection, which should enter the parliamentary pro-
cedure during the fall 2010, and which aims to fully transpose abovementioned directives, 
regulations and recommendations, or at least their provisions relevant to the issues of con-
sumer protection.
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Part 2:
TRANSPOSITION OF THE INDIVIDUAL DIRECTIVES62

A.  DOORSTEP SELLING DIRECTIVE (85/577) 
Coordinators: Emilia ikara, Zlatan Meški

I.   Legislation in the Participating States before transposition of the Doorstep 

Selling Directive

Before transposition of the Directive 85/577 into their relevant consumer protection acts 
the participating states had no coherent legislation concerning consumer protection in the 
case of door-to-door sales. The level of protection was very low in some (e.g. Croatia, Ser-
bia, Montenegro and Albania) and non-existent in other countries (e.g. Bosnia and Herzegov-
ina, Macedonia). For instance, door–to–door sales were mentioned in Art. 16 of the old Cro-
atian Trade Act63 which prescribed that only legal person registered for provision of such ser-
vices can conclude doorstep selling contracts. The Yugoslavian federal Law on Consumer 
Protection64 provided in its Art. 2165 and the Albanian Civil Code in its Art. 672, 2nd indent66 
for a right of withdrawal. Thus, in most of the participating states only the general provisions 
concerning contracts and contractual liability applied. 

The transposition of the Directive 85/577 was in most of the countries followed by 
adoption of new laws. Croatia regulated the Doorstep Selling for the Þ rst time in a special 
chapter of the Consumer Protection Act from 2003,67 which was afterwards slightly im-
proved and is now regulated in the new Consumer Protection Act from 2007.68 The same 

62 The following presentations are based on six national reports which were prepared by Nada Dollani 
(Albania), Zlatan Meški  (Bosnia and Herzegovina), Emilia ikara (Croatia), Jadranka Dabovi -Ana sta sov ska, 
Nenad Gavrilovi , Neda Zdraveva (Macedonia), Zvezdan a enovi  (Montenegro) and Marija Ka raniki -
Miri  (Serbia). Due to the lack of space, these national reports cannot be published in this volume.

63 Trade Act, OG RH No. 11/96, 30/99, 75/99, 76/99, 62/01, 109/01.
64 Federal Law on Consumer Protection, OG FRY No. 37/02.
65 It dedicated three paragraphs to doorstep (and distance) selling situation and gave seven days to 

renounce the effect of undertaking, without costs and justiÞ cation; time limit for renunciation for goods 
was from the day of receiving them, and for services from the day of concluding the contract, and Þ nally, 
consumer was obliged to pay the costs of returning goods. 

66 This Article regulated the right to withdraw from contracts concluded at the work place or home of 
one of the parties, during an excursion or in circumstances unusual for a normal situation of negotiations, 
within a period of seven days from its conclusion. See Civil Code, OG RAl No. 11/1994.

67 Chapter 6 (Art. 29–34) “Contracts Concluded Away from the Trader’s Business Premises” of the 
Consumer Protection Act, OG RH No. 96/03.

68 Chapter VI (Art. 30–35) of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 
89/09, 133/09.
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happened in Bosnia and Herzegovina, where the Directive 85/577 was Þ rstly transposed in a 
separate chapter of the Consumer Protection Act from 2002;69 and then later on, a new Con-
sumer Protection Act was adopted in 2006.70 The scenario repeated itself in Albanian law, 
where the Directive was transposed in the special chapter of the Consumer Protection Act 
from 2003,71 which was replaced by the new Consumers Protection Act72 in 2008. The Mace-
donian Law on Consumer Protection from 200073 regulated the contracts concluded away 
from business premises and improved the regulation in its new Law on Consumer Protection 
from 2004.74 The Montenegrin Consumer Protection Law from 200775 contains a separate 
chapter transposing the Directive 85/77, while there is no corresponding transposition of the 
Directive in Serbian law.76 However, the Serbian legislator is currently preparing the Draft of 
the Proposal for the new act on consumer protection (Draft Proposal),77 which transposes Di-
rective 85/577 in its Chapter III on distance contract and off-premises contracts.

II.  Scope

The following text will present a brief overview of the transposition into national laws 
of the participating states of Art. 1 and 3 of the Directive 85/577 (general scope of applica-
tion and exemptions), as well as of Art. 2 of the Directive (personal Þ eld of application). 
Some of the participating states like Croatia followed the structure offered in the Directive, 
by prescribing Þ rst the general scope of the provisions on doorstep selling (Art. 30 of the 
Croatian Consumer Protection Act) and then regulating exemptions separately in another 
provision (Art. 31 of the Croatian Consumer Protection Act). 

1. Persons covered under the Directive

In its Art. 1 (1) the Directive 85/577 regulates the application to “contracts under which 
a trader supplies goods or services to a consumer”. The consumer protection laws of most of 
the participating states contain a common deÞ nition of “consumer” and “trader” in general 
provisions which deÞ ne the personal scope of application for the whole act (e.g. Art. 1(3) and 
(5) of the Bosnian Consumer Protection Act and Art. 3 (1) of the Croatian Consumer Protec-
tion Act).

a. Consumer 

While Art. 2 of Directive 85/577 deÞ nes the “consumer” as “a natural person who (…) 
is acting for purposes which can be regarded as outside his trade or profession”, Art. 3 (1) 4th 

69 Chapter XI (Art. 48-49) of the Consumer Protection Act, OG BA No. 17/02.
70 Chapter IX (Art. 39-41) of the Consumer Protection Act, OG BA No. 25/06.
71 Consumer Protection Act, OG RAl No. 84/03.
72 Part VI, Chapter I (Art. 34-35) of the Consumer Protection Act, OG RAl No. 61/08.
73 Law on Consumer Protection, OG RMac No. 63/2000.
74 Law on Consumer Protection, OG RMac No. 38/2004.
75 Law on Consumer Protection, OG MN No. 26/07.
76 Art. 25 of the Serbian Consumer Protection Act (OG RS No. 79/05), under the heading “Sale by 

sample or model”, only mentions by name the contracts concluded outside business premises of the seller. 
However, this Article attempts to restate the Art. 538 of the Code on Obligations (OG SFRY No. 29/78), 
relating to the liability of a seller for lack of conformity in case of sale by sample or model.

77 Draft of the Proposal for the new Act on Consumer Protection (Draft Proposal), prepared by the 
Ministry of Trade and Services of Republic of Serbia.
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indent of the Croatian Consumer Protection Act deÞ nes the consumer as “any natural person 
who concludes the contract or acts on the market for purposes that do not fall within the 
sphere of his or her business or professional activity”. Narrower deÞ nition is prescribed in 
Art. 1 (3) of the Bosnian Consumer Protection Act, according to which a “consumer is any 
natural person who purchases, acquires or uses products or services for his personal needs 
and the needs of his household”. By limiting the acting of the consumer to the purchase, ac-
quisition or use of a service or product, and reducing it additionally to the purpose of his “per-
sonal needs and the needs of his household”, as conditions which must be fulÞ lled cumula-
tively, the scope of this deÞ nition is very restricted.78 A similar but not identical deÞ nition of 
the consumer exists in Art. 2 (1) and (2) of the Serbian Consumer Protection Act, which de-
Þ nes him as any natural persons who purchase products or services for their own needs or for 
the needs of their household.79 A to some extent wider deÞ nition is regulated in Art. 1, 8th in-
dent of the Montenegrin Law on Consumer Protection, which deÞ nes the consumer as a nat-
ural person who buys, orders, accepts, uses goods or services, including public services, for 
non-business, namely non-professional purposes, or to whom the offer for a product or ser-
vice is targeted. Another quite narrow deÞ nition when compared with Art. 2 of Directive 
85/577 was introduced in Art. 4 (1) of the Macedonian Law on Consumer Protection which 
considers as a consumer any natural person who purchases products or uses services for di-
rect personal consumption, for purposes that are not intended for carrying out trade, business 
activities or profession. A very broad notion of consumer is to be found in Art. 3 (6) of the Al-
banian Consumer Protection Act, which deÞ nes the “consumer” as any natural person, who 
is acting for purposes not related to trade, business or exercise of its profession. In the mean-
ing of this Act, the non-proÞ table organizations can also be considered as consumers. It can 
be concluded, while the personal element of the deÞ nition of the consumer (natural person) 
is common in consumer protection laws of all participating states, the functional element 
(acting for purposes which can be regarded as outside his trade or profession) differs signif-
icantly. 

b. Trader

According to Art. 2 of the Directive 85/577 a “trader” is a natural or legal person who, 
“for the transaction in question, acts in his commercial or professional capacity, and anyone 
acting in the name or on behalf of a trader”. The participating states transposed the Direc-
tive’s deÞ nition with certain variations. Art. 3 (1) 8th indent of the Croatian Consumer Pro-
tection Act deÞ nes the “trader” as “any natural or legal person who concludes the contract or 
acts on the market within its business or professional activity”. Pursuant to Art. 3 (2), for the 
purposes of Chapter VI of the Croatian Consumer Protection Act trader shall also mean a per-
son acting in the name or on behalf of the trader. This deÞ nition encompasses natural or le-
gal persons, whereby the last mentioned also includes legal persons of public law and non–
proÞ t organizations. Another broad deÞ nition of the “trader” is regulated in Art. 3 (14) of the 
Albanian Consumer Protection Act meaning any natural or legal person who is acting for 

78 However, Art. 15 of the new Draft Law of Obligations of Bosnia and Herzegovina from 2010 
deÞ nes the consumer as “every subject who concludes a legal act for purposes which are outside his trade 
or profession”. This in principle wide deÞ nition, insofar as it includes legal persons, excludes on the other 
hand pre-contractual situations, since it refers only to the “conclusion of a legal act”. 

79 The Serbian Draft Proposal deÞ nes a consumer under Chapter I as any natural person who, in 
contracts covered by this Law, acts mainly for purposes which are outside his trade, business, craft or 
profession.
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purposes relating to his economic activity, trade, business, craft or profession and anyone act-
ing in the name or on behalf of a trader. The Bosnian Consumer Protection Act deÞ nes a trad-
er in its Art. 1 (5) as “any person who is, directly or as an intermediator, selling products or 
providing services to the consumer”. Because of the restriction to “selling products and pro-
viding services” the personal Þ eld of application is quite narrowed.80 Under Art. 2 (3) of the 
Serbian Consumer Protection Act, trader is a company, enterprise, other legal entity or entre-
preneur, when they are selling products or providing services to the consumer.81 Art. 2, 11th 
indent of the Montenegrin Consumer Protection Law deÞ nes a “trader” as a person who sells 
goods or provides services to consumers. With regard to the Directive´s expansion of the def-
inition also to those who are acting in the name or on behalf of a trader, the Montenegrin Con-
sumer Protection Law is silent.82 Under Art. 4 (1), 2nd indent of the Macedonian Law on Con-
sumer Protection a trader is considered to be any legal or natural person who, in the course 
of carrying out his activity, directly satisÞ es the needs of the citizens, for products and ser-
vices. Since the deÞ nition does not include agents, general rules on agency regulated in the 
Macedonian Law on Obligations83 are applicable.

2. Situations falling within the scope of the Directive

The Þ eld of application ratione materiae is regulated in Art. 1 (1) of Directive 85/577, 
pursuant to which “the contracts under which a trader supplies goods or services to a con-
sumer and which are concluded during an excursion organised by the trader away from his 
business premises, or during a visit by a trader (i) to the consumer’s home or to that of anoth-
er consumer (ii) to the consumer’s place of work where the visit does not take place at the ex-
press request of the consumer”.

a. General application

Most participating states have implemented the same type of contracts and situations as 
those falling within the scope of Directive 85/577. However, occasionally a slightly different 
wording has been used. Also, there are important variations in scope of the provisions on door-
step selling of some participating states. For instance, under Montenegrin law contracts conclud-
ed during an excursion are not protected by the transposition law. Furthermore, the Macedo-
nian Law on Consumer Protection excludes contracts for provision of services from the Þ eld 
of application of the provisions on doorstep selling.84 On the other side, in certain cases con-

80 Art. 14 of the new Draft Law of Obligations of Bosnia and Herzegovina from 2010 refers to 
the “business person”, deÞ ning him as a “natural or a legal subject who is during the conclusion of the 
legal act acting in the performance of his trade or profession”. While the “action in the performance” is 
an unsuccessful formulation in Bosnian language as well, this deÞ nition also excludes pre-contractual 
situations, contrary to the consumer protection directives. 

81 The Serbian Draft Proposal deÞ nes a trader as any natural or legal person who, in contracts 
covered by this Law, acts for purposes relating to his trade, business, craft or profession, and anyone acting 
in the name of or on behalf of a trader.

82 Nevertheless, Art. 17 (2) of the Law on Internal Trade (OG RMN No. 49/08) which regulates 
“trade out of business premises”, stipulates that distance selling can be performed either directly by the 
trader or via the persons to whom the trader issues authorization for selling goods to consumers. Art. 17 
(3) further stipulates that sale out of business premises can be conducted by traders that are registered for 
this type of sale, and the Law obliges in addition the Montenegrin Ministry of Economy to adopt a bylaw 
on the type of goods and the manner of conducting doorstep type of sale.

83 Law on Obligations, OG RMac No. 18/2001.
84 Art. 104 of the Law on Consumer Protection, OG RMac No. 38/2004.
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sumer legislation of participating states extends the scope of its doorstep selling provisions, thus 
going beyond the terms of the Directive. E.g. the provisions on doorstep selling of the Croatian 
Consumer Protection Act are applicable also if the consumer offered the conclusion of the 
contract within the covered situations. Finally, although they are still not member states of the 
EU, beside the Directive, the national courts of the participating states should also observe 
the ECJ rulings in cases Travel VAC, C-423/97 and Crailsheimer Volksbank, C-229/04.85

aa. Expanding the list of doorstep situations 

While some of the participating states expand the list of situations in which consumers 
are protected, some of them narrow it down. The list of doorstep situations covered by Art. 
30 (1) of the Croatian Consumer Protection Act corresponds to the Directive´s provisions by 
regulating the application of the doorstep selling provisions “to contracts concluded during 
excursions organized by the trader away from his business premises, during the trader’s vis-
its to the consumer’s home, the home of another consumer, or the consumer’s place of work”. 
Art. 39 (1) of Bosnian Consumer Protection Act transposes Art. 1 (1) of the Directive 85/577 
with almost the exact wording, with a slight difference regarding the Directives formulation 
“during an excursion organised by a trader away from his business premises”, that is in Art. 
39 (1) of the Bosnian Consumer Protection Act reproduced as: “during a business trip of a 
trader away from his business premises”. However, a signiÞ cant expansion of consumer pro-
tection happened through the inclusion of “contracts concluded as a result of a sudden ap-
proach by the trader on public transport or any other public place”. The Macedonian Law on 
Consumer Protection encompasses in its Art. 104 sales contracts concluded: in the home of 
the consumer; in the home of another consumer or in the ofÞ ce of the consumer, when the 
visit of the trader is not based on explicit invitation of the consumer; during travels or excur-
sions organised by the trader or on his behalf; and in selling premises, on fairs and exhibi-
tions, unless the total price of the product or service is charged on the spot, or if the price ex-
ceeds 2.500 EUR in denar counter value. The last sentence expands the list of the Directive´s 
doorstep situations. Art. 34 (1) lit. a) and b) of the Albanian Consumer Protection Act corre-
sponds to Art. 1 (1) of the Directive 85/577 and includes contracts concluded during an ex-
cursion organized by the trader away from his business premises, or during a visit by a trad-
er to the consumer’s home or to the consumer’s place of work, where the visit does not take 
place at the express request of the consumer. The Montenegrin Consumer Protection Law 
widens the range of doorstep selling situations by encompassing contracts concluded at pub-
lic places, meaning places available for access to anyone like streets, squares, parks, beach-
es, marinas or public areas.86 Although the Serbian Consumer Protection Act does not trans-
pose the Directive 85/577, provisions of the Draft of the Proposal for the new act on consum-
er protection include contracts concluded away from business premises with the simultane-
ous physical presence of the trader and the consumer, or any sales or service contract for 
which an offer was made by the consumer in the same circumstances (lit. a), or any sales or 
service contract concluded on business premises but negotiated away from business premis-
es, with the simultaneous physical presence of the trader and the consumer (lit. b).

85 ECJ judgment of 22 April 1999, C-423/97 – Travel Vac SL v. Manuel José Antelm Sanchi [1999] 
ECR I-02195; ECJ judgment of 25. November 2005, C-229/04 - Crailsheimer Volksbank eG v Klaus 
Conrads, Frank Schulzke and Petra Schulzke-Lösche, Joachim Nitschke [2005] ECR I-9273.

86 However, it does not cover special ways of regular selling at “other selling places” (e.g. stands, 
moveable stores, open or closed markets, fair, exhibitions etc.) in accordance with Art. 15 of the Law on 
Internal Trade (OG RMN No. 49/08).
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bb. Goods and services

Some participating states refer in their transposition laws to goods and services without 
further explanation. For instance, Art. 39 (1) of the Bosnian Consumer Protection Act trans-
poses literally the formulation of Art. 1 (1) of the Directive 85/577, which refers to “contracts 
under which a trader supplies goods or services”. The Serbian Draft of the Proposal for the 
new act on consumer protection speaks about sales or service contracts. However, there are 
some exceptions like in Art. 30 (1) of the Croatian Consumer Protection Act, that goes be-
yond the Directive´s level of consumer protection by prescribing that the „provisions of this 
Chapter shall apply to contracts“. Some of relevant doorstep selling provisions use the notion 
“product”, which is in Art. 3 (1) 4th indent deÞ ned as each good or services, including im-
movable, rights and obligations. Also the Montenegrin Consumer Protection Law, besides re-
ferring to goods and services, uses the term “product”, which is deÞ ned as “goods or service 
that may be circulated, including also public services”. Similarly, the Albanian Consumer 
Protection Act, which refers only to “contracts”, but offers deÞ nitions of “consumer good” 
and of “service” in its general provisions. According to its Art 3. (7), “consumer good”, here-
inafter: good (including a good used in the context of providing a service) shall mean any 
movable or immovable item which is intended for consumers or likely to be used by consum-
ers, under reasonably foreseeable conditions, to be used by consumers even if not intended 
for them, and is supplied or made available, whether for consideration or not, in the course of 
an economic activity, whether new, used or reconditioned. “Service” is the service deter-
mined to be offered to the consumers, by any manner foreseen in the Albanian Civil Code.87 
The Macedonian Law on Consumer Protection speaks in its Art. 104 only about sale con-
tracts, thus possibly excluding contracts for provision of services from its Þ eld of application. 
However, in some other relevant provisions on doorstep selling, it refers both to products and 
services, as well as in its Art.105. The Law also deÞ nes goods or products as any good or ob-
ject regardless of the stage of their Þ nalization, intended to be offered to the consumers; 
while service is any kind of activity that is intended to be offered to the consumers.

cc. Offers and/or unilateral legal acts

Art. 1 (3) and (4) of the Directive 85/577 which give the possibility to the consumer to 
withdraw from an offer made in a doorstep situation, irrespective of whether the offer is bind-
ing or not, are transposed almost literally into Art. 30 (2) of the Croatian Consumer Protec-
tion Act. The same is valid for the Albanian Consumer Protection Act, pursuant to whose Art. 
34 (1) the doorstep selling provisions apply also in the situation when an offer is made by the 
consumer, regardless whether the consumer is bound by his offer. The transposition laws of 
Bosnia and Herzegovina, of Montenegro and of Macedonia do not know such a provision. 
Thus, only general rules on the binding effect of the offer provided in their respective Laws 
on Obligations apply.

dd. Contracts negotiated in a doorstep situation, but concluded subsequently

None of the transposition laws of any participating state contains any speciÞ c provision 
on contracts negotiated in a doorstep situation, but concluded subsequently. 

ee. Visits requested by the Consumer 

With regard to Art. 1 (2) of the Directive 85/577 dealing with visits requested by the 
consumer, varying provisions of transposition laws can be found. For instance, Art. 39 (1) of 

87 Art. 3 (13) of the Consumer Protection Act, OG RAl No. 61/08.
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the Bosnian Consumer Protection Act applies only to unsolicited visits and does not trans-
pose Art. 1 (2) of the Directive. The level of consumer protection is higher in the Croatian 
Consumer Protection Act, which does not transpose Art. 1 (2) of the Directive 85/577, but al-
so does not implement the condition from Art. 1 (1) of the Directive 85/577, according to 
which the visit does not take place at the express request of the consumer. In accordance with 
Art. 106 (1), 1st indent of the Macedonian Law on Consumer Protection, the contracts con-
cluded away from the business premises upon a visit by the consumer are excluded from the 
Þ eld of application. However, the rules on doorstep selling are applicable if the consumer re-
quests the visit upon an offer made by the trader via telephone. Art. 48 (3) of the Montene-
grin Consumer Protection Law transposes the speciÞ c Directive provision almost literally, 
regulating the application of protective provisions to visits taking place at the express request 
of the consumer, if the contract was concluded for products for which the consumer did not 
or could not know that they were included in the offer of the trader within his business activ-
ity. The doorstep selling provisions of Albanian Consumer Protection Act do not apply in the 
situation when the visit is requested by the consumer, with the exception of contracts for the 
supply of goods or services other than those, for which the consumer requested the visit of 
the trader, provided that when he requested the visit the consumer did not know, or could not 
reasonably have known, that the supply of those other goods or services formed part of the 
trader’s commercial or professional activities.

b.  Exemptions provided for in the Doorstep Selling Directive 

aa. Art. 3 para. 1 (contracts under 60 ECU) 

The Croatian, Macedonian and Bosnian legislator have not transposed the option laid 
down in Art. 3 (1) of the Directive 85/577 pursuant to which the provisions on contracts ne-
gotiated away from business premises do not apply to contracts under 60 ECU. Montenegro 
exercised this option and sets the limit exactly on 60 euros. Art. 34 (1) of Albanian Consum-
er Protection Act regulates that the provisions on doorstep selling do not apply on the con-
tracts with a value less than 7000 lek.

bb. Art. 3 para. 2 

The participating states have not consistently exercised the options to limit the scope as 
regulated in Art. 3 (2) of Directive 85/577. For instance, under the Croatian transposition law the 
situations as provided for under Art. 3 (2) of Directive 85/577 are exempt from protection.88 
However, Art. 31 (2) of the Croatian Consumer Protection Act prescribes the application of 
its provisions on doorstep selling to contracts for the sale of a product intended to be installed in 
immovable property and to construction contracts for repair or renewal of immovable proper-
ty. In contrast, the Bosnian Consumer Protection Act does not transpose this provision of the 
Directive. The Montenegrin Consumer Protection Law implements the provision, with one 
variation regarding the supply of foodstuffs, beverages or other goods intended for current 
consumption in the household where Art. 54 (3) does not require that the goods were supplied by 
“regular roundsmen”. Art. 34 (2) lit. a) and b) of the Albanian Consumer Protection Act exclude 
only of contracts for the construction, sale and rental of immovable property or contracts con-
cerning other rights relating to immovable property, and contracts for the supply of foodstuffs or 
beverages or other goods intended for current consumption in the household and supplied by 
regular roundsmen. Using a slightly different wording, the Macedonian Law on Consumer 

88 Art. 31 (1) of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
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Protection excludes the same catalogue of contracts as Art. 3 (2) of Directive 85/577 does, 
adds however one further exemption of sales resulting from presentations of products under 
conditions laid down by a law not having commercial character, as well as for charity-hu-
manitarian purposes, unless the price exceeds an amount in denar equivalent to 500 euro. The 
Serbian Draft of the Proposal for the new act on consumer protection foresees the transposi-
tion of only two exemptions from Art. 3 (2) of Directive 85/577, namely of insurance con-
tracts and of contracts for the supply of foodstuffs or beverages by a trader on frequent and 
regular rounds in the neighbourhood of his business premises. However, it goes beyond the 
Directive´s requirements by regulating an exemption also for Þ nancial services whose price 
depends on ß uctuations in the Þ nancial market outside the trader’s control, which may occur 
during the withdrawal period, of consumer credit agreements, of contracts concluded by 
means of automatic vending machines or automated commercial premises and of contracts 
concluded with telecommunications operators through the use of public payphones.

c. Burden of proof 

Most of the transposition laws of the participating states do not contain a special provi-
sion on the burden of proof regarding doorstep selling contracts. However, they often pre-
scribe general rules on the burden of proof, like Art. 5 (3) of Montenegrin Consumer Protec-
tion Law pursuant to which in case of any disputes about the consumer’s eligibility to exer-
cise the rights pertaining to meeting of a deadline to exercise the right, it shall be deemed that 
the consumer is eligible in this respect. The Serbian Draft of the Proposal for the new act on 
consumer protection regulates a general rule under which the burden of proof concerning ful-
Þ lment of the general pre-contractual information duties shall be borne by the trader. The 
Croatian Consumer Protection Act contains one single provision concerning the burden of proof, 
which is contained in the chapter on doorstep selling contracts, namely Art. 32 (4) which stip-
ulates that in the event of a dispute the trader shall be required to prove that he has delivered the 
information on the right to rescind the contract in good time. Special rules on burden of proof 
are regulated in Art. 41 (3) and (4) of the Bosnian Consumer Protection Act. According to its 
Art. 41 (4) the “burden of proof will be the obligation of the trader from the start of the peri-
od for the rescission of the contract”.89 In addition, pursuant to Art. 40 (3) “in case of a dis-
pute the trader is obliged to prove that the notiÞ cation referred to in this Article”, meaning 
the notiÞ cation on the right to rescind the contract, “is delivered to the consumer on time”.90

III.  Consumer protection instruments 

1. Information requirements 

The participating states, except for Serbia, transposed the obligation of the trader under 
Art. 4 of the Directive 85/577 to give consumers written notice of their right to cancellation. 

89 Thereby, on the one hand in accordance with Art. 41 (1) consumers have the right to terminate the 
contract within 15 days from the conclusion of the contract, and on the other hand the trader is obliged to 
give consumers written notice on their right to terminate the contract within 15 days from the conclusion 
of the contract. As a result the period for submission of information and the period for termination of the 
contract begin at the same time, namely at the moment of conclusion of the contract. Therefore, the burden 
of proof is on the trader from the moment of conclusion of the contract.

90 The burden of proof is more successfully regulated by the Art. 146 (5) of the new Draft Law of 
Obligations of Bosnia and Herzegovina of 2010, which belongs to the Chapter under the title “Right of 
withdrawal and return (of the goods) in the consumer contracts”. This Article provides that “the burden of 
proof regarding the start of the withdrawal period is on the business person”.
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Art. 32 (3) of the Croatian Consumer Protection Act additionally provides for the case that 
this information is an integral part of the contract; then it has to be speciÞ cally indicated and 
written in the same format as the other provisions of the contract. This notiÞ cation must be 
delivered to the consumer at the latest at the moment of the conclusion of the contract. Alba-
nian law requires that the consumer is given notice with a particular document, which con-
tains only this notiÞ cation and is separated from the general conditions of contract, if any. 
Such notice must be given before the conclusion of the contract or at the time when the offer 
is made by the consumer.91 Art. 50 (1) of the Montenegrin Consumer Protection Law stipu-
lates that the written notice should be given prior to the conclusion of the contract and can be 
optionally provided in electronic form as well. Chapter II, Section 2 of the Serbian Draft of the 
Proposal for the new act on consumer protection foresees a pre-contractual duty to inform the 
consumer on the existence of a right of withdrawal, or the non-existence of such right. In case 
of conclusion of the contract, this information shall form an integral part of the contract. 

Transposition laws of the participating states differ with regards to the content of the in-
formation required. According to Art. 34 of the Croatian Consumer Protection Act as well as 
Art. 40 of the Bosnian Consumer Protection Act92, the notice shall contain the name or Þ rm 
name of the trader, his address, the date of dispatch, data required for contract identiÞ cation, 
especially the indication of the contractual parties, the subject of the contract and its price, 
and the period for the rescission of the contract. Under the Montenegrin Consumer Protec-
tion Law, besides the information of the right of withdrawal, the trader is obliged to provide 
data about himself, the product that is the subject of the contract, its price, date of delivery to 
the consumer,93 and on other important elements of the contract. The Albanian Consumer 
Protection Act requires the trader to give in an intelligible and clear manner written notice of 
the consumer`s right of withdrawal, together with any other relevant information,94 including 
the name and address of the person against whom that right may be exercised. Such notice 
shall be dated and shall state particular data enabling the contract to be identiÞ ed. The con-
tent of the information required is determined by Art. 107 of the Macedonian Law on Con-
sumer Protection, providing that in case of conclusion of a contract the trader is obliged to 
notify the consumer in writing about his right to unilaterally terminate the contract with a 
simple statement, in a period of time that cannot be shorter than seven days from the day 
when the contract was concluded. The notice must contain the information on to what ad-
dress the statement for unilateral termination of the contract should be sent.95 

The Serbian Draft of the Proposal for the new act on consumer protection differentiates be-
tween the trader’s general pre-contractual duty to inform, listing the information that the trader 
is obliged to provide to the consumer prior to the conclusion of any sales or service contract96, 

91 Decision of Council of Ministers No. 63 “On contracts negotiated away from business premises”, 
of 21.01.2009, OG RAl No. 8/09 (point 3, a, b). 

92 According to Art. 146 (3) of the new Draft Law of Obligations of Bosnia and Herzegovina the 
withdrawal period starts when the business person gives to the consumer a notiÞ cation providing “full 
information” about his right to withdraw from the contract.

93 Art. 50 (2) of the Law on Consumer Protection, OG MN No. 26/07.
94 Art 35 (3) of the Consumer Protection Act, OG RAl No. 61/08.
95 In addition to Art. 105 (3) of the Macedonian Law on Consumer Protection, in case of any contract 

concluded away from business premises, the trader should identify himself with identiÞ cation card.
96 Prior to the conclusion of any sales or service contract, the trader shall provide the consumer 

with the following information, if not already apparent from the context: (1) the main characteristics 
of the goods or services; (2) the geographical address and the identity of the trader, such as his trading 
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including special information duties of intermediaries97, and additional information that the 
trader shall provide in case of off-premises contracts. Under the provisions of Chapter III of 
the Draft Proposal, in case of off-premises contracts the trader shall provide the following in-
formation, which shall form an integral part of the contract: (1) the conditions and procedures 
for exercising the right of withdrawal; (2) if different from his geographical address, the geo-
graphical address of the place of business of the trader, and where applicable that of the trad-
er on whose behalf he is acting, where the consumer can address any complaints; (3) the ex-
istence of codes of conduct to which the trader subscribes, and how they can be retrieved; (4) 
the cost of using the means of distance communication, where it is calculated other than at 
the basic rate; (5) that the contract will be concluded with a trader and, as a result, that the 
consumer will beneÞ t from the protection afforded by the law; (6) that the right of withdraw-
al shall not apply as to services where performance has begun, with the consumer’s prior ex-
press consent, before the end of the withdrawal period; (7) the possibility of having recourse 
to an out-of-court dispute resolution, where applicable. With a view to facilitate the exercise 
of the right of withdrawal, the trader shall provide the consumer with the withdrawal form.98 

name and, where applicable, the geographical address and the identity of the trader on whose behalf he 
is acting [in case of a public auction, this information may be replaced by the geographical address and 
the identity of the auctioneer]; (3) the price inclusive of taxes; or where the nature of the good means 
that the price cannot reasonably be calculated in advance, the manner in which the price is calculated; 
as well as, where appropriate, all additional freight, delivery or postal charges; or, where these charges 
cannot reasonably be calculated in advance, the fact that such additional charges may be payable; (4) the 
arrangements for payment, delivery, performance and the complaint handling policy; (5) the existence of 
a right of withdrawal, or the non-existence of such right; (6) the existence and the conditions of after-sales 
services and commercial guarantees where applicable; (7) the duration of the contract where applicable; 
or, if the contract is open-ended, the conditions for terminating the contract; (8) the minimum duration of 
the consumer’s obligations under the contract, where applicable; (9) the existence and the conditions of 
deposits or other Þ nancial guarantees to be paid or provided by the consumer at the request of the trader. 
In case of conclusion of the contract, this information shall form an integral part of the contract. The trader 
shall fulÞ l the duty to provide consumer with the abovementioned information in good faith and in clear 
and comprehensible manner.

97 Prior to the conclusion of the contract, the intermediary shall disclose to the consumer, that he 
is acting in the name of or on behalf of another consumer, and that the contract concluded shall not 
be regarded as a contract between the consumer and the trader, but rather as a contract between two 
consumers, and as such shall fall outside the scope of the prospective act on consumer protection. The 
intermediary, who does not fulÞ l such obligation, shall be deemed to have concluded the contract in his 
own name. This rule shall not apply to public auctions.

98 Together with it, the trader shall provide the following information to the consumer: (1) The name, 
geographical address and the email address of the trader to whom the withdrawal form must be sent; (2) a 
statement that the consumer has a right to withdraw from the contract and that this right can be exercised 
by sending the withdrawal form on a durable medium to the trader within a period of 14 days following 
the consumer’s signature of the order form (this applies to the off-premises contracts, there are separate 
provisions for distance sale and services contracts); (3) for all off-premises and distance contracts, a 
statement informing the consumer about the time-limits and modalities to send back the goods to the 
trader; (4) a statement that the consumer can use the abovementioned withdrawal form; (5) a statement 
that a dispatch of the received goods back to the trader within the period, in which the consumer has 
the right of withdrawal, shall be considered as a statement of withdrawal. With respect to off-premises 
contracts, the abovementioned information shall be given in the order form, in plain and intelligible 
language, and be legible. An off-premises contract shall only be valid if the consumer signs an order form; 
and, in cases where order form is not on paper, if the consumer receives a copy of the order form on paper. 
The consumer may opt for receiving a copy of the order form on a durable medium. The order form shall 
include the withdrawal form.
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The withdrawal form shall be regulated by the Government of the Republic of Serbia, follow-
ing the proposal of the ministry in charge of consumer protection, within three months from 
the enactment of the new consumer protection act.

With regard to the sanctions for an infringement of the obligation to inform the consum-
er of his right of withdrawal, the consumer protection provisions of the participating states 
range from providing no sanctions (Serbia and Bosnia and Herzegovina) to a timely unlimit-
ed right of the consumer to rescind the contract99 and Þ nes up to cca. 13700 EUR (Croatia). 
In Croatia the responsible inspector shall issue a decision ordering a trader to eliminate es-
tablished irregularities by determining a period within which that irregularity must be elimi-
nated (Art. 143 (3) 8th indent Consumer Protection Act). For violation of the described pro-
vision Croatian law imposes Þ nes between HRK 5000 to 100000 (cca. EUR 685 to 13700)100 
and offers the possibility to initiate the proceedings for the protection of the collective inter-
ests of consumers against a person who acts contrary to the described provisions.101 The 
Montenegrin Consumer Protection Law provides that the time limit for the right of cancella-
tion is valid for three months from the date of concluding the contract if the notice was not 
given at all, that is seven days from meeting this obligation if notice was not given immedi-
ately, but within three months from the date of concluding the contract102. If the trader does 
not comply with these provisions, pecuniary Þ ne for offence may be imposed on him, as well 
as separate one on the responsible person if the trader is legal person103. According to Art. 57 
(2) of the Albanian Consumer Protection Act, if the trader does not comply with the above 
mentioned provisions on information duties, the Commission on Consumers Protection can 
impose Þ nes up to 70.000 lek104. The Macedonian law deÞ nes Þ nes, to be imposed in a mis-
demeanour procedure, for failure to uphold to the information requirements. A speciÞ c, Þ ne 
of 3.500 to 5.000 EUR in denar counter value shall be imposed to a legal entity, or 500 to 800 
EUR to a natural person, that concludes a contract and does not provide to the consumer his 
or her identiÞ cation card. 

None of the participating states determines the voidness or nullity of the contract as 
a sanction in case when the trader does not provide the consumer with the necessary in-
formation. In all participating states the annulment of the contract and damages can be 
required according to the generally applicable provisions of their Civil Code or Law on 
Obligations.

99 Art. 34 of the of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
100 Also, a Þ ne in the amount of HRK 10000 to 100000 (cca. EUR 1370 to 13700) will be imposed on a legal 

person which fails to deliver to the consumer, not later than at the moment of the conclusion of the contract, 
a written information regarding his or her right to terminate a contract concluded away from the trader’s 
business premises (Art. 144 (1) 22nd indent Consumer Protection Act). For the same infringements, a Þ ne 
in the amount of HRK 5000 to 15000 (cca. EUR 685 to 13700) shall be imposed on the natural person 
(Art. 144 (3) of the Consumer Protection Act). A Þ ne in the amount of HRK 15000 to 100000 (cca. EUR 
1370 to 13700) shall be imposed on a legal person who fails to furnish or furnishes incomplete information 
to the consumer on the right to rescind the contract (Art. 145 (1) 19th indent Consumer Protection Act). 
According to Art. 145 (3) of the Consumer Protection Act, for the same infringements a Þ ne in the amount 
of HRK 5000 to 15000 (cca. EUR 685 to 13700) shall be imposed on the natural person.

101 Art. 131 et seq. of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 
133/09.

102 Art. 51 (2) and (3) of the Law on Consumer Protection, OG RMN No. 26/07.
103 Art. 129 (1) 16th indent and (2) of the Law on Consumer Protection, OG RMN No. 26/07.
104 70.000 lek = aprx. 600 €.
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2. Right of withdrawal 

The Consumer Protection Act of Bosnia and Herzegovina makes reference to the “re-
scission of the contract” while the Art. 172 (1) of the Draft Law of Obligations of Bosnia and 
Herzegovina of 2006105 and Art. 146 (1) Draft Law of Obligations of Bosnia and Herzegov-
ina 2010 under the Chapter “Right of withdrawal and return (of the goods) in the consumer 
contracts” refer to the right of the consumer to withdraw “the expression of will to conclude 
the contract”. However, according to Art. 148 (1) of the latest Draft Law of Obligations of 
2010 (as well as Art. 174 (1) Draft Law of Obligations of 2006), when executing the right to 
withdraw and return the goods, the (general) provisions regarding the rescission of the con-
tract shall apply. Consequently, the legislator of Bosnia and Herzegovina recognized the right 
of withdrawal as one of the forms of the right to rescind the contract.106 The Croatian Con-
sumer Protection Act also makes reference to ‘rescission’ and not to ‘withdrawal’.107

a. Length of withdrawal period

The use of minimum harmonization with regards to the length of the withdrawal period 
guarantees a higher level of protection than the Directive 85/577 in Albania, Bosnia and Her-
zegovina and Croatia. According to Art. 35 (1) of the Albanian Consumer Protection Act the 
consumer may renounce the effects of his undertaking within a period of 14 calendar days. 
The Consumer Protection Act of Bosnia and Herzegovina determines in its Art. 41(1) that the 
consumer has the right not to accept the consequences of the contract by sending the trader 
written notice within 15 days from the conclusion of the contract. Pursuant to Art. 33 (1) of 
the Croatian Consumer Protection Act consumer shall be entitled, without stating any reason, 
to rescind the doorstep selling contract within 14 working days of the receipt of the notiÞ ca-
tion referred to in Art. 32 Consumer Protection Act. While in Macedonia the withdrawal pe-
riod may not be shorter than seven days, the Montenegrin Consumer Protection Law pro-
vides the same period but explicitly refers to seven working days. Serbian Law does not con-
tain any provisions transposing the Doorstep Selling Directive. Serbian Draft of the Propos-
al for the new act on consumer protection determines a withdrawal period of 14 days. 

b. Start of the withdrawal period 

Although the Art. 5 of Directive 85/577 states that the consumer shall have the right to 
renounce the effects of his undertaking by sending notice within not less than seven days 
from the receipt of the information about the right to withdraw, in Croatia the withdrawal pe-
riod starts upon receipt of the written notiÞ cation regarding the right to rescind the contract, 
e.g. at the latest at the moment of the conclusion of the contract (Art. 33 (1) of the Croatian 
Consumer Protection Act). If the trader failed to provide information on the right to rescind 
the contract, the consumers’ right to rescind the contract shall not be subject to any time lim-
it (Art. 34 of the Croatian Consumer Protection Act). The latter provision is in accordance 

105 The Draft Law of Obligations of 2006 was never adopted because of the lack of will of the 
political representatives of the Republic of Srpska to enact a Law of Obligations on the state level. It is 
doubtful whether there will be more political will to support the Draft Law of Obligations of 2010.

106 B. Morait, A. Biki , Objašnjenja uz Nacrt Zakona o obligacionim odnosima, in Cooperation with 
GTZ, Sarajevo 2006, p. 30. 

107 To this special problem consult the following: S. Šar evi , E. ikara, “European vs National 
Terminology in Croatian Legislation Transposing EU Directives”, in S. Šar evi  (ed.), Legal Language in 
Action: Translation, Terminology, Drafting and Procedural Issues, Globus, Zagreb 2009, 209. 
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with the latest ECJ ruling in Heininger and Hamilton case.108 The Montenegrin Consumer 
Protection Law also postpones the start of the withdrawal period when the information was 
not given, by providing in Art. 51 (2) and (3) that the time-limit for the right of cancellation 
is valid for three months from the date of concluding the contract if the notice was not given 
at all, that is seven days from meeting this obligation if notice was not given immediately but 
within three months from the date of concluding the contract. However, neither the above-
mentioned provisions of the Montenegrin Consumer Protection Act, nor the transposition 
laws of Albania109, Bosnia and Herzegovina and Macedonia, which do not postpone the start 
of the withdrawal period in case when the information was not provided, are in accordance 
with the ECJ jurisprudence in Heininger and Hamilton. In Albania, Bosnia and Herzegovina 
and Macedonia the withdrawal period starts from the day when the contract was concluded, 
irrespective of a possible breach of the trader’s obligation to send the written notice. Conse-
quently, these laws violate Art. 5 (1) of the Directive 85/577. According to Art. 40 (1) of the 
Consumer Protection Act of Bosnia and Herzegovina the period for submission of informa-
tion and the period for rescission of the contract begin at the same time, namely at the mo-
ment of conclusion of the contract, and as a result the written notiÞ cation is not a precondi-
tion for the start of the rescission period.110 The Serbian Law does not contain provisions that 
may be regarded as intended to transpose the Doorstep Selling Directive. The Serbian Draft 
of the Proposal for the new act on consumer protection provides that the withdrawal period 
of 14 days shall start at the beginning of the Þ rst hour of the Þ rst day and shall end with the 
expiry of the last hour of the last day of the period. In the case of an off-premises contract, 
the withdrawal period shall begin from the day when the consumer signs the order form, or 
in cases where the order form is not on paper, when the consumer receives a copy of the or-
der form on another durable medium. If the trader belatedly informs the consumer on the ex-
istence of a right of withdrawal, in accordance with the Serbian Proposal for the new act on 
consumer protection the withdrawal period of 14 days shall commence when the consumer 
Þ nally receives such information on a durable medium. The consumer may withdraw from 
the contract at any time, including the time before the belated information on the existence of 
a right of withdrawal reaches him. The withdrawal period does not begin before the consum-
er has been duly informed about his right of withdrawal.

c. Postal Rule / Dispatching Rule

The consumer protection provisions on doorstep selling of Bosnia and Herzegovina, 
Macedonia and Serbia contain no corresponding postal or dispatching rule. Albanian provi-
sions contain just a dispatching rule without specifying any means of such dispatching, as 

108 ECJ judgment of 13. December 2001, C–481/99 – Georg Heininger and Helga Heininger v. 
Bayerische HypoundVereinsbank AG [2001] ECR I-09945; ECJ judgment of 10. April 2008, C–412/06 
–Hamilton v Volksbank Filder eG [2008] ECR I-02383.

109 According to Art. 35 (1) and (2) of the Albanian Consumer Protection Act the consumer shall notify 
the trader about his decision to renounce from contract before the end of the period of 14 calendar days.

110 This legislative mistake would be corrected with the adoption of the Draft Law of Obligations 
of Bosnia and Herzegovina of 2010, which in its Art. 146 (3) determines that the withdrawal period 
starts from the moment when the business person gives to the consumer a notiÞ cation providing “full 
information” about his right to withdraw from the contract. This provision of the Draft Law of Obligations 
of 2010 pursuant to its Art. 146 (1) applies every time when the Draft Law of Obligations of 2010 or 
“any other law” give to the consumer the right to withdraw from the contract, and therefore also covers 
the consumers right to rescind the contract under Art. 40 of the Consumer Protection Act of Bosnia and 
Herzegovina (OG BA No. 17/02).
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follows: “Evidence of dispatching notice is sufÞ cient proof not only that proper notiÞ cation 
is made, but also the date when it is made”.111 The Montenegrin Consumer Protection Law 
stipulates that the contract shall be considered terminated on the day on which the trader re-
ceives the notiÞ cation about the termination of the contract112. From the wording of other Ar-
ticles of the Montenegrin Consumer Protection Law governing the effects of renunciation 
(Art. 53 referring to the Chapter on Distance selling and Art. 44 (1), which in turn indirectly 
refers to Art. 43) it seems that for respecting the time limit it should be sufÞ cient if the notice 
is dispatched before the end of such period. The Croatian Consumer Protection Act provides 
in its Art. 33 (3) that the contract shall be considered rescinded when the trader receives the 
notice of rescission. If the notice of rescission was sent within the period for rescission re-
ferred to in Art. 33 (1) of the Croatian Consumer Protection Act a contract shall be consid-
ered rescinded in a timely manner. According to the Serbian Proposal for the new act on con-
sumer protection the statement of withdrawal shall be considered prompt if it is dispatched 
within the stated period. The dispatch of the received goods back to the trader within the pe-
riod, in which the consumer has the right of withdrawal, shall be considered as a statement of 
withdrawal. It shall be deemed that the consumer executed his right of withdrawal at the mo-
ment the statement of withdrawal was dispatched to the trader.

d. Formal requirements 

The transposition laws of Bosnia and Herzegovina,113 Croatia114 and Montenegro re-
quire that the consumer’s notice of withdrawal (rescission or termination) is sent to the trad-
er in written form. The Macedonian Law on Consumer Protection requires the consumer to 
send the statement for unilateral termination to the address provided by the trader. In accor-
dance with the Albanian transposition provisions, the notice of withdrawal from contract 
made by the consumer shall not only be in written form but also dated.115 The consumer shall 
make the notice in written form and shall write the date on it, otherwise the consumer cannot 
prove his notiÞ cation of withdrawal. This is a rule required ad probationem. The Serbian 
Proposal for the new act on consumer protection contains two provisions which regulate the 
formal requirements of the notice of withdrawal. Either, the dispatch of the received goods 
back to the trader within the period, in which the consumer has the right of withdrawal, shall 
be considered as a statement of withdrawal. Or the consumer shall inform the trader of his de-
cision to withdraw on a durable medium, either in a statement addressed to the trader drafted 
in his own words, or using the model withdrawal form explained above. 

111 Decision of Council of Ministers No. 63 “On contracts negotiated away from business premises” 
of 21.01.2009, OG RAl No. 8/09, (point 5).

112 Art. 51 (5) of the Law on Consumer Protection, OG RMN No. 26/07.
113 According to Art. 41 (1) of the Consumer Protection Act of Bosnia and Herzegovina (OG BA 

No. 17/02) consumers have the right to terminate the contract within 15 days from the conclusion of 
the contract by sending a written notice to the trader. Pursuant to Art. 146 (1) of the new Draft Law 
of Obligations of Bosnia and Herzegovina the withdrawal of the consumer, which requires no further 
explanation, needs to be expressed in a durable medium or a document. The return of goods has the same 
effect as the withdrawal.

114 In accordance with Art. 33 (2) of the Croatian Consumer Protection Act (OG RH No. 79/07, 
125/07, 79/09, 89/09, 133/09) a contract shall be rescinded by giving a written notice.

115 Decision of Council of Ministers No. 63 “On contracts negotiated away from business premises” 
of 21.01.2009, OG RAl No. 8/09, (point 4).



VII  EU CONSUMER CONTRACT LAW  •  455

e. Effects of withdrawal

The transposition laws of the participating states regulate the question of the effects of 
withdrawal in an extensive manner. Art. 35 (1) of the Croatian Consumer Protection Act pro-
vides that in case of the rescission of the contract, the consumer shall be required to return the 
delivered product to the trader at his or her own expense. He will not be liable for damage 
sustained by the trader as a result of rescission (see Art. 35 (2) Consumer Protection Act). On 
the contrary, not later than 30 days from the receipt of the written notiÞ cation of the rescis-
sion the trader shall reimburse all the sums received from the consumer up to that moment on 
the basis of the contract, increased by the interest rate granted for three–month time deposits 
by the trader’s commercial bank for the whole period from the date of receipt of the written 
notiÞ cation of rescission to the date of payment, Art. 35 (3) Consumer Protection Act.

The Montenegrin consumer protection provisions determine that rules governing the ef-
fect of withdrawal prescribed for distance selling contracts, will apply accordingly to the 
doorstep selling contracts. Thus, Art. 44 (1) of the Montenegrin Consumer Protection Law 
prescribes the duty of the consumer to return the goods within 30 days after dispatching the 
notice; in that case he will not be liable for damages (costs, interests, penalty, and like) be-
cause of cancellation116, except direct cost of returning the goods117. On the other side, in ac-
cordance with Art. 44 (2) Consumer Protection Act it is the duty of the seller to return the 
payment within 30 days after the receipt of cancellation notice. Special effects are pursuant 
to Art. 45 Consumer Protection Act prescribed in case when a third party acts as creditor, 
namely, same as those found in Directive 97/7.

Art 35 (2) of the Albanian Consumer Protection Act provides that the giving of the no-
tice shall have the effect of releasing the consumer from obligations of the contract.118 If the 
consumer exercises the right of withdrawal, the goods, which are subject to the contract, shall 
be returned to the trader within Þ ve days, starting from the date on which the consumer has 
notiÞ ed the trader about his decision of withdrawal. Any amount paid by the customer for 
goods or services shall be compensated by the trader within 15 days, starting from the same 
date. If the price of goods or services is fully or partly covered by a credit granted by the trad-
er, or by a third party on the basis of an agreement between the third party and the supplier, 
the credit agreement shall be cancelled without any cost and penalty, if the consumer exercis-
es his right to withdraw from the contract.119 

Under Macedonian law the withdrawal has the general effects of the termination of the 
contract as provided by the Law on Obligations. The Law on Consumer Protection speciÞ -
cally provides that in case of termination of the contract, the consumer is obliged to return the 
goods to the trader at his own costs. The trader is obliged to return to the consumer the full 
amount that the consumer has paid on the basis of the contract till the moment of termination. 
Before the elapse of the withdrawal period the trader does not have any right to require from 
the consumer, directly or indirectly, any kind of acceptance or delivery of services. 

The submission of the notice on rescission of the contract pursuant to Art. 41 (3) of the 
Consumer Protection Act of Bosnia and Herzegovina has the consequence of releasing the 
consumer of any obligation under the contract or covering any expenses other than costs of 

116 Art. 51 (3) of the Law on Consumer Protection, OG RMN No. 26/07.
117 Art. 44 (3) of the Law on Consumer Protection, OG RMN No. 26/07.
118 Art 35 (2) of the Consumer Protection Act, OG RAl No. 61/08.
119 Decision of Council of Ministers No. 63 “On contracts negotiated away from business premises” 

of 21.01.2009, OG RAl No. 8/09, (points 6, 7).
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returning the delivered goods. In case that the consumer uses his right to rescind the contract, the 
trader is also required, in accordance with Art. 41 (5) Consumer Protection Act, to return the mon-
ey paid for the product, without delay, within 15 days of receiving notice on rescission.120

Serbian law does not contain provisions that may be regarded as intended to transpose 
the Doorstep Selling Directive. The Serbian Proposal for the new act on consumer protection 
provides that the exercise of the right of withdrawal shall terminate the obligations of the par-
ties to perform under the distance or off-premises contract. The trader shall reimburse any 
payment received from the consumer within 30 days from the day on which he receives the 
communication of withdrawal. Should the trader fall behind in reimbursing the sum paid by 
the consumer, he shall, on top of the interest on arrears, pay additional ten percents of the sum 
paid by the consumer for each 30 days of delay. If the consumer exercises his right of with-
drawal from a distance or an off-premises contract, any ancillary contracts shall be automat-
ically terminated, without any costs for the consumer. The same applies to the credit agree-
ments linked to the consumer contracts, regardless of whether the credit was granted by the 
trader or by a third party. In case the credit is granted by a third party, the trader is obliged to 
inform the creditor that the consumer has withdrawn from the distance contract. The creditor 
shall reimburse to the consumer the sum of money, together with interest, that has been paid 
for the goods or services up to the moment of withdrawal, without delay and not later than 30 
days from the day he was informed about the withdrawal.

3. Other consumer protection instruments in the Þ eld of doorstep selling

Serbian law does not contain any provisions on doorstep selling, while Albania, Bosnia 
and Herzegovina and Macedonia provide protection by their regulations described above. In 
Croatian and Montenegrin law additional provisions exist in their Trade Acts. Art. 4 (1) of the 
Croatian Trade Act121 requires that the trader must be registered for selling and buying of 
goods and/or providing services in trade.122 Montenegrin law requires registering of the trad-
ers who want to conduct sales in doorstep situations. As indicated above, Art. 31 (4) of the 
Law on Internal Trade provides legal ground for the Ministry of Economy to adopt a by-law 
on the type of goods and the manner of conducting doorstep type of sale, which will contain 
more detailed rules on this subject matter.

IV.  Summary

Before transposition of the Directive 85/577 into their relevant consumer protection 
laws, Albania, Bosnia and Herzegovina, Croatia, Macedonia and Montenegro had no coher-
ent legislation concerning consumer protection in case of door-to-door sales. Serbia still does 
not have one but is currently working on it. The transposition itself followed in all participat-
ing states (except Serbia) the same scenario: Directive 85/577 was transposed within a sepa-
rate chapter of the special consumer protection act of the relevant country. Besides various 

120 Pursuant to Art. 148 (1) of the Draft Law of Obligations of Bosnia and Herzegovina the effects 
of the withdrawal are the same as the effects of the termination of the contract, provided by the generally 
applicable provisions of the Draft Law of Obligations. The only difference is that the business person is 
in default, if he does not return the paid amount of money within 30 days from the expression of the will 
to withdraw.

121 Trade Act, OG RH No. 87/08, 96/08, 116/08.
122 Regulation on minimum technical requirements for business premises in which the trade and 

intermediation in trade are performed and on conditions for sale of goods outside the premises, OG RH 
No. 37/98, 73/02, 153/02, 12/06.
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deviations in terms of wording, there are some transposition deÞ ciencies of major signiÞ -
cance like exclusion of contracts concluded during an excursion in Montenegrin Consumer 
Protection Law, and possible exclusion of contracts for provision of services under Macedo-
nian Law on Consumer Protection. Another important limitation represents the deÞ nition of 
consumer in the Bosnian Consumer Protection Act that restricts the action of a consumer to 
purchase, acquisition or use of services or products for his personal needs “and” the needs of 
his household. The non-inclusion of intermediaries within the notion of trader in Serbian, 
Montenegrin and Macedonian laws on consumer protection represents a further deÞ ciency. 
However, some of participating states have enhanced protection of consumers by inclusion 
of situations other than those covered by Art. 3 of Directive 85/577, for instance of contracts 
concluded on public transport or any other public place (e.g. Bosnia and Herzegovina, Mon-
tenegro), or contracts concluded in selling premises, on fairs and exhibitions (e.g. Macedo-
nia). The level of consumer protection was also increased by not making use of restrictions 
and exemptions provided for by Directive 85/577, e.g. by not exercising the option to exclude 
contracts under 60 ECU granted in its Art. 3 (1) (e.g. Croatia, Macedonia and Bosnia and 
Herzegovina), and by not exempting all (e.g. Bosnia and Herzegovina) or some of contracts 
included in Art. 3 (2) of Directive 85/577 (e.g. Albania, Serbia). While the transposition laws 
of the participating states, except for Serbia, regulate the form and the content of the infor-
mation requirements in an explicit manner, sanctions in case of violation of these require-
ments range from providing no sanctions (Bosnia and Herzegovina) to a timely unlimited 
right of the consumer to rescind the contract and Þ nes up to cca. 13700 EUR (Croatia). The 
Consumer Protection Acts of Bosnia and Herzegovina and of Croatia do not refer to the right 
of withdrawal but to “rescission”. Albania, Croatia and Serbia (in its Draft of the Proposal for 
the new consumer act) used the minimum harmonization clause to provide a withdrawal (re-
scission) period of 14 days, whereas in Bosnia and Herzegovina the legislator granted 15 
days. However, only the Montenegrin and Croatian legislator decided to postpone the start of 
the withdrawal period in case when the trader did not meet the information requirements. 
Thereby, only the Croatian Consumer Protection Act stays in accordance with the ECJ deci-
sions Heininger and Hamilton, prescribing that in such situation the consumers’ right to re-
scind the contract shall not be subject to any time limit, while the Montenegrin Consumer 
Protection Law sets a time limit of three months and seven days from the conclusion of the 
contract. In Albania, Bosnia and Herzegovina and Macedonia the withdrawal period starts from 
the day when the contract was concluded, irrespective of a possible breach of the trader’s obli-
gation to send the written notice, and consequently, these laws directly violate Art. 5 (1) of the 
Directive 85/577. The written form as a requirement of the withdrawal is accepted in every 
participating state. The Serbian Draft of the proposal for a new Consumer Protection Act of-
fers a possibility of withdrawal in a “withdrawal form” provided by the trader and regulated by 
the Government of the Republic of Serbia. The withdrawal shall have the effect for the con-
sumer to be obliged to return the received goods at his own cost (all the participating states) 
and for the trader to return the paid amount of money within 15 days (Bosnia and Herzegov-
ina and Albania) or 30 days (Montenegro and Croatia). Under Macedonian law as well as the 
Draft Law of Obligations of Bosnia and Herzegovina the effects of the withdrawal are the 
same as the effects of the termination of the contract as provided by the Law of Obligations. 
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B.  UNFAIR CONTRACT TERMS DIRECTIVE (93/13) 
Coordinators: Marija Karaniki  Miri  (I-IV), Zvezdan a enovi  (V-VII)

I.  Introduction: Policy reasons for monitoring pre-formulated terms

1.  The law in the Participating States prior to transposition of the Unfair Contract 
Terms Directive 

Before the transposition of Directive 93/13/EEC123 there were no special legal rules in 
the Participating States dealing with the use of unfair terms in consumer contracts. 

In the former Socialist Federal Republic of Yugoslavia, the Yugoslav Law on Obligations 
of March 30, 1978124 contained some general provisions on unfair terms in Art. 142-144. 
These provisions applied to contractual relations involving either natural or legal persons as 
parties to the contract, or both. Originally, the law contained certain provisions relating to the 
‘commercial’ contracts (B2B transactions), but no special provisions regarding consumer 
contracts, or natural persons as consumers. Also, the laws did not cover procedural issues. 

After dissolution of SFRY in 1992, the Yugoslav Law on Obligations was received into the 
newly formed Federal Republic of Yugoslavia (FRY) and was amended in 1993. The Law was 
subsequently received into the laws of the member states of the State Union of Serbia and Mon-
tenegro in 2003. Following the ending of the State Union in 2006, the Law on Obligations re-
mained the main formal source of the Law on Obligations in the Republic of Serbia.125 

The Yugoslav Law on Obligations was also received into the newly formed Republic of 
Croatia as its national Law on Obligations, and was amended several times.126 The existing 
Civil Obligations Act of the Republic of Croatia was enacted in 2005 and amended in 2008.127 

Macedonia and Montenegro also retained the Yugoslav Law on Obligations for a peri-
od of time after dissolution of the federal state. The Macedonian legislator enacted the new 
Law on Obligations in 2001 and amended it several times.128 Similarly, the Montenegrin leg-
islator passed the new Law on Obligations in 2008.129 

The former Yugoslav Law on Obligations was also received into the law of newly 
formed Republic of Bosnia and Herzegovina as its national Law on Obligations, on 11. April 
1992. The reception of former Yugoslav Law on Obligations went on separately in the two 
presently existing administrative divisions of Bosnia and Herzegovina: (1) the Federation of 
Bosnia and Herzegovina130; and (2) the Republic of Srpska131.

123 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 095, 
21/04/1993 P. 0029 - 0034.

124 Yugoslav Law on Obligations was published in the OfÞ cial Gazette of SFRY No. 29/78, and 
came into force six months later, on October 1, 1978. It was amended several times before dissolution of 
the SFRY, see OG SFRY No. 39/85, 45/89 and 57/89.

125 For subsequent amendments in Serbia see OG FRY No. 31/93, 31/93, 22/99, 23/99, 35/99, 44/99.
126 Law on Reception of Law on Obligations, OG RH No. 53/1991, 73/1991 as amended (OG RH 

No. 03/1994, 07/1996, 112/1999).
127 Civil Obligations Act, OG RH No. 35/2005, 41/2008.
128 Law on Obligations, OG RMac 20001 No. 18.
129 Law on Obligations, OG RMN No. 47/2008.
130 Art. 1 of the Law on reception of Law on Obligations served as the legal basis for this reception in 

Federation of Bosnia and Herzegovina; OG Republic of Bosnia and Herzegowina No. 2/92, 13/93 and 13/94.
131 Art. 12 of Constitutional Law on the application of the Constitution of Serbian Republic of Bosnia 

and Herzegovina served as the legal basis for the reception of the former Yugoslav Law on Obligations in 
what is now called Republic of Srpska; OG of the Republic of Srpska No. 3/92.
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To sum up: After dissolution of the Socialist Federal Republic of Yugoslavia, the newly 
formed states retained for a period of time, in one form or another, the existing rules of the 
former Yugoslav Law on Obligations. Prior to the Þ rst attempts to transpose the Unfair Con-
tract Terms Directive, the articles 142-144 LoO were the closest to what the Directive 93/13 
relates to, and they were the same in all the abovementioned states. 

The laws originating from the former Yugoslav Law on Obligations contain some pro-
visions on general terms and conditions (as a part of an adhesion contract). Neither of these 
articles includes a description or deÞ nition of an unfair term. The provisions of general terms 
and conditions that are contrary to the very purpose of a contract, or that are against good 
business practices shall be null and void, even if these general terms and conditions have 
been approved by the authorities. Furthermore, the court may deny application of a particu-
lar provision of general terms and conditions which precludes the party from Þ ling demur-
rers. The court may also reject application of a particular provision of general terms and con-
ditions if, on account of this provision, the party is deprived of her contractual rights, time 
limits, or if the provision is unfair or harsh. 

General terms and conditions stipulated by one party to the contract, either as a part of 
a standard form contract, or being referred to by the contract, shall complement the individ-
ually negotiated clauses in the same contract, and shall be as binding as those. General terms 
and conditions must be made public in a usual way. A party to the contract is bound by gen-
eral terms and conditions if she was aware, or must have been aware of them at the time when 
the contract was formed; and in case of discord between general terms and conditions and in-
dividually negotiated terms, the latter shall apply. An unclear provision of the contract of ad-
hesion shall be construed to the beneÞ t of the other party – that is: against the interests of the 
party who imposed it. 

Under the laws originating from the former Yugoslav Law on Obligations, a contract 
which is contrary to the mandatory provisions, public policy (ordre public) or good usages 
(boni mores) is null and void. Nullity of a contractual provision shall not render the contract 
void in its entirety, if the contract can stand without the null provision. The court shall declare 
nullity of a void contract by virtue of its ofÞ ce (ex ofÞ cio), and every (legally) interested par-
ty may claim nullity of a void contract before the court, including the public prosecutor. The 
right to claim nullity of a void contract shall not expire (no time-limits to this right).

The Albanian Civil Code of 1994 provides the basic rules for monitoring standard terms 
in contracts in general.132 All transactions containing terms not individually negotiated are 
subject to a fairness test under Art. 686 of the Civil Code. Contract terms that were pre-for-
mulated by one of the parties are void if they were unknown to the other party; if they violate 
the principle of equality of the parties and cause imbalance in their interests; or if they limit 
liability of the party who has formulated the terms. Moreover, standard terms should be in-
terpreted to the advantage of the party that has not formulated them.

2. Model of the Unfair Contract Terms Directive

The Unfair Contract Terms Directive sets up the possibility to control the fairness of 
standard contract terms, where a term shall be regarded as unfair if, contrary to the require-
ment of good faith, it causes a signiÞ cant imbalance in the parties’ rights and obligations aris-
ing under the contract, to the detriment of the consumer. The control of fairness should also 
apply to the pre-formulated individual contracts for a single use. The open question is wheth-

132 Civil Code, OG RAl No. 11/1994. 
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er this may also apply to the individually negotiated terms. Standard contract terms are also 
subject to a transparency test. 

The Directive contains an indicative list of terms which may be considered unfair. 
The courts should have power to determine unfairness of a contract term ex ofÞ cio.133 In case 
of ambiguous pre-formulated terms, the interpretation most favourable to the consumer 
applies. 

The Unfair Contract Terms Directive contains a so-called minimal clause, meaning that 
the states are free to adopt or retain more stringent provisions then those of the Directive, in 
order to ensure a higher degree of protection for the consumer.134 The ECJ case law on the 
Unfair Contract Terms Directive predominantly refers to the need of protection from the 
abuse of powers:135 “The consumer is in a weak position vis-à-vis the seller or supplier, as re-
gards both his bargaining power and his level of knowledge. This leads to the consumer 
agreeing to terms drawn up in advance by the seller or supplier without being able to inß u-
ence the content of the terms.”

3.  The law in the Member States following transposition of the Unfair Contract 

Terms Directive

Albania transposed the main Consumer Protection Directives by passing the separate 
transposition acts. The legislative acts used for the implementation of the Directives were ei-
ther the laws enacted by the Albanian Parliament, or the decisions of the Council of Minis-
ters, enacted by the Albanian Government to complement the full implementation of the Di-
rectives. The Unfair Contract Terms Directive was transposed by means of the Albanian Con-
sumer Protection Act of 2008.136 

In Croatia, the Consumer Protection Act of 2003 represents the Þ rst comprehensive at-
tempt of the legislator to transpose most of the Consumer Protection Directives in a single 
piece of legislation.137 This Act was replaced by the new Consumer Protection Act of the Re-
public of Croatia in 2007.138

The Þ rst try to regulate the sphere of consumer protection in Bosnia and Herzegovina 
occurred in 2002.139 Later on, Bosnia and Herzegovina transposed most of the Consumer 
Protection Directives, including the Directive 93/13, in the Consumer Protection Act of 
2006.140

133 ECJ judgment of 27 June 2000, Joined Cases C-240/98 to C-244/98 - Océano Grupo Editorial 
SA v. Murciano Quintero [2000] ECR I-04941; ECJ judgment of 21 November 2002, C-473/00 - CoÞ dis v. 
Fredout [2002] ECR I-10875; ECJ judgment of 26 October 2006, C-168/05 – Elisa María Mostaza Claro 
v. Centro Móvil Milenium SL [2006] ECR I-10421.

134 S. Weatherill, Law And Integration in the European Union, Oxford University Press, Oxford 
1995, 151-157; C. Barnard, The Substantive Law of the EU: The Four Freedoms, Oxford University Press, 
Oxford 2007, 600; F. De Cecco, “Room to Move? Minimum Harmonization and Fundamental Rights“, 
Common Market Law Review, Vol 43, 1/2006, 9-30.

135 ECJ judgment of 27 June 2000, Joined Cases C-240/98 to C-244/98 - Océano Grupo Editorial 
SA v. Murciano Quintero [2000] ECR I-04941.

136 Consumer Protection Act, OfÞ cial Gazette of the Republic of Albania, No. 9902/08.
137 Consumer Protection Act, OG RH No. 96/03.
138 Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09.
139 Consumer Protection Act, OG BA No. 17/02. 
140 Consumer Protection Act, OG BA No. 25/06.
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In Macedonia, the Þ rst Law on the matters of consumer protection was enacted in 2000 
and amended in 2002.141 The existing Law on Consumer Protection was passed by the Mace-
donian legislator in 2004 and was amended on two occasions – in 2007 and 2008.142

The Þ rst framework law on consumer protection in Serbia and Montenegro was enact-
ed in 2002. This was, in fact, a piece of federal legislation, and it applied in both states, which 
were the constituents of the Federal Republic of Yugoslavia, and later the parties to the State 
Union of Serbia and Montenegro.143

In Serbia, the law of 2002 was repealed by the existing Consumer Protection Act of 
2005.144 The Serbian Government tried on several occasions and Þ nally abandoned the idea 
of improving the deeply ß awed existing Consumer Protection Act of 2005 and decided to 
draft a new piece of legislation (hereinafter: Serbian Draft Proposal, which has recently en-
tered the public debate, and will be regularly cited in this Report, as there are fair chances for 
it to be enacted in the second half of the year 2010).

In Montenegro, the law of 2002 was repealed by the new Law on Consumer Protection 
of 2007.145

As has been stated above (I 1), the states formed after dissolution of the Socialist Fed-
eral Republic of Yugoslavia, have – in their laws of Obligations – some general rules on va-
lidity of the general terms and conditions. The aforesaid laws apply to contractual relations 
involving natural and/or legal persons as parties to the contract. As an addition to these re-
gimes, most of the states by means of enacting the separate pieces of legislation made an ef-
fort to transpose the Directive 93/13.

In Bosnia and Herzegovina, the provisions of the Consumer Protection Act of 2006 are 
restricted to B2C contracts. The provisions regarding the interpretation of unclear clauses are 
under certain conditions applicable to individually negotiated contracts. The fairness test is 
restricted to contracts which are not “personally” negotiated, which probably derives from a 
wrong translation of the term “individually” as used the Directive.

In Croatia, the provisions of the Consumer Protection Act of 2007 restrict the content 
review to B2C contracts. In addition, only the terms which were not individually negotiated 
with the consumer may fall under review. 

The same goes for the Macedonian Law on Consumer Protection of 2004, and the Mon-
tenegrin Law on Consumer Protection of 2007.

Under Art. 2 (2) of the Croatian Consumer Protection Act, in the absence of speciÞ c 
provisions of the Consumer Protection Act, the Croatian Civil Obligations Act shall apply in 
relation to B2C transactions. For instance, the consequences of nullity of an unfair contract 
term shall fall under the scope the Civil Obligations Act. The same applies to other Partici-
pating States.

In Serbia, the Consumer Protection Act of 2005 does not reß ect any serious effort to 
transpose the Unfair Contract Terms Directive.146 On the contrary, the Consumer Protection 
Act solely takes over few already known articles of the Law on Obligations of 1978, relating 
to the contracts of adhesion. Moreover, Consumer Protection Act does not receive all the 

141 Law on Consumer Protection, OG RMac No. 63/00, 4/02.
142 Law on Consumer Protection, OG RMac No. 38/04, 77/07, 103/08.
143 Federal Law on Consumer Protection, OG FRY No. 37/02. 
144 Consumer Protection Act, OG RS No. 79/05.
145 Law on Consumer Protection, OG RMN No. 26/07.
146 Consumer Protection Act, OG RS No. 79/05
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rules on adhesion contracts contained in the Law of Obligations, but only some of them. The 
Draft Proposal allows for the review of both standard and individually negotiated terms in 
consumer contracts.

II.  Scope of application

1. Consumer, seller and supplier, public-sector undertakings 

a. B2C, B2B and P2P contracts 

Directive 93/13 is applicable to terms in contracts concluded between a seller or suppli-
er and a consumer (B2C transactions). Almost all Participating States have, in the course of 
transposition of the Directive, introduced special B2C rules to review pre-formulated claus-
es. Namely, the provisions of the Albanian Consumers Protection Act on unfair contract 
terms apply only to B2C transactions.147 The same goes for Bosnia and Herzegovina, Croa-
tia, Macedonia and Montenegro. 

In Serbia, the Consumer Protection Act of 2005 applies to B2C transactions, but has a 
distorted notion of a consumer. The Draft Proposal applies solely to the B2C transactions.

In addition to this, the provisions of the national laws of obligations in the states formed 
following the dissolution of the SFRY, and relating to the general terms and conditions, con-
tracts of adhesion, nullity of the contracts, etc., apply also to the B2B and P2P transactions.

b. DeÞ nition of consumer

The Unfair Contract Terms Directive deÞ nes the consumer as any natural person who is 
acting for purposes which are outside his trade, business or profession. Some of the Partici-
pating States have only partially followed this deÞ nition.

Under the Albanian law, the consumer is any natural person acting for the purposes not 
related to her trade, business or exercise of her profession. The Albanian legislator broadened 
the notion of consumer to include the non-proÞ t organizations.148 

Under the Macedonian Law on Consumer Protection of 2007, the consumer is deÞ ned 
as a natural person who purchases products or uses services for direct personal consumption, 
for purposes outside of his trade, business or profession.”149 

In Montenegro, the consumer is a natural person who buys, orders, accepts, uses goods 
or services, including public services, for non-business, non-professional purposes, or who 
was offered to enter such a contract. The Montenegrin Law on Consumer Protection deÞ nes 
the group of consumers, i.e. the group set up by the consumers with the purpose that mem-
bers of the group acquire ownership rights over particular products with the support from that 
group.

Under the Croatian Consumer Protection Act, the consumer is any natural person who 
concludes the contract or acts on the market for purposes that do not fall within the sphere of 
her business or professional activity.150

Under the Serbian Consumer Protection Act of 2005, the consumer is any natural per-
son who purchases products or services for their own needs or for the needs of their house-
hold. Consumer is also a company, enterprise, other legal entity or entrepreneur, when they 

147 Cf. Art.s 2 and 27 (1), Albanian Consumer Protection Act of 2008.
148 Art. 3 (6), Albanian Consumer Protection Act of 2008.
149 Art. 4 (1), Macedonian Law on Consumer Protection of 2004.
150 Art. 3 (1) 4th indent, Croatian Consumer Protection Act of 2007.
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are purchasing products or services for their own needs. In the Serbian Draft Proposal, the 
consumer is deÞ ned as any natural person who is acting mainly (predominantly) for the pur-
poses which are outside his trade, business, craft or profession.

Finally, the Consumer Protection Act of Bosnia and Herzegovina deÞ nes the consumer as 
a natural person who purchases, acquires or uses products or services for his personal needs 
and the needs of his household. Here, the notion of the consumer is narrowed down to the nat-
ural persons who are acting not only outside the scope of their trade, business or profession, but 
in pursuance of their personal needs and, cumulatively, the needs of their household.

c. DeÞ nition of seller or supplier

According to Art. 2 (c) of the Directive 93/13, seller or supplier means any natural or le-
gal person who is acting for purposes relating to his trade, business or profession, whether 
publicly or privately owned. This notion is to be interpreted widely, as to include farmers and 
freelancers.

Under the Albanian law, trader means any natural or legal person who is acting for pur-
poses relating to his economic activity, trade, business, craft or profession, including anyone 
who is acting in the name or on behalf of a trader.151 

Under Art. 1 (5) of the Consumer Protection Act of Bosnia and Herzegovina, trader is 
deÞ ned as any person who is, directly or as an intermediary, selling products or providing 
services to the consumer. In other words, the deÞ nition is narrowed down from a person who 
is “acting” for certain purposes to the one “selling products and providing services.”

Under the Montenegrin Law on Consumer Protection, trader is a person who sells goods 
or provides services to consumers. As in the Consumer Protection Act of Bosnia and Herze-
govina, here the notion of the trader is reduced to those who sell goods or provide services, 
which at least prima facie excludes the pre-contractual stage.

In Croatia, trader means any natural or legal person who concludes the contract or acts 
on the market within his business or professional activity, which corresponds to the wording 
of the Directive 93/13.152

In Macedonia, the trader is any legal or natural person who, in the course of carrying out 
his activity, directly satisÞ es the needs of the citizens, for products and services. The Law 
does not speciÞ cally deÞ ne the type of the ownership so it could be concluded that both pri-
vately and publicly owned establishments that provide goods and services that satisfy the 
needs of the citizens qualify as traders.

Under the Serbian Consumer Protection Act of 2005, trader is a company, enterprise, 
other legal entity or entrepreneur, when they are selling products or providing services to a 
consumer. In the Draft Proposal, trader is any natural or legal person who is acting for pur-
poses relating to his trade, business, craft or profession, and anyone acting in the name of or 
on behalf of a trader.

d. Public sector undertakings 

The Albanian Consumer Protection Act of 2008 makes no reference to the public sector 
undertakings. The same goes for the Serbian Consumer Protection Act of 2005. 

151 Art. 3 (14), Albanian Consumer Protection Act of 2008.
152 The Croatian Consumer Protection Act employs the term trader, and not seller or supplier. 

See S. Šar evi , E. ikara, “European vs. National Terminology in Croatian Legislation Transposing 
EU Directives”, in S. Šar evi  (ed.), Legal Language in Action: Translation, Terminology, Drafting and 
Procedural Issues, Globus, Zagreb 2009, 205 etc.
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It should be mentioned that Serbian Draft Proposal contains a separate Chapter on Ser-
vices of General Economic Interest, with the intention to transpose Directives: 2002/22/ C 
on Universal Service (Telecommunications), 2003/54/ C on Electricity, and 2003/55/ C on 
Natural Gas; as far as they are relevant for the matters of consumer protection. The Draft Propos-
al prescribes special information duties of the trader who provides services of general econom-
ic interest (including pre-contractual information duties), but no special rules on unfairness 
of the terms in contracts to which one party is a public sector undertaking. The absence of any 
special rules regarding the unfair terms contracted between such undertakings and the con-
sumers should merit application of the general rules on unfair terms in consumer contracts.

The Macedonian Law on Consumer Protection contains three articles relating to the 
provision of the public services to the consumer (Art. 118-120), but none of them relates spe-
ciÞ cally to the unfairness of a term contracted with the consumer.

Under the Consumer Protection Act of Bosnia and Herzegovina, a public sector undertak-
ing shall conclude pre-formulated contracts with the consumers. These contracts contain stan-
dard terms, fall under the rules of private contract law and are within the scope of application 
of the provisions of the Consumer Protection Act with regards to the unfair contract terms. 

Under Croatian law, the legal persons of public law are considered traders when they are 
entering the private law transactions. This concerns primarily public sector undertakings, 
which provide public services deÞ ned in Art. 24 (1) of the Croatian Consumer Protection 
Act. The same applies to Montenegro.

2. Exclusion of speciÞ c contracts

a. Contracts in the area of succession rights, family, employment and company law

Under the Recital 10 of the Unfair Contract Terms Directive, contracts relating to em-
ployment, succession rights, rights under family law and contracts relating to the incorpora-
tion and organization of companies or partnership agreements are excluded from the Directive. 
Without doubt, contracts relating to employment, succession rights and rights under family 
law hardly qualify as consumer contracts. When it comes to contracts relating to the incorpo-
ration and organization of companies or partnership, this is not so undisputable. Contracts for 
acquisition of company rights as a capital investment may qualify as consumer contract.

The provisions of the Albanian Consumer Protection Act relating to the unfair contract 
terms do not explicitly exclude any of the abovementioned types of contracts. Likewise, the 
Consumer Protection Act of Bosnia and Herzegovina does not explicitly exclude any of these 
contracts from the scope of application of its provisions regarding unfair contract terms. Nev-
ertheless, the deÞ nitions of consumer and trader are such that they keep these contracts out 
of the scope of consumer protection. In other words, the way in which the parties to the con-
sumer contracts are deÞ ned exclude the contracts relating to employment, succession rights 
and rights under family law and contracts relating to the incorporation and organization of 
companies or partnership agreements from the application of the rules on unfair terms in con-
sumer contracts. The same goes for the consumer protection legislation of Serbia, Croatia,153 
Montenegro and Macedonia.154 On the contrary, a contract for sale of company shares may 

153 See: M. Bareti , “Nepoštene odredbe u potroša kim ugovorima” (Unfair Terms in Consumer 
Contracts), in M. Dika, Z. Pogar i  (ed.), Obveze trgovca u sustavu zaštite potroša a (Trader Obligation 
in the System of Consumer Protection), Narodne novine, Zagreb 2003, 67.

154 It is undisputed among the Macedonian legal scholars that these types of contracts should not 
qualify as consumer contracts. 
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qualify as a consumer contract and fall under the scope of the national rules on unfair terms 
in consumer contracts.

b. Real property contracts

Real property contracts are not explicitly mentioned in the Albanian Law on Consumer 
Protection. 

It is well settled in Macedonian legal theory that real property contracts should not be 
considered as consumer contracts.

Under the Consumer Protection Act of Bosnia and Herzegovina, consumer means a per-
son who purchases, acquires or uses products or services, while goods are deÞ ned so as to in-
clude products and immovable property. There is a slight inconsistency in the manner in 
which the terms goods and product are employed in a single piece of legislation. Sometimes 
these terms are used as synonyms, which directs to the conclusion that the real property con-
tracts fall under the scope of application of the Consumer Protection Act of Bosnia and Her-
zegovina.

The Croatian Consumer Protection Act allows for such interpretation that it applies to 
both movables and immovables when it comes to the unfairness of the consumer contract 
terms. The same goes for Montenegro, as the Montenegrin legislator did not specify wheth-
er the term “goods” includes immovables.

In the Serbian Consumer Protection Act of 2005, there are no explicit exclusions of this 
kind. However, the Draft Proposal deÞ nes goods as any tangible movable item, with the ex-
ception of: (a) goods sold by way of execution or otherwise by authority of law; (b) water and 
gas where they are not put up for sale in a limited volume or set quantity; and (c) electricity. 
This means that the contract for sale of real property would not be qualiÞ ed as a consumer 
sales contract. Still, the Draft Proposal deÞ nes product as any good or service including im-
movable property, rights and obligations, but this deÞ nition serves for the purposes of trans-
position of the Unfair Commercial Practices Directive.

3. Exclusion of speciÞ c contractual terms 

a. Contractual terms based on mandatory provisions 

Under Art. 1 (2) of the Unfair Contract Terms Directive, the terms which reß ect manda-
tory statutory or regulatory provisions and provisions or principles of international conven-
tions, particularly in the transport area, are excluded from the scope of the Directive.

The Albanian legislation does not provide for this type of exclusion. The same goes for 
the Consumer Protection Act of Bosnia and Herzegovina, and for the Consumer Protection 
Act of Montenegro.155

The Croatian legislator has transposed Art. 2 (1) of Directive 93/13 in Art. 96 (5) of the 
Consumer Protection Act, which prescribes that the provisions of the Act do not apply to the 
contract terms in accordance with mandatory statutory provisions, or with provisions or prin-
ciples of international conventions binding upon the Republic of Croatia. The same rule was 
transposed into the Macedonian national legal system.156

155 For Montenegro one can refer to Article 9 of the Montenegrin Constitution, under which the 
ratiÞ ed and published international agreements and generally accepted rules of international law represent 
a constituent part of the Montenegrin national legal order, have primacy over the national legislation, and 
are directly applicable if different from the national rules.

156 Cf. Art. 53 (4), Macedonian Law on Consumer Protection of 2004.
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The existing Serbian Consumer Protection Act says nothing on mandatory provisions, 
but under Art. 143 of the Serbian Law on Obligations, the general terms and conditions that 
are contrary to the very purpose of a contract, or that are against good business practices, 
shall be null and void, even if they have been approved by the authorities. Comparable pro-
visions may be found in the national laws of obligations of the states formed after the disso-
lution of the SFRY. The Serbian Draft Proposal prescribes that the provisions of the chapter 
on unfair contract terms shall not apply to contract terms reß ecting mandatory statutory or 
regulatory provisions.

b. Individually negotiated terms

Under Art. 3 of the Unfair Contract Terms Directive, contractual terms which have been 
individually negotiated by the consumer are excluded from the scope of application of the 
Directive.

According to Art. 27 (2) of the Albanian Consumers Protection Act, individually nego-
tiated terms are excluded from the application of the rules on unfair terms. When the trader 
claims that a standard term has been individually negotiated, the burden of proof in this re-
spect shall be incumbent on him. The same rules may be found in the Montenegrin Law on 
Consumer Protection. 

The exclusion of the individually negotiated terms is also prescribed in Art. 51 (1) of the 
Macedonian Law on Consumer Protection. Still, the general rules on nullity contained in the 
Macedonian Law on Obligations may apply to both individually negotiated and pre-formu-
lated contractual terms.

The Consumer Protection Act of Bosnia and Herzegovina cuts down the review of stan-
dard terms to contract clauses which were not personally negotiated. This kind of transposi-
tion seemingly mistakes the terms which were individually negotiated, for the terms which 
were personally negotiated, i.e. negotiated without an intermediary. 

Under Art. 96 of the Croatian Consumer Protection Act, individually negotiated terms 
are excluded from the scope of the Act. The burden of proof to the contrary lies with the trad-
er. Under Art. 296 (3) of the new Croatian Civil Obligations Act, individually negotiated 
terms are excluded even from the scope of application of Art. 296 (1) of the Law.157 Under 
the latter, general terms and conditions that, in contradiction to the principle of good faith, are 
contrary to the equivalence of mutual obligations, or to the very purpose of the contract, or 
that are against good business practices, shall be null and void, even if they have been ap-
proved by the authorities. 

As has been stated previously, the existing Serbian Consumer Protection Act of 2005 
does not reß ect any serious effort to transpose the Unfair Contract Terms Directive. On the 
contrary, the Consumer Protection Act solely takes over some of the already known articles 
of the Law on Obligations of 1978, relating to the contracts of adhesion. The rules on the con-
ditions of nullity, contained in the Law on Obligations, make no distinction between the pre-

157 The criterion of individual negotiation is mentioned also in Art. 296 (3) COA, which regulates 
that the provision on nullity of unfair standard terms (Art. 296 (1) COA) shall not apply to those provisions 
of the general contract conditions, the content of which was taken over from applicable regulations or 
which were subject to individual negotiations before conclusion of the contract in the course of which the 
other party could have affected the content of such provision, or to provisions on the subject and price of 
the contract if these are clear, understandable and highly visible. However, the limitation of the criterion 
of individual negotiation on provision on nullity is considered as too narrow. See: S. Petri , „Op i uvjeti 
ugovora prema novom ZOO,“ in Z. Slakoper (ed.), Bankovni i Þ nancijski ugovori, Pravni fakultet Rijeka, 
Rijeka 2007, 37.



VII  EU CONSUMER CONTRACT LAW  •  467

formulated and individually negotiated terms. In the end, under the Serbian Draft Proposal, 
an unfair contract term is null and void regardless of the fact that it was individually negoti-
ated. In other words, the rules on nullity of the unfair terms apply to both standard and indi-
vidually negotiated terms.

III.  Assessing the fairness of contract terms according to Art. 3 

1. Concept of the Unfair Contract Terms Directive 

Under Art. 3 (1) of the Unfair Contract Terms Directive, a contractual term which has 
not been individually negotiated shall be regarded as unfair if, contrary to the requirement of 
good faith, it causes a signiÞ cant imbalance in the parties rights and obligations arising un-
der the contract, to the detriment of the consumer. 

This is a general clause deÞ ning the standards of unfairness. First of all, it prescribes 
that, in order to be unfair, a pre-formulated term must cause signiÞ cant imbalance in the par-
ties´ rights and obligations under the contract to the detriment of the consumer. This does not 
entail imbalance of the core of mutual contractual duties, as under Art. 4 (2) of the same Di-
rective; unfairness of the term may not derive from the deÞ nition of the main subject of the 
contract, nor from the equivalence of mutual obligations, i.e. adequacy of the price against 
the goods or services. This means that a signiÞ cant imbalance must be detrimental to the con-
sumer, and may only arise from the remaining contractual rights and duties. The position of 
the consumer shall be compared to the position in which he or she would have been in ab-
sence of the term under consideration.

Secondly, the general clause requires the term to deviate from the principle of good 
faith. There are several readings of this precondition. It may be that each and every contrac-
tual term which causes a signiÞ cant imbalance in the parties´ rights and obligations to the 
detriment of the consumer, does so against the principle of good faith. On the other hand, it 
may be that there are two cumulatively required prongs of the test: that the term is against the 
principle of good faith and that it causes a signiÞ cant imbalance in the interests of the parties, 
and that the term needs to satisfy both in order to be qualiÞ ed as unfair. In the end, it may be 
that the two prongs are required alternatively: (1) Deviation from any of the preconditions of 
fairness makes the term unfair. (2) The term is unfair either if it is contrary to the good faith 
principle, or if it causes signiÞ cant imbalance.

Under Art. 4 (2) of the Directive, the assessment of the unfair nature of the terms shall 
relate neither to the deÞ nition of the main subject matter of the contract nor to the adequacy 
of the price and remuneration, on the one hand as against the services or goods supplies in 
exchange, on the other in so far as these terms are in plain intelligible language. 

Under Art. 4 (1) of the Directive, the unfairness of a contractual term shall be assessed, 
taking into account the nature of the goods or services for which the contract was concluded 
and by referring, at the time of conclusion of the contract, to all the circumstances attending 
the conclusion of the contract and to all the other terms of the contract or of another contract 
on which it is dependent. 

The Annex to the Unfair Contract Terms Directive contains the indicative list of the 
terms that shall be considered unfair.

2. The form which the general clause has taken in the Member States 

Under Art. 3 of the Directive on Unfair Contract Terms, and in conjunction with recital 
15, the state has an obligation to set up the general criteria for assessing the unfairness of pre-
formulated terms in consumer contracts. Thus, it is wrong if the general clause relates solely 
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to standard terms in consumer contracts. On the other hand, the fact that Directive 93/13 con-
tains a minimal clause allows the states to broaden the scope of protection and to provide for 
the control of the unfairness of individually negotiated clauses. 

Under Art. 94 of the Consumer Protection Act of Bosnia and Herzegovina, the trader may 
not require contractual terms that are unfair or would cause damage to the consumer. Such con-
tractual clauses are void. The pre-formulated term158 shall be regarded as unfair if it causes a 
signiÞ cant inequality in rights and obligations of the parties to the detriment of the consumer, 
if the fulÞ lment of the contractual obligations would cause signiÞ cant breach of consumers´ le-
gitimate expectation, or if the term goes contrary to the principles of good faith and fair dealing. 
This means that deviation from any of the preconditions of fairness makes the term unfair. 
The term is unfair either if it is contrary to the good faith principle, or if it causes signiÞ cant 
imbalance. Under Art. 93, contractual provisions must be understandable and in conjunction 
with other provisions of the same or any other contract between the same parties, taking into 
account the nature of products or services and any other participants in connection with the 
conclusion of the contract. The unclear clauses are to be interpreted in favour of the consum-
er. Art. 4 (2) of the Directive 93/13, stating that unfairness of the term may derive neither 
from the deÞ nition of the main subject of the contract nor from the equivalence of mutual ob-
ligations, is not transposed in the Consumer Protection Act of Bosnia and Herzegovina.

The Croatian legislator has literally transposed Art. 3 (1) of the Unfair Contract Terms 
Directive in Art. 96 (1) of the Croatian Consumer Protection Act, prescribing that a contrac-
tual term which has not been individually negotiated shall be regarded as unfair if, contrary 
to the requirement of good faith, it causes a signiÞ cant imbalance in the contractual parties’ 
rights and obligations, to the detriment of the consumer. Under Art. 99, it is not permitted to 
assess whether the contractual terms relating to the subject of the contract and the price are 
fair, in so far as these terms are clear, easily understandable and noticeable. Thus, the main 
performance duties are excluded from the fairness test. Under Art. 98 of the Croatian Con-
sumer Protection Act, in assessing whether a speciÞ c contractual term is fair, the nature of the 
goods or service for which the contract was concluded, all circumstances before and during 
the conclusion of the contract, other terms of the contract as well as some other contract 
which represent the main contract in relation to the contract being assessed shall be taken in-
to account. The Croatian Civil Obligations Act regulates the nullity of unfair standard terms 
in Art. 296. Any provision of the general contract conditions shall be void if it, contrary to the 
principle of good faith and fair dealing, causes evident inequality in rights and obligations of 
the parties to the detriment of the contracting party of the drafter or if it compromises the 
achievement of the purpose of the contract concluded, even if the general contract conditions 
including such provisions are approved by an authority. However, this rule is not applicable 
to contractual clauses relating to the subject matter and price, if these are clear, understand-
able and highly visible. In evaluating whether a provision in general contract conditions is 
void, it is necessary to take into account all circumstances before and at the time of conclu-
sion of the contract, the legal nature of a contract, the type of goods or services that consti-
tute the performance, other provisions of the contract and the provisions of another contract 
such provision of the general contract conditions is linked with.

Under Art. 143 of the Serbian Law on Obligations, the provisions of general terms and 
conditions that are contrary to the very purpose of the contract or against the good business 

158 N.B. The wording of the Art. 95 of the Consumer Protection Act of Bosnia and Herzegovina 
is “the terms that are not personally negotiated,” instead of the phrasing of the Directive 93/13, i.e. “the 
terms which are not individually negotiated.”
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practices shall be null and void, even if these general terms and conditions have been ap-
proved by the authorities. Furthermore, the court may deny application of a particular provi-
sion of general terms and conditions which precludes the party from Þ ling demurrers. The 
court may also reject to apply a particular provision of general terms and conditions, if it de-
prives the party of her contractual rights, time limits, or if the provision is unfair or harsh. 
However, these rules are not among those that were restated. The Serbian Consumer Protec-
tion Act represents a feeble attempt of the Serbian legislator to lay down the rules of consum-
er protection in a single piece of legislation. With regards to the unfair terms in consumer 
contracts, this Act solely restates some of the provisions of the Law on Obligations relating 
to the contracts of adhesion. However, Art. 143 of the Law on Obligations was not restated 
in the Consumer Protection Act of 2005. Under the Serbian Draft Proposal, a contract term 
shall be considered unfair: if it results in a signiÞ cant disproportion in contractual obligations 
of the parties to the detriment of the consumer; or if it causes execution of the contract to be 
disadvantageous to the consumer without justiÞ able explanation; or if it causes execution of 
the contract to be substantially different from what the consumer legitimately expected; or if 
it violates transparency requirements; or if it deÞ es the principle of good faith. The unfairness 
of a term shall be assessed taking into account: the nature of the goods or services to which 
the contract relates; the circumstances as of the time of the contract formation; other terms of 
the same consumer contract or of another contract on which the former is dependent; and the 
manner in which the contract was drafted and communicated to the consumer by the trader 
in accordance with the transparency requirements. The Draft Proposal opts not to transpose 
Art. 4 (2) of the Directive 93/13, which prescribes that unfairness of the term may not derive 
from the deÞ nition of the main subject of the contract, nor from the equivalence of mutual 
obligations. 

The Albanian legislator has literally taken on the wording of the general clause from the 
Unfair Contract Terms Directive. According to the Albanian Law on Consumer Protection, a 
contractual term which has not been individually negotiated shall be regarded as unfair if, 
contrary to the requirement of good faith, it causes a signiÞ cant imbalance in the parties’ 
rights and obligations arising under the contract, to the detriment of the consumer. A term 
shall always be regarded as not individually negotiated where it has been drafted in advance 
and the consumer has therefore not been able to inß uence the substance of the term, particu-
larly in the context of a pre-formulated standard contract. The fact that certain aspects of a 
term, or one speciÞ c term, have been individually negotiated shall not exclude the applica-
tion of the unfair terms provisions to the rest of a contract, if an overall assessment of the con-
tract indicates that it is nevertheless a pre-formulated standard contract. Where any seller or 
supplier claims that a standard term has been individually negotiated, the burden of proof in 
this respect shall be incumbent on him. The unfairness of a contractual term shall be assessed, 
taking into account: the nature of the goods or services for which the contract was concluded; 
the time of conclusion of the contract; all the circumstances attending the conclusion of the 
contract; all the other terms of the contract or of another contract on which it is dependent. 

The Macedonian legislator also transposed the general clause from the Directive 93/13, 
word by word.

In Montenegro, a provision of the consumer contract shall be regarded as unfair if it was 
not negotiated individually and if, contrary to the principles of good faith and fair practice, it 
distorts the balance between rights and obligations of the parties to the detriment of the con-
sumer. The Montenegrin Consumer Protection Act does not rely on the idea of a signiÞ cant 
imbalance in the parties´ rights and obligations to the detriment of the consumer. Instead, the 
core notion is a distorted balance (not necessarily signiÞ cantly distorted!), between rights 
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and obligations of the parties to the detriment of the consumer. This means that the scope of 
consumer protection is somewhat widened in comparison to the Directive 93/13, as the mere 
imbalance (and not just some signiÞ cant imbalance) is enough for the term to be qualiÞ ed as 
unfair under the Montenegrin Law on Consumer Protection.

3. Transposition of the Annex in the Participating States 

a. Legal nature of the Annex 

Under Art. 3 (3) of Directive 93/13, the Annex contains an indicative and non-exhaus-
tive list of the terms which may be regarded as unfair. Such list is commonly described as a 
grey list. The terms deÞ ned in the Annex are not unfair as such (on their own). The terms list-
ed in the illustrative catalogue should not necessarily and mechanically be considered unfair. 
The competent national authority must be free to evaluate their character, i.e. their fairness, 
in light of the general criteria.159

 b. Transposition of the Annex in the Participating States

1st Table: Transposition of the Annex No 1 lit. a-q of the Unfair Contract Terms Directive 

Albania transposed the list of terms contained in the Annex I as a whole (a-q), but as a 
black list, meaning as a list of terms which are automatically unfair, i.e. unfair per se.160 If 
any of the unfair terms listed in the legal provisions is contained in any standard term con-
tract provided by any trader, it will be considered as an administrative violation and penal-
ized, despite the fact that such a term is null from the time of the conclusion of contract. 

The Consumer Protection Act of Bosnia and Herzegovina contains a black list of 22 
contractual terms which are considered unfair as such.161 It somewhat overlaps with the grey 
list of the Directive 93/13, but the phrasing is different, which brings in the need for interpre-
tation of the legislator´s intentions. Consequently, the grey list contained in the Unfair Contract 
Terms Directive is only partially transposed into the legal system of Bosnia and Herzegovina.

The situation in Montenegro is similar, as the Montenegrin legislator only partially 
transposed the list enclosed in the Annex of the Directive 93/13 (and added one contractual 
term which is not in the Annex).162 To the extent that the list is transposed, it is regarded as a 
black list, i.e. the catalogue of terms that are unfair by themselves. 

The Croatian legislator has transposed the grey list of the Directive 93/13 as a whole (a-q), 
as an indicative and non–exhaustive (grey) list of those terms which may be regarded as un-
fair. Such list is contained in Art. 97 of the Croatian Consumer Protection Act.

In Macedonia, the list contained in the Directive 93/13 is only partially transposed, and 
to the extent it is transposed, it is regarded as a black list, i.e. as a catalogue of the terms 
which are unfair per se. Also, the Macedonian legislator has added to this catalogue certain 
contractual terms that are not included in the Annex to the Directive.163

159 Cf. ECJ judgment of 7 May 2002, C-478/99, Commission of the European Communities v. 
Kingdom of Sweden [2002] ECR I-04147.

160 Cf. Art. 27 (3), Albanian Consumer Protection Act of 2008.
161 Cf. Art. 96, Consumer Protection Act of Bosnia and Herzegovina of 2006.
162 Art. 64 (1)(19), Montenegrin Law on Consumer Protection of 2007. The additional term is the 

one which excludes or restricts the right of the consumer to a pro rata decrease of the total cost of a credit 
in case of an early repayment of the credit.

163 These terms are: the right of the trader unilaterally to determine or alter the period for delivery 
of the product or the service; limitation of the right of the consumer to terminate the contract when the 
trader does not fulÞ l his obligations under guarantee; limiting the right to terminate the contract in events 
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In Serbia, the grey list contained in the Annex I to the Unfair Contract Terms Directive 
is not transposed either in the Law on Obligations or in the Consumer Protection Act of 2005. 
The Serbian Draft Proposal plans for transposition of: Annex II (Contract terms considered 
unfair in all circumstances) and Annex III (Contract terms presumed to be unfair) of the 
Commission Proposal for a Directive on consumer rights (COM (2008) 614/3).

164

Art. of Unfair Contract Terms Directive Black letter rule
Grey letter 
rule

Annex not 
transposed

ANNEX No. 1a
Death or personal injury

AL (Art. 27), MAC 
(Art. 73), MN164.

CRO (Art. 97 
1st indent) 

BA, SER

ANNEX No. 1b
Total or partial non-performance or inadequate 
performance

AL (Art. 27), MAC 
(Art. 61), MN

CRO (Art. 97 
2nd indent)

BA, SER

ANNEX No. 1c
Condition whose realization depends on the 
seller’s own will alone

AL (Art. 27), MAC 
(Art. 54),
MN

CRO (Art. 97 
3rd indent)

BA, SER

ANNEX No. 1d
Permitting the seller or supplier to retain sums 
paid by the consumer where the latter decides 
not to conclude or perform the contract, 
without providing for the consumer to receive 
compensation of an equivalent amount from 
the seller or supplier where the latter is the 
party cancelling the contract;

AL (Art. 27),
MN

CRO (Art. 97 
4th indent)

BA, SER, 
MAC

ANNEX No. 1e
Disproportionately high sum in compensation

AL (Art. 27), BA 
(Art. 96 (g)), 
MAC (Art. 72)
MN

CRO (Art. 97 
5th indent)

SER

of force majeure; exclusion of the traders’ liability for damage in cases of fault or non-performance of an 
obligation that is an essential element of the contract; exclusion of liability for legal and hidden material 
deÞ ciencies of the product; prohibiting the offsetting of the mutual obligations when conditions set by 
law are met; imposing an unreasonable period in which the consumer should notify the trader of the 
deÞ ciencies of the product; in advance Þ xing the amount the consumer should pay to the trader in case of 
non-performance of his obligation, while there is no such obligation for the trader; setting an indeÞ nite 
period for the performance of the obligation by the trader, without providing a reasonable period for the 
termination of the contract; inappropriate exclusion or limitation of the rights and duties of the consumer 
set by Law, with regards to the trader or third parties in cases of non-performance or partial performance 
by the trader; exclusion of the review of the unfairness of the contractual term.

164 The wording of the black list of the Montenegrin Law on Consumer Protection slightly deviates 
from the phrasing of the Annex to the Directive 93/11. For instance, transposition of Annex No. 1b misses 
the word inappropriately, with respect to excluding or limiting the legal rights of the consumer; and 
fails to mention an option of offsetting a debt owed to the seller or supplier against any claim which the 
consumer may have against him. Transposition of Annex No. 1c focuses on the case when provision 
of services by the seller or supplier is an optional right of the trader, instead of it being subject to a 
condition whose realization depends on his own will alone. Transposition of Annex No. 1i misses the word 
irrevocably. It also fails to qualify consumer’s opportunity to become acquainted with a contract term as 
real. Transposition of Annex No. 1l mentions high and not too high Þ nal prices. In transposition of Annex 
No. 1p, instead of saying “where this may serve to reduce the guarantees for the consumer,” the legislator 
mentions the possibility which “bring(s) the consumer to a less favourable position.” 
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ANNEX No. 1f
Right to dissolve the contract on a discretion-
ary basis and retain the sums paid for services 
not yet supplied in case of dissolving the 
contract by the seller

AL (Art. 27), MAC 
(Art. 74),
MN

CRO (Art. 
97 6th and 7th 
indents)

BA, SER

ANNEX No. 1g
Termination of a contract of indeterminate 
duration without reasonable notice

AL (Art. 27),
MN

CRO (Art. 97 
8th indent)

BA, SER, 
MAC

ANNEX No. 1h
Automatically extending a contract of Þ xed 
duration

AL (Art. 27), MAC 
(Art. 70),
MN

CRO (Art. 97 
9th indent)

BA, SER

ANNEX No. 1i
Irrevocably binding the consumer to terms 
which he had no real opportunity of becoming 
acquainted with

AL (Art. 27),
MN

CRO (Art. 97 
10th indent)

BA, SER, 
MAC

ANNEX No. 1j
Unilateral alteration of the terms of the contract

AL (Art. 27), MAC 
(Art. 62),
MN

CRO (Art. 97 
11th indent)

BA, SER

ANNEX No. 1k
Unilateral alteration of characteristics of the 
product or service to be provided

AL (Art. 27), 
BA (Art. 96 (d)),
MAC (Art. 56),
MN

CRO (Art. 97 
12th indent)

SER

ANNEX No. 1l
Determination or increase of price

AL (Art. 27),
MAC (Art. 55 (1)),
MN

CRO (Art. 97 
13th indent)

BA, SER

ANNEX No. 1m
Right to determine whether the goods or 
services supplied are in conformity with the 
contract, or right to interpret any term of the 
contract;

AL (Art. 27),
MAC (Art. 58),
MN

CRO (Art. 97 
14th and 15th 
indents)

BA, SER

ANNEX No. 1n
Limiting of commitments undertaken by 
agents

AL (Art. 27),
MAC (Art. 75),
MN

CRO (Art. 97 
16th indent)

BA, SER

ANNEX No. 1o
Obliging the consumer to fulÞ l all his obliga-
tions where the seller or supplier does not 
perform his

AL (Art. 27),
MAC (Art. 59),
MN

CRO (Art. 97 
17th indent)

BA, SER

ANNEX No. 1p
Possibility of transferring his rights and obli-
gations under the contract

AL (Art. 27), 
BA (Art. 96 (t)),
MAC (Art. 77),
MN

CRO (Art. 97 
18th indent)

SER

ANNEX No. 1q
Excluding or hindering the consumer’s right 
to take legal action; restricting the evidence 
available or imposing a burden of proof.

AL (Art. 27),
MAC (Art. 71),
MN

CRO (Art. 97 
19th indent)

BA, SER
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2nd Table: Transposition of Annex No 2 of the Unfair Contract Terms Directive

The second Annex to the Unfair Contract Terms Directive allows the states to make cer-
tain exceptions from clauses used by suppliers of Þ nancial services. If the state opts out from 
these clauses, the level of consumer protection under its national rules decreases. Conversely, 
the state provides a higher level of consumer protection by having not transposed the Annex 2.

The Law on Consumer Protections of Albania, Serbia and Croatia do not regulate ex-
ceptions prescribed in Annex 2 of the Directive 93/13. 

The legislators of Macedonia and Montenegro only partially transposed the exceptions 
prescribed in Annex 2 of the Directive 93/13.

In Bosnia and Herzegovina, the exceptions prescribed in Annex 2 of the Directive 93/13 
are not transposed. However, the contractual terms to which these exceptions should relate 
were not transposed as well (they are not copied from the grey list of the Annex 1 to the black 
list of the Law on Consumer Protection). Consequently, there is no increase of the level of 
consumer protection in Bosnia and Herzegovina, by the mere fact that the exceptions pre-
scribed in Annex 2 of the Directive 93/13 are not transposed.

Art. of Unfair Contract Terms Directive Annex transposed Annex not transposed
ANNEX No. 2a
Exception from No. 1g for suppliers of Þ nancial 
services

CRO, SER, AL, 
MAC, MN

ANNEX No. 2b sent. 1
Exception from No. 1j for suppliers of Þ nancial 
services

MAC (Art.55 (2), 
items (2) and (3))

CRO, SER, AL, MN

ANNEX No. 2b, sent. 2
Exception from No.1j where the consumer is free 
to dissolve the contract

CRO, SER, AL, 
MAC, MN

ANNEX No. 2c
Exception from No. 1g, No. 1j and No. 1l in case 
of products or services where the price is linked to 
ß uctuations in a stock exchange and in case of con-
tracts for the purchase or sale of foreign currency

CRO, SER, AL, 
MAC, MN

ANNEX No. 2d
Exception from No. 1l in case of price–indexation 
clauses

MAC (Art.55 (2), 
item (1)), MN165 CRO, SER, AL

4. Legal consequences of unfairness

a. Concept of the Unfair Contract Terms Directive

Under Art. 6 (1) of the Unfair Contract Terms Directive, the state shall lay down that un-
fair terms used in a contract concluded with a consumer by a seller or supplier shall not be 
binding for the consumer, and that the contract shall continue to bind the parties upon those 
terms if it is capable of continuing in existence without the unfair terms. The Directive allows 
for fractional ineffectuality, i.e. preserving the remainder of the contract, if it may outlive the 
non-binding clause.

165 The wording of the Montenegrin transposition is somewhat vague. While Annex No. 2d of the 
Directive refers to the lawful price-indexation clauses, provided that the method by which prices vary is 
explicitly described; Montenegrin legislator brings up the prices determined by a prescribed method, when 
such method is explicitly described.
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The ECJ held in Mostaza Claro that Art. 6 (1) is a mandatory provision. It takes into ac-
count the weaker position of one of the parties to the contract and sets as a goal an effective 
balance between the parties which re-establishes equality between them. To that end, the for-
mal balance between the rights and obligations of the parties is not enough.166

aa. Non-binding nature of unfair terms 

The way in which Art. 6 (1) of the Directive 93/13 is phrased opens up the question of 
the proper concept of nullity of an unfair term, which is required in order to correctly trans-
pose the Directive. 

It is now well-established that the concept of absolute nullity is in accordance with the 
requirements of the ECJ. The concept of relative nullity (i.e. the idea that the unfair term re-
mains valid unless annulled by the contractual party, who alone can unilaterally do so) does 
not meet the terms of Océano, CoÞ dis and Mostaza Claro.167 

The national courts must have the power to review the fairness of a clause ex ofÞ cio, on 
their own initiative. Moreover, the national court must be empowered to take evidence on its 
own initiative, based on the alleged facts. Any national provision which prohibits the nation-
al court, on expiry of a limitation period, from Þ nding that a term of the contract is unfair is 
prohibited.168

bb. Consequences for the contractual term and the contract as a whole

The remainder of the contract continues to be binding on both parties, if this is possible 
without the ineffective unfair term. This means that the nullity is fractional; if possible hav-
ing in mind the purpose and the legal nature of the contract, nullity sanctions solely the un-
fair term and not the contract as a whole.

The idea that the unfair term may be changed, i.e. that it could be upheld, but with the 
altered, acceptable content, is not brought up in the Directive. Such possibility would open 
up the question of existence and quality of the consumer’s and trader’s consent.

b. Transposition in the Participating States

aa. Absolute nullity

In accordance with the ECJ jurisprudence169 and the requirements of Art. 6 (1) of the 
Unfair Contract Terms Directive, the legislators of Bosnia, Croatia, Macedonia and Monte-
negro have prescribed absolute nullity as a civil law sanction for using an unfair term in con-
sumer contract. All of them have also laid down the rule that the contract continues to bind 
the parties if it is capable of existing without the unfair – and thus non-binding – term.

The Croatian national courts are empowered to asses the unfairness of a term on their 
own initiative, that is ex ofÞ cio. Under Art. 296, 323 and 327 of the Croatian Civil Obliga-

166 ECJ judgment of 26. October 2006, C–168/05 – Elisa María Mostaza Claro v. Centro Móvil 
Milenium SL [2006] ECR I–10421.

167 ECJ judgment of 27. June 2000, Joined Cases C–240/98 to C–244/98 – Océano Grupo Editorial 
SA v. Murciano Quintero [2000] ECR I–04941; ECJ judgment of 21. November 2002, C–473/00 – CoÞ dis 
v. Fredout, [2002] ECR I–10875; ECJ judgment of 26. October 2006, C–168/05 – Elisa María Mostaza 
Claro v. Centro Móvil Milenium SL [2006] ECR I–10421.

168 ECJ judgment of 21. November 2002, C–473/00 – CoÞ dis v. Fredout, [2002] ECR I–10875.
169 ECJ judgment of 27. June 2000, Joined Cases C–240/98 to C–244/98 – Océano Grupo Editorial 

SA v. Murciano Quintero [2000] ECR I–04941; ECJ judgment of 21. November 2002, C–473/00 – CoÞ dis 
v. Fredout, [2002] ECR I–10875; ECJ judgment of 26. October 2006, C–168/05 – Elisa María Mostaza 
Claro v. Centro Móvil Milenium SL [2006] ECR I–10421.
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tions Act, any legally interested party, the court, as well as the state attorney are entitled to in-
voke nullity of a contract or a contractual term. Provisions of the Croatian Consumer Protec-
tion Act do not allow for partial retention, i.e. preservation of the unfair clause with content 
which is still permissible. Similar provisions may be found in the laws deriving from the Yu-
goslav Law on Obligations of 1978. This holds true for the laws of obligations of Serbia, 
Bosnia, Montenegro and Macedonia.

Under Art. 102 of the Croatian Consumer Protection Act, nullity of a term does not en-
tail nullity of the contract as a whole, if the contract can subsist without the term which is null 
and void. 

A similar rule is imposed by Art. 324 (1) of the Croatian Civil Obligations Act, which 
prescribes that, if one clause of a contract is void, it shall not result in rendering the contract 
void, provided that the contract may survive without such void clause and that the clause was 
neither a condition nor a decisive motive for entering into the contract. Furthermore, under 
Art. 324 (2), where nullity is established in order to eliminate a void clause from a contract 
and to maintain the validity of the contract, the contract shall remain valid even if the void 
clause was a condition or a decisive motive for the contract. 

The same rules [as in Art. 324 (1) and (2) of the Croatian Civil Obligations Act] may be 
found in all laws of obligations deriving from the Yugoslav Law on Obligations of 1978. This 
applies for Serbia, Bosnia, Montenegro and Macedonia. This additional condition – that the 
clause was neither a condition nor a decisive motive for entering into the contract – makes it 
harder for a consumer contract to survive the fact that one of its terms is null and void. This 
boils down to the question of whether the nullity of an unfair term was established in order 
to eliminate a void clause from a contract with the idea to maintain the validity of the con-
tract; and even this may be further reduced to the issue of relationship between the national 
Consumer Protection Act and the national Law on Obligations, i.e. the problem of applicabil-
ity – instead of the problem of interpretation – of this extra requirement.

Under Art. 94 and 96 of the Consumer Protection Act of Bosnia and Herzegovina, in 
conjunction with Art. 105 (2) of the Law on Obligations, the rules of absolute nullity apply 
to unfair terms in consumer contracts. A partial retention is not provided by the Law on Con-
sumer Protection, meaning that it is not possible to preserve an unfair term with an altered 
content. The same can be said for splitting the term into a binding and non-binding parts.

The Consumer Protection Act of Bosnia and Herzegovina does not explicitly state that 
the remainder of the contract continues to be binding on both parties, if this is possible with-
out the ineffective unfair term. However, Art. 94 speaks of a null and void contractual clause, 
and not of a null and void contract. In conjunction with Art. 105 (2) of the Law on Obliga-
tions of Bosnia and Herzegovina (stating that, where nullity is established in order to elimi-
nate a void clause from a contract and to maintain the validity of the contract, the contract 
shall remain valid even if the void clause was a condition or a decisive motive for the con-
tract), this should be interpreted in a way that the contract remains binding if it can outlive 
the very clause which is null and void. Art. 105 (2) of the Law also considers the readiness of 
the trader to conclude the contract without the unfair clause as irrelevant, which is in accor-
dance with Art. 6 (1) of the Directive 93/13.

Art. 66 of the Montenegrin Law on Consumer Protection prescribes absolute nullity of 
an unfair term in consumer contracts. Nullity of a term does not render the consumer contract 
void in its entirety, if the contract is such that it can stand without the null provision. 

The Macedonian legislator introduced the rule on absolute nullity of the unfair terms in 
consumer contracts in Art. 83 of the Law on Consumer Protection. Such term is non-binding 
for the parties. Under Art. 84 of the same Act, any interested party, as well as the consumer 
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organizations, may invoke the unfairness of a contractual term before the national court, 
which shall declare it null and void ex tunc. Under Art. 82 (2), nullity of a term does not ren-
der the consumer contract void in its entirety, if the contract is such that it can stand without 
the null provision. There are no rules in the national legislation on the matters of alteration, 
amendment and adjustments of terms and contracts, and of splitting terms into a valid and 
void part.

The Serbian Law on Obligations contains the abovementioned rules on nullity and frac-
tional nullity. Namely, Art. 103 (1) of the Law contains a general rule on nullity of a contract 
which is contrary to the mandatory provisions, public policy (ordre public), or good usages 
(boni mores). Under Art. 105, nullity of a contractual provision shall not render the contract 
void in its entirety, if the contract can stand without the null provision. Where nullity is es-
tablished in order to eliminate a void clause from a contract and to maintain the validity of 
the contract, the contract shall remain valid even if the void clause was a condition or a deci-
sive motive for the contract. The court shall declare nullity of a void contract by virtue of its 
ofÞ ce (ex ofÞ cio), and every (legally) interested party may claim nullity of a void contract be-
fore the court, including the public prosecutor. The right to claim nullity of a void contract 
shall not expire (no time-limits to this right). However – and this has been stated already – 
the existing Serbian Consumer Protection Act of 2005 does not reß ect any serious effort to 
transpose the Unfair Contract Terms Directive. 

Under the Serbian Draft Proposal, unfair terms of consumer contract shall be null and void; 
and nullity of the term shall not render the contract void in its entirety, if the contract can 
stand without the null provision. It deÞ nes a contract term as any term of consumer contract, 
either individually negotiated or drafted in advance by the trader or a third party. Further-
more, it is silent on the issues of alteration, amendment and adjustments of terms and con-
tracts, and of splitting terms into a valid and void part. In the end, attention should be drawn 
to the fact that the Serbian Draft Proposal deÞ nes a contract term as any term of a consumer 
contract, either individually negotiated or drafted in advance by the trader or a third party. 

bb. Relative nullity

Legislators of the Participating States opted for the concept of absolute nullity, with the 
exception of wording of the Albanian Law on Consumer Protection, which remained rather 
vague on that matter.

cc. Unclear legal situation

Under Art. 28 of the Albanian Law on Consumer Protection, if the term is considered 
unfair, it is considered as being null from the time of contract formation. This wording is con-
sidered somewhat controversial and inconclusive on the issue of whether the Albanian legis-
lator prescribes absolute or relative nullity of the unfair terms in consumer contracts. Both 
Art. 28 of the Consumer Protection Act and Art. 111 of the Albanian Civil Law maintain that 
nullity of a term does not render the consumer contract void in its entirety, if it the contract is 
such that it can stand without the null provision. 

dd. Alteration, amendment and adjustments of terms and contracts

The consumer protection acts of the Participating States are silent on the possibility of al-
tering, amending or adjusting the unfair terms in consumer contracts. However, the laws orig-
inating from the former Yugoslav Law on Obligations contain the rules on usury contracts, un-
der which the damaged party may request his or her contractual obligation to be reduced to a 
just amount within Þ ve years from contract formation. In such case, the court shall meet this 
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request if possible, and the contract with the corresponding alteration shall be valid. Such rule 
exists in Art. 141 of Serbian LoO, Art. 135 of Montenegrin LoO and Art. 129 of Macedonian 
LoO, Art. 329 of Croatian LoO and Art. 141 of the LoO of Bosnia and Herzegovina.

ee. Splitting terms into a valid and non-valid parts

There are no special rules on this issue in the Participating States.

ff. Consequences for the contract as a whole

The laws originating from the former Yugoslav Law on Obligations contain the rules on 
so-called partial nullity, as a type of absolute nullity of a speciÞ c contractual provision. Nul-
lity of a contractual provision shall not render the contract void in its entirety, if the contract 
can stand without the null provision, and if such provision was neither a requirement nor the 
decisive motive for conclusion of the contract. Such rule exists in Art. 105 of Serbian LoO, 
Art. 103 of Montenegrin LoO and Art. 82 of Macedonian LoO, Art. 102 of Croatian LoO and 
Art. 105 of the LoO of Bosnia and Herzegovina.

c. Compensation and/or punitive damages

The legislators of all Participating States leave the matters of compensation to the gen-
eral rules of national tort law.

V.  Requirement of transparency according to Art. 5

Art. 5 of the Directive stipulates that in case of written contracts, terms offered to the 
consumer must always be drafted in plain, intelligible language. Furthermore, the same Arti-
cle sets the rule that if there is a doubt about the meaning of a term, the interpretation most 
favourable to the consumer shall prevail. 

By formulating Art. 5 in the above given manner, very important requirements of trans-
parency were set, which go along with other consumer-protecting information requirements 
prescribed by EU law.

1. Drafting of terms in plain and intelligible language 

a. Requirements of the Unfair Contract Terms Directive

Art. 5, 1st sentence of the Directive 93/13 stipulates that terms must always be drafted 
in plain, intelligible language. As observed by some authors, these criteria complement each 
other. Consequently they imply that there are no ambiguities, misunderstandings, doubts and 
that the consumer can easily understand the substance of the terms.

b. Transposition of Art. 5, sent. 1 in the Participating States

Almost all Participating States have transposed the said requirement, some of them 
faithfully word by word like Albania, while others used some variations in the wording and 
even added some new elements. The Albanian Consumer Protection Act stipulates that in 
case of contracts where all or certain terms offered to the consumer are in writing, those terms 
must always be drafted in “plain, intelligible language”170. The situation is the same in the 
Macedonian Art. 80 of the Law on Consumer Protection (“clear and intelligible”); Montene-
grin Art.65 para. 1 of the Consumer Protection Law (“clear and comprehensible”); Art. 100 
of the Croatian Consumer Protection Act (“clear and understandable”). It is important to note 

170 Art. 28 (1) of the Consumer Protection Act, OG RAl No. 61/08.
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that in case of Croatia an additional element is that written contractual terms “must be easily 
noticeable”, which demonstrates the Croatian legislator´s understanding of the requirement 
of transparency (for more details see infra). In Bosnia, “plain and intelligible language” is 
transposed with the term “understandable language”. Namely, Art. 93(2) Consumer Protec-
tion Act states that “contractual provisions should be understandable and in conjunction with 
other provisions of the same or any other contract between the same parties, taking into ac-
count the nature of products or services and any other participants in connection with the con-
clusion of the contract”. To this extent, Art. 142 (2) of the Law of Obligations only deter-
mines that “general contract conditions must be published in a usual manner”. Finally, in Ser-
bia, while Art. 44, para. 5 of the present Consumer Protection Act does not refer to the re-
quirement of “plain and intelligible” language, the Serbian Draft Proposal stipulates that con-
tract terms are to be “expressed in plain, intelligible language,” and in addition addresses the 
very important element of being “understandable to a reasonable person as educated and in-
formed as the particular consumer at the time of contract formation”. In addition, the Serbi-
an Draft Proposal requires that contract terms shall be made available to the consumer in a 
manner which gives him a real opportunity of becoming acquainted with them before enter-
ing into the contract, with due regard to the means of communication used. In relation to ad-
ditional elements not already mentioned above, both current legislative acts of Montenegro 
and Serbia require the ofÞ cial language of the respective country to be used, which for exam-
ple in case of non observance in Montenegro is sanctioned as misdemeanour offence171.

c. Interpretation of the requirement of transparency in the Participating States

While in certain countries there are no speciÞ c rules on the interpretation of the require-
ment of transparency (Albania, Macedonia), or these are straight and clear only in terms of 
the mandatory requirement of the ofÞ cial language to be used (Serbia and Montenegro), or 
the initially extensively formulated term (“understandable language”) inevitably requires 
further clariÞ cation by the national jurisprudence (Bosnia and Herzegovina), the Croatian 
legislator offers a more advanced solution. Namely, by the additional formulation that the 
contractual terms must be “easily noticeable”, the legislator has expressed his understanding 
of the requirement of transparency. From this point of view, the requirement of transparency 
should cover different trader techniques like clauses in small print etc. However, the higher 
level of protection in Art. 100 of the Croatian Consumer Protection Act also shows an under-
standing (benchmark) of the consumer which, on the other side differs from those developed 
in the ECJ’s case law. In this context it is also worth observing that the Serbian Draft Propos-
al requires that contract terms shall be made available to the consumer in a manner which 
gives him a real opportunity of becoming acquainted with them before entering into the con-
tract, with due regard to the means of communication used.

2. Consequences of lack of transparency

a. Requirements of the Unfair Contract Terms Directive

Art. 5 of the Directive 93/13 speciÞ es the legal consequences that apply only in cases 
where the transparency requirement has been breached in the individual case. In such a case 
the consequence is to be found in the interpretation rule given in Art. 5, 2nd sentence of the 
Directive. According to the wording of the recital 20 of the preamble of the Directive, which 
reß ects the general opinion of the European legislator, the interpretation rule applies only to 

171 Art. 129 para. 1 point 19 of the Law on Consumer Protection, OG RMN No. 26/07.
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clauses that have not been drafted in plain language, that is: not to unintelligible clauses. This 
further implies that for plain, but unintelligible clauses there are no legal consequences172. 
Furthermore, and what is even more important the question poses itself whether the lack of 
transparency can lead to unfairness of certain term and non binding-effect of the same. 

b. Transposition of the contra proferentem rule in the Participating State

All countries went toward the transposition of Art. 5 2nd sentence of the Directive 93/13, 
but all except Albania have allowed for possible infringement of the Directive. Namely, what 
seems problematic is that the Directive requires not only an interpretation “in favour of the 
consumer” (Bosnia and Herzegovina, Macedonia) or “to the beneÞ t of the party which did 
not draft the contract” (Serbia), or “more favourable” (Montenegro, Croatia), but very pre-
cisely the interpretation which is “most favourable” to the consumer. In this context only Al-
bania stayed faithful as the Albanian Consumer Protection Act stipulates that “where there is 
doubt about the meaning of a term, the interpretation most favourable to the consumer shall 
prevail”173. The awaited Serbian Draft Proposal also stipulates that in case of a doubt about 
the meaning of a term, the interpretation “most favourable” to the consumer shall prevail. 
The latter applies both for the standard and the individually negotiated terms. On the other 
side, in all countries that have Þ rmly formulated in their law the requirement of “plain and 
intelligible” language, the contra proferentem rule seems to apply not only to clauses that have 
not been drafted in plain language (“clear”), but to unintelligible clauses as well (“compre-
hensible/ understandable to the consumer”), which represents an advantage in contrast to the 
Directive and can be seen as mean for achieving a higher level of protection of consumers.

c. Further legal consequences according to Participating State´s law

As already noted above, the Montenegrin legislator added one more element to the re-
quired transparency which corresponds to the general language requirement stipulated by the 
Consumer Protection Law. A breach of this additional element of transparency requirement 
is sanctioned as misdemeanour offence for which a pecuniary Þ ne is prescribed to be im-
posed on a trader.

aa. Non-incorporation of terms which lack transparency

In Þ ve Participating States deriving common rules from the former SFRY Law on Obli-
gations which are now enshrined in national versions of this same law (Croatia, Bosnia and 
Herzegovina, Macedonia, Montenegro and Serbia), a general observation can be made with 
respect to articles which regulate that general contract conditions must be made public in a 
usual manner, and that the latter are binding for a contracting party if it was acquainted or 
ought to have been acquainted with them at the time the contract was formed. Common con-
clusion is that in certain cases these provisions can serve for fulÞ lment of the requirement of 
transparency (e.g. Art. 295 (4) and (5) of the Croatian Civil Obligation Act, 142 (1) and (2) 
of the Law on obligations of Bosnia and Herzegovina).

bb. Assessment of transparency within a content review

There is no equivalent regulation on this subject matter in any of the Participating States.

172 A theoretical example given in Consumer Law Compendium on page 415 is „where, due to 
legal terminology or insufÞ cient command of the language in which the terms are drafted, the clause is 
unintelligible to the consumer“.

173 Art. 28 (1) of the Consumer Protection Act, OG RAl No. 61/08.
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cc. Unclear legal situations 

The situation remains unclear about what are further sanctions if the contract terms do 
not meet the rules of transparency. In Macedonia the following observation has been put for-
ward: The general rule of the Law on Obligations states that the contract is concluded upon 
coordination of wills of the parties. The question that could rise here is if there is an adequate 
formation of the will in cases when the consumer is not certain on the meaning of the con-
tractual terms and as a result there is an error about the essential elements of the contract. In 
such instances the contract could be declared void. By Art. 55 of the Macedonian Law on Ob-
ligations, when the parties believe that there is consent while in fact there is misunderstand-
ing on the nature of the contract or on the cause or the subject of the obligation, the contract 
does not exist. 

3. Conclusions 

Further efforts should be made to provide for adequate sanctioning of the lack of trans-
parency in individual cases, where EU legislation should give more detailed guidelines on 
this matter.

VI.  Collective proceedings according to Art. 7(2)

1. Overview

Art. 7(1) of Directive 93/13 requires member states to ensure adequate and effective 
means to prevent the continued use of unfair contracts terms, leaving the choice of means to 
the member states. In this manner, Art. 7(2) of Directive 93/13 stipulates that the means re-
ferred to in Art. 7 para. 1 shall include provisions whereby “persons or organizations, having 
a legitimate interest under national law in protecting consumers, may take action according 
to the national law concerned before the courts or before competent administrative bodies for 
a decision as to whether contractual terms drawn up for general use are unfair, so that they 
can apply appropriate and effective means to prevent the continued use of such terms.”

Almost all Participating States in their respective pieces of legislation provided for col-
lective court procedures. However, in Serbia, in the absence of transposition of Art. 7 of the 
Directive in the current legislation, this is a subject of the provisions of the Serbian Draft Pro-
posal. In this manner, almost all Participating States allow injunctions against those who use 
or/and recommend unfair contract clauses.

2. Administrative control of unfair terms

a. The role of public bodies in the Participating States 

A different approach to the role of public bodies exists among the Participating States. 
Bosnia and Herzegovina and Croatia transposed Art. 7 (2) of the Directive in a manner that 
there is a wide list of public bodies (and civil organizations) entitled to initiate proceedings 
before the court. In Bosnia174 this would be: Ministry of foreign affairs and economic rela-
tions, Ombudsman for consumer protection, Council for consumer protection, Council for 
competition, the competent institutions of the entities and the District of Br ko, OfÞ ce for 
competition and consumer protection of the Federation of Bosnia and Herzegovina and the 
Republic of Srpska, Consumer associations and Institutions for inspection175; while in Croa-

174 Art. 98, in conjunction with Art. 121 of the Consumer Protection Act, OG BA No. 25/06.
175 Art. 98 in conjunction with Art. 121 of the Consumer Protection Act, OG BA No. 25/06. 
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tia176 these would be: Ministry of Economy, Labour and Entrepreneurship, Ministry of Health 
and Social Welfare, State Inspectorate, Agency for Electronic Media (in case of violation of 
Electronic Media Act), Ombudsman for Children (in case of violation of Consumer Protec-
tion Act provision on unfair business practice), „Consumer“ – Croatian Union of the Con-
sumer Protection Associations, and Union of the Consumer Protection Associations.177 This 
is how also Serbian Draft Proposal intends to entitle consumer organizations or associations 
of consumer organizations registered under the consumer protection legislation, chambers of 
commerce, professions and crafts, and the line Ministry, to take action for injunction. In Al-
bania, the responsible body for consumer protection and the consumer associations which are 
declared to be representative of the collective interests of consumers may initiate proceed-
ings not only before the court, but also before the Consumer Protection Commission. In con-
trast to that, in Montenegro and Macedonia there are no possibilities for such public bodies 
to bring an action to the court, whereas other interested persons or consumer protection orga-
nizations are entitled to do so. However, for example in Montenegro, public bodies are in po-
sition to notify the consumer about the possibilities to protect own rights in court proceedings. 
This general scheme of power of public bodies178 is more in line with the powers of the relevant 
ministries exercised through inspections (e.g. Market Inspection) to react on the complaint of 
any consumer in case of use of unfair terms by a trader. Finally, in certain areas there are ex-
plicit powers of public bodies, albeit ranging from their active role in pre-control of possible 
unfair terms179, to one of more of advisory nature180. In Macedonia, even though generally 
one can state that there is no true administrative control over the unfair contract terms, action 
can be brought before the court, not only based on consumer legislation, also in accordance 
with Art. 95 of the Law on Obligations, where the public prosecutor is entitled too.

b. Investigatory powers of public bodies 

In certain Participating States, the competence of the public bodies embraces also inves-
tigatory powers. Thus, for example, in case of Albania, the body responsible for market sur-
veillance has investigatory power, while in Montenegro the competence at issue is mirrored 

176 Art. 132 (2) Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
177 Regulation on determining of persons authorized to initiate the proceeding for the protection of 

the collective interests of consumers (OG RH No.124/09). Before the last amendments of the Consumer 
Protection Act (OG RH No.79/09) the following bodies had standing to apply for injunctions in court: 
Croatian Chamber of Economy, Croatian Insurance Bureau, Croatian Chamber of Craftsmen, Croatian 
Banking Association, Croatian Employers’ Association and Croatian Union of the Consumer Protection 
Associations. At the proposal of the minister responsible for consumer protection issues, the Government 
of the Republic of Croatia adopted a new Ordinance and designated the entities qualiÞ ed to seek injunctions 
for the protection of the collective interests of the consumers before the competent court. Until then the 
Regulation on determining the legal persons authorized to bring an action regarding prohibition of use of 
unfair contract terms in consumer contracts (OG RH No. 41/08) was applicable. 

178 Art. 124 of the Law on Consumer Protection, OG RMN No. 26/07. 
179 Law on Electronic Communications, Art. 102 para. 6 and 7 deÞ ne unfair contract terms and prior 

obligation of operator to obtain approval of standard contracts by the Council of the Agency for Electronic 
Communications.

180 In certain areas, such as banking, there is a means of monitoring which is matching the public body 
criteria. The banking Ombudsman acting as out-of-court dispute settlement body can propose settlement 
in a dispute and in addition give ofÞ cial recommendations to banks and other Þ nancial institutions how to 
improve conditions for doing business with the clients (e.g. consumers), even without initiated procedure. 
The latter, in case of Art. 92 para. 4 point 2 of the Law on Banks could also be applied to unfair contract terms. 
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through preventive measures of inspection bodies to receive and react on each complaint sub-
mitted by consumers in regard to unfair terms, and to eliminate the cause in accordance with 
the law. This includes the power to demand from the trader’s submission of the relevant doc-
uments and information. In Bosnia and Herzegovina, a special legal provision181 obliges the 

Ombudsman for consumer protection inter alia to investigate activities on the market direct-
ed towards the consumer, ex ofÞ cio or on the basis of complaints, and to recommend the use 
of certain general terms in the agreements that are used in speciÞ c business sectors.

c. Negotiation and guidelines 

In line with the powers of public bodies, one should also address the merit of negotia-
tions and guidelines. This is most visible in Bosnia and Herzegovina where, as stated above, 
the Ombudsman for consumer protection is obliged to recommend the use of certain general 
terms in the agreements that are used in speciÞ c business sectors. In addition he issues guide-
lines or recommendations on speciÞ c activities or standard conditions which apply in special 
sectors of business, or are applied by speciÞ c economic operators, and are negotiated with 
representatives of trade associations on certain models of contracts that apply to speciÞ c 
business sectors. On the other side, while in Albania the Ministry of Economy, Trade and En-
ergy has the competence to deÞ ne a code of conduct or standard contracts in cooperation with 
relevant economic operators182, in Montenegro, the ministry in charge for consumer protec-
tion under Art. 118 point 4 and 5 of the Consumer Protection Law is authorised to analyse 
and extend proposals with regard to consumer protection policy and consumer related issues, 
which could encompass unfair contract terms as well. In addition to that, in the Montenegrin 
case, when discussing negotiations, observance can be made toward out-of-court system 
which through Arbitration Board can lead to the consensual settlement of disputes between 
the trader and the consumer. In parallel, as mentioned above, in the area of Þ nancial services 
(banks, MFI`s and credit unions) under Art. 92 of the Law on Banks, the Banking Ombuds-
man acts as out-of-court dispute settlement body, and is empowered to propose a settlement 
in a dispute with clients (consumers) and is authorised to give ofÞ cial recommendations to 
the mentioned institutions on how to improve conditions when doing business with consum-
ers. In both cases, unfair contract terms can be subject to consideration of these bodies.

d. Power of public bodies to issue orders

A power of the public bodies to issue orders is explicitly provided for in some of the 
Participating States. Thus, in Albania beside the court, the Consumer Protection Commission 
as a public body has the power to issue orders.183 The Ombudsman for consumer protection 
of Bosnia and Herzegovina is according to Art. 101 Consumer Protection Act entitled to 
make decisions and take other measures in cases of consumer complaints or violations of 
good business practices. Furthermore, in accordance with Art. 103 of the same law he pos-
sesses the competence to issue instructions to stop conducting activities that are contrary to 
consumer legislation. In Serbia, while the present Code of Obligations and the Consumer 
Protection Act do not transpose Art. 7 of the Directive, the Serbian Draft Proposal regulates 
that where the line Ministry Þ nds a repeated use or recommendation of a term considered to 
be unfair, it can implement a variety of actions, among which: to order the immediate discon-

181 Art. 101 Consumer Protection Act, OG BA No. 25/06.
182 Art 49 (2, dh) Consumer Protection Act, OG RAl No. 61/08.
183 Art 55, Consumer Protection Act, OG RAl No. 61/08.
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tinuation of the practice of using, recommending or supporting the use of this unfair term; or-
der reimbursement of any advantages which result from such practice; prohibit any future 
repetition of the practice using, recommending or supporting the use or recommendation of 
this unfair term; direct this injunction to be published at the expense of the person who was 
ordered immediate discontinuation; impose a coercive penalty payment on the trader who 
does not comply with the injunction order. Apparently, in other states there are no such pro-
visions. However, it is interesting to note that in Croatia pursuant to Art. 132a of the Consumer 
Protection Act, qualiÞ ed entities before bringing an action for the protection of the consum-
ers collective interests shall give the trader prior warning that an injunction will be sought, 
unless the contested infringement is brought to an end within the period of 14 days184.

3. Judicial review of unfair terms 

a. Types of actions in the Participating States

Almost all Participating States allow injunctions against those who use or/and recom-
mend unfair contract clauses. In Serbia, in the absence of transposition of Art. 7 of the Direc-
tive in the current legislation, this can at least be encountered in the Serbian Draft Proposal, 
where at the request of any of the qualiÞ ed bodies the court can: declare null and void any 
unfair term; order the trader to immediately discontinue the practice of using such unfair 
terms in dealings with the consumers; order reimbursement of any advantages which result 
from such practice, as the case may be; prohibit any future repetition of the practice of using 
or recommending this unfair term; direct this injunction to be published at the expense of the 
person who has used or recommended this unfair term; impose a coercive penalty payment 
on the trader who does not comply with the injunction order. It is worth saying that Draft Pro-
posal also contains a rule on summary proceedings.

In Albania, the rules provided by the Civil Procedure Code apply, and consequently the 
court can order cessation or prohibition of the infringement and publication of the decision 
taken, in full or partially, in such form as deemed adequate and/or the publication of a correc-
tive statement with a view to eliminating the continuing effects of the infringement. In con-
trast to this, in Macedonia, the only type of action that could be brought is one that requires 
from the court to declare the contract term null185. 

Bosnia and Herzegovina transposed Art. 7 (2) of the Directive in Art. 120, 122 (2) and 
(4) of the Consumer Protection Act, empowering the competent court to order the termination 
of any act or practice that is contrary to the provisions of this law or other regulations and 
which harms the common interests of consumers. Pursuant to Art. 122 (2) court has the juris-
diction to order the publication of the judgment, in whole or in part in the media, or to request 
a corrective announcement by the respondent, whereas Art. 122 (4) gives qualiÞ ed bodies the 
possibility to initiate proceedings before the competent court jointly or individually against 
the traders of the same economic sector or their associations which use or recommend the 
same practice or setting of similar unfair conditions. In the same procedure, the competent in-
stitution or association has the authority to require compensation for damage caused to col-

184 Before last amendment of the CPA (OG RH 79/09) the competent inspectors of the ministries and 
of the State Inspectorate were entitled to impose a Þ ne in the amount of HRK 10000 to 100000 (cca. EUR 
1370 to 13700) on a legal person which imposes contractual terms which are unfair within the meaning of 
a Consumer Protection Act provision. The last amendment (OG RH No. 79/09) abolished this possibility.

185 Art. 83 of the Law on Consumer Protection, OG RMac No. 38/04.
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lective interests of the consumer186. Compensation for damages may also be requested under 
the general provisions of civil law due to the Law on Obligations.

The Croatian Consumer Protection Act, in Chapter II of the Part V, regulates injunctions 
for the protection of the collective interests of consumers. Pursuant to Art. 131 (1) any qual-
iÞ ed entity is entitled to initiate the proceedings for the protection of the collective interests 
of consumers against a person who acts contrary to provisions on unfair contract terms. The 
procedure can be sought against an individual trader or a group of traders from the same eco-
nomic sector who act contrary to the mentioned provisions, against traders’ chambers and in-
terest associations promoting unlawful conduct or against the drafter of a code of traders con-
duct promoting the use of unfair business practices. It is important to note that before the Þ -
nal decision the court is empowered to pass a provisional measure ordering a cessation of a 
conduct or practice contrary to the legal provisions on unfair contract terms. In accordance 
with Art. 136, in its decision the court shall: 1) determine the infringement of consumers pro-
tection regulations and precisely deÞ ne it; 2) order to a defendant to interrupt the activities 
contrary to consumer protection regulations; 3) and order to him to adopt, if possible, mea-
sures necessary for removal of detrimental consequences created due to his unlawful behav-
iour and prohibit him such or similar behaviour in the future. This decision binds the defen-
dant to refrain in the future from the same of similar illegitimate practices in respect of all 
consumers (Art. 138). The court may order the defendant to publish the whole or the part of 
the decision at his expense if the publication may contribute to alleviate or completely ex-
clude harmful consequences of the violation of consumer protection rights (Art. 136a). The 
described procedure does not prevent a person to whom the damage was caused to initiate be-
fore the competent court proceedings for compensation against the person who has caused 
damage through unlawful conduct, or to initiate proceedings before the competent court for 
the nulliÞ cation or determination of the nullity of the contract concluded under the inß uence 
of unlawful conduct, or to initiate any other proceedings before the court to realize rights 
based on provisions of Consumer Protection Act or other laws (Art. 140). Moreover, a court 
decision passed in a proceeding involving an injunction sought for the protection of the col-
lective interests of consumers shall be binding upon other courts in the proceeding which the 
consumer personally initiates in order to compensate the damage caused by the defendant’s 
conduct. Thus, it is possible to obtain damages under the rules of general civil law.

Finally, Montenegro explicitly allows injunctions against persons who use unfair claus-
es187. This is, however, not so clearly stated in relation to those parties who merely “recom-
mend” the use of unfair tem, which is in contrast to the Directive188. In this regard, the Con-
sumer Protection Law provision quoted above makes possible interim injunctions where ur-
gent action is required, and para. 2 of the Art. 114 stipulates that until the decision is made in 
the proceedings, the court may ban the use of contractual provisions for which it has been 
credibly shown that they are unfair. Finally, individual consumers, as well as consumer orga-
nizations, may submit a request for compensation of damage before a competent court, in ac-
cordance with the general rules189.

186 Art. 123 of the Consumer Protection Act, OG BA No. 25/06.
187 Art. 114 of the Law on Consumer Protection, OG RMN No. 26/07.
188 Montenegro did not transpose the case when terms are recommended, albeit it could be argued 

that this situation could be interpreted in the same manner, since “association of undertakings“, who 
usually act as proposers of such conduct, fall under the provision of the Law.

189 Art. 112 of the Law on Consumer Protection, OG RMN No. 26/07.
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b. Standing to apply for an injunction

Beside the public bodies given above, all Participating States provide for consumer or-
ganizations´ standing to apply for an injunction, whether individually as organizations (Mace-
donia, Montenegro), through their associations (Albania, Bosnia and Herzegovina, Croatia) 
or both organizations and associations (Serbia; under the Draft Proposal both “organizations 
or their associations”). The Serbian Draft Proposal plans to extend this right to trade and pro-
fessional organizations (“chambers of commerce, professions and crafts”). Finally, in Mon-
tenegro standing to apply for an injunction is given also to the individual consumer; the lat-
ter can submit a complaint with a competent court against an individual trader, two or more 
traders involved in the same economic sector, or against traders’ associations, in order to 
abate the provisions of the contract referring to unfair terms or “black listed” terms.

c. Effects of collective actions: Relativity of res judicata

In the majority of Participating States the general principle and practical implication is 
that the decision is binding only on the trader who is party to the case and has no direct effect 
on other traders who use identical terms. However, some national laws (Bosnia and Herze-
govina, Croatia, Montenegro, Macedonia, Serbian Draft Proposal), allow initiating proceed-
ings before the competent court against the “traders of the same economic sector or their as-
sociations” and thus achieving a judgment with a binding effect for more traders. In the same 
manner in those states where the national law so stipulates (Bosnia and Herzegovina and 
Croatia) an additional improvement can be achieved through publication of the judgment, in 
whole or in part in the media, or by requesting a corrective announcement by the respondent. 
It is interesting to observe also that apart from the general rule that a decision is binding on 
the party of the proceedings, the Montenegrin Consumer Protection Law introduces a novel-
ty in its Art. 114 para. 3 stipulating that “a pre-formulated provision of the consumer’s con-
tract may be disputed before the court in respect of its legal effect in the respective case as 
well as in respect of similar provisions of future contracts.” It is worth noticing that this Mon-
tenegrin provision also takes into account possible circumventions of judgements by traders 
who may use a different wording in their contract terms, in so far as the provision embraces 
“similar provisions” of future contracts as well.

4. Conclusions 

The general conclusion can be made that all Participating States to a certain extent in-
vested in transposition of the Unfair Contract Terms Directive. However, since the period of 
implementation and enforcement in practice of such national implementing provisions has 
been rather short, it may be too early yet for a deeper elaboration of the practical implica-
tions. Also, the relevant institutions although equipped with the necessary powers for protect-
ing the consumer interests are still young and also require more time for development, before 
they can be assessed. In case of Serbia, should the Draft Proposal of the Ministry of Trade 
and Services enter the parliamentary proceedings in the form in which it stands at this point 
(June 2010), it seems that the abovementioned requirements would be satisÞ ed.

VII.  Practical impact of the Unfair Contract Terms Directive

1. Impact on the level of consumer protection 

All Participating States even before transposition of the Directive had their national 
rules on unfair terms enshrined in their national civil codes or general trade laws. However, 
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it can be stated that the transposition of the Directive 93/13 raised the legislative level of con-
sumer protection. This holds true at least in theory, as there is no substantive case law that 
would lead us to a conclusion other than that the impact of consumer legislation on unfair 
terms in practice is weak.190 It might also be argued that many traders do not comply with the 
consumer legislation provision on unfair terms. For example, many credit institution and in-
surance companies use general contract terms which contain prohibited clauses. This also 
demonstrates consumers’ ignorance and a lack of pro–active enforcement.

2. Additional burdens or costs for traders

As has been stated above on the general importance, the Directive 93/13 still has to 
prove its signiÞ cance and practical implications, in terms of whether these will produce ad-
ditional burdens on traders on the cost side of their business. As the general observation is 
low pro–active enforcement from the part of consumers themselves, it seems that there are 
no grounds for identiÞ cation of additional burdens to traders. 

3. Particular difÞ culties with transposing the Unfair Contract Terms Directive 

No particular difÞ culty was observed when transposing Directive 93/13. 

190 However, in Croatia there are numerous rulings of national courts regarding the provisions of the 
Civil Obligations Act on general contract terms and conditions. 
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C.  DISTANCE SELLING DIRECTIVE (97/7)
Coordinators: Nada Dollani and Neda Zdraveva/Jadranka 

Dabovi -Anastasovska/Nenad Gavrilovi

I.   Participating States´ legislation prior to the adoption of the Distance Selling 

Directive 

Prior to the transposition of the Directive 97/7, consumer protection in the Þ eld of Dis-
tance Selling was rather insigniÞ cant. Before the adoption of the respective Þ rst acts on con-
sumer protection, none of the participating states’ legislation contained any express provision 
and nor had they any comparable protection in the Þ eld of Distance Selling, except Croatia 
that regulated distance selling by Art. 16 of the old Trade Act191 as a contract between the 
trader and the consumer, whereby one or more means of distance communication are used 
until the conclusion of contract. 

Efforts to transpose the Distance Selling Directive started when the Þ rst acts on con-
sumer protection came into force. While in Croatia and Bosnia, distance contracts were reg-
ulated in their entirety by Consumer Protection Act from 2003192 and Consumer Protection 
Act from 2002193 respectively, the Albanian Consumer Protection Act from 2003194 and the 
Macedonian Consumer Protection Law from 2000195 achieved only partial implementation 
and not all aspects of Distance Selling were covered by them. On the other hand, Serbia and 
Montenegro, despite the adoption of the Federal Law on Consumer Protection from 2002196, 
hardly made any efforts to transpose the Distance Selling Directive; and instead the general 
rules of contract law (namely, the Code of Obligations) applied to the distance sales and ser-
vices contracts. 

A much better harmonization was achieved by the new acts on consumer protection ad-
opted by Participating States. Albania has made almost a full transposition of the Distance 
Selling Directive by Consumer Protection Act of 2008197, complemented by implementation 
rules. Bosnia has regulated the Distance Contracts by Consumer Protection Act of 2006198, 
which retained many similarities to the earlier version, with minor modiÞ cations. By adop-
tion of the new Consumer Protection Act from 2007199 Croatia fully regulates this subject 
matter. Macedonia with the adoption of new Consumer Protection Law from 2004200 raised 

191 Trade Act, OG RH No. 11/96, 30/99, 75/99, 76/99, 62/01, 109/01
192 Consumer Protection Act - Chapter VII of Part II, Art. 35 – 55; OG RH No. 96/03. 
193 Consumer Protection Act, OG BA No. 17/02.
194 Consumer Protection Act, OG RAl No. 9135/03
195 Law on Consumer Protection, OG RMac No. 63/2000.
196 Federal Law on Consumer Protection, OG FRY No. 37/02. It dedicated three paragraphs to 

distance (and doorstep) selling situation – seven days to renounce the effect of undertaking, without 
costs and justiÞ cation; time limit for renunciation for goods was from the day of receiving them, and for 
services from the day of concluding the contract, and Þ nally, the consumer was obliged to pay the costs 
of returning goods. 

197 Part VI, Chapter II (Art. 36-39) of the Consumer Protection Act, OG RAl No. 61/08, and Decision 
of Council of Ministers “On Distance Contracts”, OG RAl No. 64/2009. 

198 Art. 42-51 of the Consumer Protection Act, OG BA No. 25/06.
199 Chapter VII of Part II (Art. 36 – 55 of the Consumer Protection Act, OG RH No. 79/07, 125/07, 

79/09, 89/09, 133/09 
200 Law on Consumer Protection, OG RMac No. 38/04.
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the harmonization of internal legislation with the Distance Selling Directive on a much high-
er level. The same can be said of the Montenegrin Consumer Protection Law from 2007.201 
In addition, the new Law on Internal Trade of Montenegro also contains a few provisions that 
relate to distance selling202. On the other hand, Serbia, in its Consumer Protection Act of 
2005203 provides a very basic attempt to transpose the Distance Selling Directive, which ac-
tually boils down to restating the rules of the Serbian Law of Obligations204 (LoO) relating to 
the legal consequences of lack of conformity, and asserting that these rules also apply to the 
cases of catalogue sale and trial purchase. However, the Draft of the Proposal for the new Act 
on Consumer Protection (Draft Proposal)205 intends to transpose in its Chapter III the Dis-
tance Selling Directive.

II.  Scope of application

1. Consumer

In Art. 2(2) of the Directive, a consumer is deÞ ned as a “natural person who, in contracts 
covered by this Directive, is acting for purposes which are outside his trade, business or pro-
fession”.

a. Legislative techniques

All participating states’ legislators have chosen to adopt a general deÞ nition of the con-
sumer. All of them have a separate legal act on consumer protection, and the deÞ nition of the 
consumer is provided right in the beginning of the respective acts. In all Participating States, 
the notion of consumer is provided for the purpose of the whole act. None of the states has 
transposed the deÞ nition of consumer just for the purposes of the Distance Contracts, as the 
provisions of the Distance Selling Directive are transposed within the respective Consumer 
Protection Acts under separate chapters; therefore, it was not deemed necessary to give dif-
ferent deÞ nitions of consumer relating to different Directives that are transposed by that sin-
gle act. 

New developments may be expected in a couple of countries. Namely, under the Serbi-
an Draft Proposal the notion of consumer is expanded for the purposes of the chapter dealing 
with package travel and time-sharing. And the new Draft Law of Obligation in Bosnia and 
Herzegovina provides a new deÞ nition for the notion of consumer, which is on the one hand 

201 Law on Consumer Protection, OG RMN No. 26/07, which contains a separate chapter, however, 
still with certain variations and/or extension of the scope of the Directive.

202 Law on Internal Trade (OG RMN No. 49/08) which in its Art 17 (2) regulates “trade out of 
business premises”, stipulating that distance selling can be performed either directly by the trader or via 
the persons to whom trader issues authorization for selling goods to consumers.

203 Consumer Protection Act, OG RS No. 79/05. Chapter VIII, under the heading Distance purchase, 
includes Art. 24 on catalogue sale, Art. 25 on sale by sample or model, Art. 26 on trial purchase, Art. 27 
on offer made via means of electronic communication, and Art. 28 on inertia selling. These rules may be 
rather understood as an attempt to restate the existing provisions of the LoO (for whatever reasons), than 
as an attempt to transpose the Distance Selling Directive. The fact that these Articles touch upon the issues 
usually connected to distance selling, does by no means imply that they actually transpose the Distance 
Selling Directive into Serbian law.

204 Law of Obligations, OG SFRY No. 29/78, 39/85, 45/89 and 57/89, OG FRY No. 31/93, 22/99, 
35/99, 44/99. 

205 Draft of the Proposal for the new Act on Consumer Protection (Draft Proposal), prepared by the 
Ministry of Trade and Services of Republic of Serbia.
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wider than the actual notion, but on the other hand limited in scope to the “conclusion of le-
gal acts”206.

b. Content of the deÞ nitions 

In the legal deÞ nition of the consumer de lege lata, a number of variations are notice-
able. Compared to the deÞ nition of the Directive 97/7, a broader deÞ nition is given by the Al-
banian Consumer Protection Act, which in its Art. 3 (6) provides that “Consumer is every 
person, who buys or uses goods or services for the fulÞ lment of personal needs, for purpos-
es that are not related to trade activity or exercise of profession. In the meaning of this act, al-
so not-for-proÞ t organisations are considered as consumer”207. By this, the notion of consum-
er is extended also to not-for-proÞ t organisations. In Bosnia and Herzegovina, legal persons 
are entirely excluded by Art. 1 (3) of the Consumer Protection Act, according to which a 
“consumer is any natural person who purchases, acquires or uses products or services for his 
personal needs and the needs of his household”. By limiting the scope to the acting of a con-
sumer to the purchase, acquisition or use of a service or product, and reducing it additional-
ly to the purpose of his “personal needs and the needs of his household”, as conditions which 
must be fulÞ lled cumulatively, the scope of deÞ nition is very restricted208. A deÞ nition which 
is closer to that of the Directive 97/7 is given by the Croatian Consumer Protection Act, 
which in its Art. 3 (1) 4th indent, deÞ nes the consumer as “any natural person who concludes 
the contract or acts on the market for purposes that do not fall within the sphere of his or her 
business or professional activity”. A quite narrow deÞ nition is provided by Art. 4 (1) of the 
Macedonian Law on Consumer Protection, which states that “a consumer is any natural per-
son who purchases products or uses services for direct personal consumption, for purposes 
that are not intended for carrying out trade, business activities or profession”. A to some ex-
tent wider deÞ nition is regulated in Art. 1, 8th indent of the Montenegrin Consumer Protec-
tion Law, which deÞ nes the consumer as a natural person who buys, orders, accepts, uses 
goods or services, including public services, for non-business, namely non-professional pur-
poses, or to whom the offer for a product or service is targeted. A very narrow deÞ nition as 
compared to the deÞ nition of the Directive 97/7 is given by the Serbian Consumer Protection 
Act, which in Art. 2, para. 1-2, deÞ nes the consumer “as any natural person who purchases 
products or services for their own needs or for the needs of their household”. On the one 
hand, this deÞ nition is too narrow (“purchase for the consumers’ needs or the needs of their 
households). On the other hand, it is also too broad, since the scope is extended also to a com-
pany, enterprise, other legal entity or entrepreneur, when they are purchasing products or ser-
vices for their own needs. A much better deÞ nition of the consumer, which is compatible with 
the Directive 97/7 is provided under Chapter I of the Serbian Draft Proposal, where the con-
sumer is deÞ ned as any natural person who is acting mainly for purposes which are outside 
his trade, business, craft or profession.

206 Art. 15 of the Draft Law of Obligations of Bosnia and Herzegovina from 2010 deÞ nes the consumer 
as “every subject who concludes a legal act for purposes which are outside his trade or profession”. This 
on principle wide deÞ nition (because it includes legal persons) excludes pre-contractual situations, since 
it refers only to the “conclusion of a legal act”.

207 This is a word by word translation of the author from the Albanian Consumer Protection Act. 
The ofÞ cial translation reads: “Consumer” is any natural person, who is acting for purposes not related to 
trade, business or exercise of its profession. In the meaning of this law, the not-for-proÞ table organizations 
are also considered as consumers.” See Art. 3(6) of the Consumer Protection Act, OG RAl No. 61/08

208 See supra fn. 17. 
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aa. Inclusion of certain legal persons 

As in the Directive 97/7, the Croatian, Macedonian, and Montenegrin legislation on 
Distance Selling applies only to natural persons. Also, in the Bosnian Consumer Protection 
Act, the deÞ nition of the consumer is limited to natural persons. However, with the adoption 
of the Bosnian Draft Law of Obligation 2010, the deÞ nition of consumer in the DLoO would 
include legal persons as well. In case of a collision of these two laws, according to Art. 1(2) 
of the Bosnian Consumer Protection Act, the law which provides a higher level of protection 
would apply.209 In Serbia, the deÞ nition of consumer comprises not only any natural person, 
but is extended to a company, enterprise, other legal entity or entrepreneur, when they are 
purchasing products or services for their own needs. Albania is the sole country where the 
law expressis verbis includes some (not all) legal persons. Namely, according to Art. 3 (6) 
second sentence of Albanian Consumer Protection Act, also not-for-proÞ t organisations are 
considered as consumers. 

Overview: Inclusion of legal persons

Limitation to natural persons BA, CRO, MAC, MN 
Inclusion of certain legal persons AL, SER

bb. ClariÞ cation of ‘mixed’ purpose cases

The deÞ nition of consumer in Art. 2(2) of the Directive 97/7 does not clarify expressly 
whether a person who concludes a contract intended for a ‘mixed’ purpose (e.g. a purpose 
which is in part within and in part outside his trade or profession, for example, the purchase 
of a car for both private and professional use) falls under the notion of consumer. None of the 
participating states’ legislation contains any provision on clariÞ cation of the mixed purpose 
cases. Regarding the variation in wording of deÞ nition of consumer, the following can be no-
ticed. 

In the Croatian Consumer Protection Act there is no express clariÞ cation whether a per-
son concluding a contract for a ‘mixed’ purpose is a consumer. Also, until now there is no ju-
dicial practice which could be helpful in this matter. However, in accordance with the ECJ ju-
risprudence210 the Croatian legal theory considers that the assessment of whether a party is a 
consumer or not should be given on the basis of all facts known at the time of the conclusion 
of the contract. Thus, if a natural person at the time of contract conclusion acts for purposes 
that fall within the sphere of his or her business or professional activity, this person shall not 
be considered consumer.211 

The Bosnian Consumer Protection Act, instead of deÞ ning the consumer as a natural 
person “acting” for certain purposes as in the Directive 97/7, limits itself to the purchase, ac-

209 Consequently, legal persons could gain the consumer protection provided by the Bosnian Draft 
Law of Obligation 2010. This would be contrary to the ECJ jurisprudence, for example ECJ 14 March 
1991 C-361/89 Patrice di Pinto [1991] ECR I-01189; See also Z. Meški , „Harmonizacija Evropskog 
potroša kog prava – Zelena knjiga 2007. godine i Nacrt Zajedni kog referentnog okvira“, Zbornik radova 
Pravnog fakulteta u Splitu 3/2009, p.559; N. Misita, Osnove prava zaštite potroša a Evropske zajednice, 
Pravni centar, Fond otvoreno društvo Bosne i Hercegovine, Sarajevo 1997.

210 ECJ judgment of 3. July 1997, C–269/95 – Francesco Benincasa/Dentalkit Srl [1997], ECR 
I–3767. 

211 M. Dika, Z. Pogar i  (ed.), Obveze trgovca u sustavu zaštite potroša a (Trader Obligation in the 
System of Consumer Protection), Narodne novine, Zagreb 2003.
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quisition or use of a product or service by a natural person. Even of greater importance is the 
reduction to “personal needs and the needs of his household”, which due to the conjunction 
“and” should be understood cumulatively, while the negatively worded deÞ nition in the Di-
rective includes every purpose which is not related to consumers trade, business or profes-
sion. Therefore, according to the Bosnian Consumer Protection Act, the “mixed purpose” 
cases should be rather rare so that there is still no national jurisdiction212 on this matter. 
“Mixed purpose” cases would rather be possible within the sphere of the Bosnian Draft Law 
of Obligation 2010, which deÞ nes the consumer with almost the exact wording as the Direc-
tive 97/7. Nevertheless, the Bosnian Draft Law of Obligation 2010 also does not contain any 
provision on the clariÞ cation of mixed purpose cases. 

In Macedonia and Montenegro a natural person is considered a consumer only if he or 
she has concluded the contract for a purely private purposes. The same situation exists under 
Serbian legislation. In these countries, there are no provisions on the mixed purpose cases. 

Likewise, in the Albanian Consumer Protection Act, there is no clear provision which 
can cover the mixed purpose transactions. Under Albanian law, the consumer can act for the 
fulÞ lment of personal needs, for purposes not related to trade activity or exercise of profes-
sion. Also, not-organizations are considered consumers when they act for the above men-
tioned purposes. The “fulÞ lment of personal needs” purpose and the “purpose outside the 
trade activity or exercise of profession” are divided by a comma and do not have any con-
junctive to be linked with each other. So they can be understood in the sense that either the 
one or the other purpose should be pursued when concluding a contract. This situation is not 
clariÞ ed either by the court jurisprudence or theory in this Þ eld. 

Overview: ‘mixed’ purpose transactions as consumer contract 

Purely private purpose MAC, MN 
Also ‘mixed’ purpose, preponderant purpose prevails
Also ‘mixed’ purpose – unclear whether private purpose must preponderate
No clear rule on ‘mixed’ purpose transactions discernible AL, CRO, BA, SER

cc. Extension to certain professionals 

Albanian legislation extends the deÞ nition of consumer also to not-for-proÞ t organisa-
tions in the meaning of the Consumer Protection Act, thus offering the broadest protection 
compared to the other participating states. The Bosnian Consumer Protection Act narrows the 
deÞ nition of the consumer in comparison to the Directive 97/7 and contains no extensions to 
certain professionals. In Croatia, although Art. 3 (1) 4th indent of the Consumer Protection 
Act does not protect professionals as consumers, exceptions can be found in some lex spe-

cialissima.213 In Macedonia, there are not extensions of application to certain professionals. 

212 The latest clariÞ cation regarding the consumer deÞ nition in the EU Law brings the ECJ judgment 
Gruber; ECJ judgment of 20 January 2005, C-464/01 – Johann Gruber v Bay Wa AG [2005] ECR I-
00439; See for further information Z. Meški , „Harmonizacija Evropskog potroša kog prava – Zelena 
knjiga 2007. godine i Nacrt Zajedni kog referentnog okvira“, Zbornik radova Pravnog fakulteta u Splitu 
3/2009, p.559. 

213 For instance in Art. 304 of the Croatian Credit Institutions Act before the last amendment 
published in OG RH No. 153/09. This provision deÞ ned consumer as a natural person, who is client of 
a credit institution. According to this deÞ nition a consumer was also a natural person acting within his 
commercial activity.
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In Montenegro, Art. 2 (8) of the Consumer Protection Law refers only to natural persons 
and thus does not provide protection of legal persons. This was also the approach and inten-
tion of the legislator when regulating the subject matter (however, the expression “…or to 
whom the offer for a product or service is targeted”, leaves some room for interpretation). 
Other variations of extension (e.g. legal persons, employees) have not been taken under con-
sideration. In Serbia, Art. 2, para. 1-2 of the Consumer Protection Act of 2005 deÞ nes the 
consumer as any natural person. As the function of this provision is limited only to purchas-
es for “their own needs or for the needs of their household”, the consumer can also be a com-
pany, enterprise, other legal entity or entrepreneur, when they are purchasing products or ser-
vices for their own needs. However, under Chapter I of the Serbian Draft Proposal of Con-
sumer Protection Act, the consumer is deÞ ned as any natural person who is acting mainly for 
purposes which are outside his trade, business, craft or profession, which might be interpret-
ed as extending the deÞ nition also to professionals, because it uses the word “mainly”, and 
does not state “only”. 

Overview: extension to certain professionals

Extension to certain professionals AL: not-for-proÞ t organisations. 
SER: other legal persons
MN: to whom the offer for a product or service 
is targeted. 

ClariÞ cation that employees are consumers -

dd. Examples for variations in wording 

All participation states’ legislation differs in wording while deÞ ning the consumer. The 
Croatian deÞ nition is the most closely related to the wording of the Directive 97/7, in so far 
as it comprises “any natural person who concludes the contract or acts on the market for pur-
poses that do not fall within the sphere of his or her business or professional activity”. On the 
other hand, according to Montenegrin legislation, the consumer is a natural person who buys, 
orders, accepts, uses goods or services, including public services, for non-business, namely 
non-professional purposes, or to whom the offer for a product or service is targeted. The 
Macedonian deÞ nition of consumer denominates any natural person who purchases products 
or uses services for direct personal consumption, for purposes that are not intended for car-
rying out trade, business activities or profession. The Albanian deÞ nition is broader as re-
gards the category of persons included, but not very clear on the actions and purposes, as it 
comprises every person, who buys or uses goods or services for the fulÞ lment of personal 
needs, for purposes that are not related to trade activity or exercise of profession. In the 
meaning of this act, also a not-for-proÞ t organisation is considered as consumer. Although 
different in wording, such deÞ nitions seem to transpose the Directive properly, or can be in-
terpreted in accordance with the Directive. 

Only Bosnia Herzegovina and Serbia have quite narrow deÞ nitions which are quite sim-
ilar to each other. The Bosnian legislator has narrowed the deÞ nition of consumer to any nat-
ural person who purchases, acquires or uses products or services for his personal needs and 
the needs of his household. The Serbian deÞ nition is a little broader as it includes also legal 
persons. According to Serbian legislation, consumer is any natural person who purchases 
products or services for their own needs or for the needs of their household. Consumer is al-
so a company, enterprise, other legal entity or entrepreneur, when they are purchasing prod-
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ucts or services for their own needs. However, both Bosnia and Serbia have a different word-
ing in their draft laws214. 

2. Supplier 

Under the terms of the Directive 97/7, the other party to the distance contract is called the 
supplier, who is deÞ ned as “any natural or legal person who, in contracts covered by this Di-
rective, is acting in his commercial or professional capacity”. The wording of this deÞ nition 
slightly varies from the respective deÞ nitions of the notion of trader which is used in the oth-
er consumer protection directives. The main purpose of the deÞ nition of the supplier is simply 
to clarify that the Directive is only applicable for B2C situations, but not in C2C relations. 

All participating states’ legislations have transposed the notion of trader instead of the 
supplier for the entire scope and all purposes of their consumer protections acts. The Alba-
nian Consumer Protection Act contains the broader deÞ nition which includes also the per-
sons who act in the name or on behalf of the trader. According to Art. 3 (14) of the Albanian 
Consumer Protection Act, “Trader” means any natural or legal person who is acting for pur-
poses relating to his economic activity, trade, business, craft or profession and anyone acting 
in the name or on behalf of a trader. A different deÞ nition is given by the Bosnian Consumer 
Protection Act, which in its Art. 1 (5) deÞ nes the trader as “any person who is, directly or as 
an intermediator, selling products or providing services to the consumer”. Because of the re-
striction to “selling products and providing services”, the personal Þ eld of application of this 
provision is quite narrow.215 A broader deÞ nition, close to the deÞ nition given by Albanian 
legislation, is provided by the Croatian Consumer Protection Act, which in its Art. 3 (1) 8th 
indent deÞ nes “trader” as “any natural or legal person who concludes the contract or acts on 
the market within its business or professional activity”. The latter include also legal persons 
of public law and not-for–proÞ t organizations. The Macedonian Law on Consumer Protec-
tion, in Art. 4 (1) 2nd indent, deÞ nes the trader as any legal or natural person who, in the 
course of carrying out his activity, directly satisÞ es the needs of the citizens for products and 
services. At the same time, it should be taken into consideration that the activity of trading is 
regulated by the law on Trade216. Since the deÞ nition does not include agents, the general 
rules on agency regulated in the Macedonian Law on Obligations217 are applied. Art. 2, 11th 
indent of the Montenegrin Consumer Protection Law deÞ nes the “trader” as a person who 
sells goods or provides services to consumers. With regard to the Directive´s expansion of the 
deÞ nition also to those who are acting in the name or on behalf of a trader, the Montenegrin 
Consumer Protection Law remains silent.218 Under Art. 2 (3) of the Serbian Consumer Pro-

214 See supra., under the heading “b. Content of the deÞ nitions”. 
215 Art. 14 of the Draft Law of Obligations of Bosnia and Herzegovina from 2010 refers to the 

“business person”, deÞ ning him as a “natural or a legal subject who is during the conclusion of the legal 
act acting in the performance of its trade or profession”. Being an unsuccessful formulation in Bosnian 
language as well, the expression “acting in the performance” also excludes pre-contractual situations, 
contrary to consumer protection directives. 

216 Law on Trade, OG RMac No. 16/04. 
217 Law of Obligations, OG RMac No. 18/2001.
218 Nevertheless, Art. 17 (2) of the Law on Internal Trade (OG RMN No. 49/08) which regulates 

“trade out of business premises”, stipulates that distance selling can be performed either directly by the 
trader or via the persons to whom the trader issues authorization for selling goods to consumers. Art. 17 
(3) further stipulates that sale out of business premises can be conducted by traders that are registered for 
this type of sale, and the Law obligates in addition the Montenegrin Ministry of Economy to adopt a bylaw 
on the type of goods and manner of conducting doorstep type of sale.
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tection Act, the trader is a company, enterprise, other legal entity or entrepreneur, when they 
are selling products or providing services to the consumer.219 The deÞ nition in the Draft Ser-
bian Consumer Protection Act is very similar to the Albanian deÞ nition of trader. 

3. Contracts falling within the scope of the Directive 

a. DeÞ nition of “distance contract”

According to Art. 2 (1) of the Directive, the term ‘distance contract` means any contract 
concerning goods or services, under an organised distance sales or service-provision scheme 
run by the supplier, that, for the purpose of the contract, makes exclusive use of one or more 
means of distance communication up to and including the moment at which the contract is 
concluded.

All participating states’ legislations, except Serbia, have verbatim or almost verbatim, 
transposed this deÞ nition. The Albanian Consumer Protection Act, in its Art. 36 (1) provides 
that “Distance contract means any contract concerning goods or services concluded between 
a supplier and a consumer under an organized distance sales or service-provision scheme run 
by the supplier, who, for the purpose of the contract, m akes exclusive use of one or more 
means of distance communication up to and including the moment at which the contract is 
concluded”. The Bosnian Consumer Protection Act also gives a deÞ nition of distance con-
tracts equivalent to that of the Directive, determining that: “A distance contract is any con-
tract that relates to the sale of products or services, organized by the trader through means of 
distance selling, and concluded between the trader and consumer. One or more means of dis-
tance selling is used until the Þ nal conclusion of the contract.” The Croatian Consumer Pro-
tection Act in its Art. 36 deÞ nes that distance contract means “any contract concerning goods 
or services concluded between a trader and a consumer under an organised distance sales or 
service–provision scheme run by the trader, who, for the purpose of that contract, makes ex-
clusive use of one or more means of distance communication”. Thus, the Croatian legislator 
transposed the deÞ nition from Art. 2 (1) of the Directive 97/7 almost verbatim. However, the 
part of the deÞ nition which prescribes that the contract is concluded by the use of one or 
more means of distance communication “up to and including the moment at which the con-
tract is concluded“, was not transposed. The same situation can be found under the Macedo-
nian Law on Consumer Protection, which deÞ nes in its Art. 84 that “Distance contract is a 
contract concluded between the trader and the consumer in the scope of organised sale of 
products or organised provision of services by the trader who, at the time of conclusion of the 
contract, uses exclusively one or more means of distant communication”. The Montenegrin 
Consumer Protection Law in its Art. 37 uses very similar terms which have the same mean-
ing as the deÞ nition in the Directive 97/7: “Distance contract shall mean the contract negoti-
ated and concluded through the means of distance communication within the sales network 
set up by the trader”. Differently from this, in the Serbian Consumer Protection Act of 2005 
there are no corresponding provisions. But under the Serbian Draft Proposal, distance con-

tract means any sales or service contract where the trader, for the conclusion of the contract, 
makes predominant use of one or more means of distance communication.

219 The Serbian Draft Proposal deÞ nes the trader as any natural or legal person who, in contracts 
covered by this Law, acts for purposes relating to his trade, business, craft or profession, and anyone acting 
in the name of or on behalf of a trader.



VII  EU CONSUMER CONTRACT LAW  •  495

b. DeÞ nition of “means of distance communication” 

Art. 2(4), sent. 1 of the Directive 97/7 deÞ nes “means of distance communication”, be-
ing one of the elements of the distance contract, as “any means which, without the simulta-
neous physical presence of the supplier and the consumer, may be used for the conclusion of 
a contract between those parties”. 

Art. 2(4), sent. 2 of the Directive refers to Annex I which contains a rather detailed in-
dicative list of examples of means of distance communication. Most of the participating 
states have included such a list into their Consumer Protections Act. 

Most of them have transposed this deÞ nition literally or with only some deviations in 
the wording. An example for literal transposition is the Albanian Consumer Protection Act, 
whose Art. 36 (2) reads: “Means of distance communication are all means which, without the 
simultaneous physical presence of the supplier and the consumer, may be used for the con-
clusion of a contract”. The Bosnian Consumer Protection Act in its Art. 42 (2) deÞ nes means 
of distance communication as any means that, without actual physical presence of the trader 
and the consumer, can be used to conclude a contract between those parties. The Croatian 
Consumer Protection Act in its Art. 37 (1) deÞ nes means of distance communication as any 
means which, without the simultaneous physical presence of the trader and the consumer at 
the same place, may be used for the conclusion of a contract between those parties. Macedo-
nia transposed the deÞ nition with only some variations in the wording. Art. 85 (1) of Mace-
donian Law on Consumer Protection stipulates the following: “Means of distant communica-
tion are those means that are suitable for concluding contracts between the trader and the con-
sumer without simultaneous physical presence of the trader and the consumer”. Similarly, 
Montenegro transposed deÞ nition with only some variations in the wording. Art. 2 (19) of 
Montenegrin Consumer Protection Law reads as follows: “Means of Distance Communica-
tion shall mean any means of communication that enable conclusion of contracts between the 
consumer and the trader, without their immediate physical presence”. Only in the Serbian 
legislation there are no corresponding provisions. But under the Serbian Draft Proposal, 
means of distance communication means any means which, without the simultaneous physi-
cal presence of the trader and the consumer, may be used for the conclusion of a contract be-
tween those parties.

All participating states’ legislations, except Serbia, have included a list similar to that in 
Annex I in their Consumer Protection Acts. Such lists are only indicative and not exhaustive. 
The Albanian Consumer Protection Act in Art. 36 (2) includes: “standard letter, printed ma-
terial, printed material with order form, catalogue, electronic mail, electronic trade, fax, tele-
phone and television”. Another list of means of communication is provided by bylaw220, 
which includes the remaining means of communication from Annex I and provides for an ex-
tension to internet and computer. This also remains a non exhaustive list, as it includes any 
means which might be used to conclude a distance selling contract. The indicative list of ex-
amples of means of distance communication as deÞ ned in Annex I of Directive 97/7 was tak-
en over in Art 37 (2) of the Croatian Consumer Protection Act and improved by adding “In-
ternet” to the list. Art. 85 (2) of the Macedonian Law on Consumer Protection provides that 
means of communications shall include, among others: addressed or non-addressed printed 
materials, standardised letters, printed advertisement with an order form, catalogue, tele-
phone with person or automatic machine intervention, radio, videophone, videotext, fax, 
television, e-mail. Most of the means presented in Annex I of the Directive are included in 

220 Albanian Decision of Council of Ministers No. 64 of 21.01.2009, OG RAl No. 8/09.
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the Croatian deÞ nition; for the others it could be understood that they fall into some broader 

category, or it could be understood that the list is only descriptive and non exhaustive. In 
Montenegro, although most of the means listed in Annex I of the Directive are mentioned in 
the Consumer Protection Law, not all of them are transposed ad literam. Some of them (e.g. 
telephone with human voice; telephone without human voice; videophone; videotext; un-
dressed written material; addressed written material, written forms) can be found under the 
terms of “...telephone, written materials, television....” expanded to different variations of the 
same by the add-on “ and similar means”. The Serbian Consumer Protection Act of 2005 
does not include such a list, but under the Serbian Draft Proposal are included means of dis-
tance communication such as: addressed or unaddressed printed matter, standard letter, press 
advertising with order form, catalogue, telephone, including telephone without human inter-
vention (automatic calling machine, audiotext), radio, videophone (telephone with screen), 
videotext (microcomputer and television screen) with keyboard or touch screen, electronic 
mail, facsimile machine (fax), television (teleshopping), internet.

c. DeÞ nition of “operator of a means of communication” 

Art. 2(5) of Directive 97/7 deÞ nes the ‘operator of a means of communication’ as “any 
public or private natural or legal person whose trade, business or profession involves making 
one or more means of distance communication available to suppliers”. It should be noted that 
the term ‘operator of a means of communication’ is rather self-explanatory and is used in the 
Directive only in two cases, namely in Art. 5(2) and in Art. 11(3)(b), the Þ rst being a small 
exception from a general rule, the second containing a rather general task assigned to the 
member states which can be implemented in many ways. Therefore, it is easily possible to 
transpose these two Articles of the Directive without an explicit deÞ nition of the term ‘oper-
ator of a means of communication’ or even without using it at all.

Only Croatia and Macedonia have transposed into their Consumer Protection Acts the 
deÞ nition of “operator of a means of communication”. Art. 38 (1) of Croatian Consumer Pro-
tection Act deÞ nes an operator of a means of distance communication as “any person whose 
trade, business or profession involves making one or more means of distance communication 
available to traders”. In contrast to Art. 2 (5) of Directive 97/7, this provision does not distin-
guish between natural and legal or public and private persons since the broad term ‘person’ 
encompasses all. According to Art. 86 of the Macedonian Law on Consumer Protection, op-
erator of a means of distant communication is any public or private natural or legal person 
whose job, profession and activity offers the provider the use of one or more means of distant 
communication. This deÞ nition, although not exact in wording, at least in its scope and mean-
ing provides for grounds compatible with the Directive 97/7. There is no deÞ nition of the 
term “operator of a means of communication” in the Montenegrin Consumer Protection Law. 

Nevertheless, the notion is used by this Law in same context221 as stipulated by Art. 5 (2) of 
the Directive. This does not infringe the Directive 97/7, because one single use of the notion 
does not give rise to the need of a legal deÞ nition of “operator of a means of communica-
tion”. However, separate laws which regulate different policy areas do contain pertinent def-
initions of the operators in respective Þ elds (e.g. provider of information society services222, 
operators of public electronic communication networks223). Albania has transposed this def-

221 Art. 40 paragraph 2 of the Law on Consumer Protection, OG RMN No. 26/07.
222 Law on Electronic Trade, OG RMN No. 84/04.
223 Law on Electronic Communications, OG RMN No. 50/08.
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inition by copy and paste technique, identical to the wording of the Directive 97/7, by suble-
gal act224. Bosnia and Serbia have not transposed this deÞ nition at all. 

d. Exemptions provided by Art. 3 of the Distance Selling Directive 

aa.  Contracts concluded by means of automatic vending machines or automated com-

mercial premises

Exemption (Art. 3(1) 2nd indent) Participating States
As in the Directive AL, BA
Variations CRO, MN, MAC 
Not transposed SER

The exemption concerning contracts concluded by means of automatic vending ma-
chines or automated commercial premises has been adopted by Albania225 and Bosnia226. Al-
so, the Serbian Draft Proposal has transposed this exemption as in the Directive. Croatia227, 
Macedonia228 and Montenegro229 have transposed the exemption concerning contracts con-
cluded by means of automatic vending machines, but did not implement the exemption for 
“automated commercial premises”.

bb.  Contracts concluded with telecommunications operators through the use of public 

payphones, Art. 3(1) 3rd indent

Exemption (Art. 3(1) 3rd indent) Participating States
As in the Directive AL, CRO, MAC, MN
Variations
Not transposed BA, SER

This exemption is transposed by the majority of participating states, like Albania230, 
Croatia231, Macedonia232 and Montenegro233, while Bosnia and Serbia have not done so. 
However, the Serbian Draft Proposal transposes it.

cc.  Contracts concluded for the construction and sale of immovable property, Art. 3(1) 

4th indent

Exemption (Art. 3(1) 4th indent) Participating States
As in the Directive AL, CRO, MAC
Variations BA, MN
Not transposed SER

224 Albanian Decision of Council of Ministers No. 64 of 21.01.2009, OG RAl No. 8/09.
225 Art. 36, 3 (a) of Consumer Protection Act, OG RAl No. 61/08.
226 Art. 43 of Consumer Protection Act, OG BA No. 17/02.
227 Art. 39 3rd indent of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09. 
228 Art. 87(1), 2nd indent, Law on Consumer Protection, OG RMac, No. 38/04, 77/2007 and 103/2008.
229 Art. 47 (1) (1) of Law on Consumer Protection, OG RMN No. 26/07.
230 Art. 36, 3 (b) of Consumer Protection Act, OG RAl No.61/08.
231 Art. 39, 3rd indent of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
232 Art. 87(1), 3rd indent, Law on Consumer Protection, OG RMac, No. 38/04, 77/2007 and 103/2008.
233 Art. 47 (1) (2) of Law on Consumer Protection, OG RMN No. 26/07.
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Albania234, Croatia235 and Macedonia236 have transposed this exemption as in the Directive 
97/7. Thus from the provisions on distance selling are excluded contracts concluded for the con-
struction and sale of immovable property or relating to other immovable property rights, except 
for rental. Bosnia has transposed this exemption with a variation in wording. Namely, the pro-
visions on distance selling contracts shall not apply to contracts which refer to immovables, except 
the lease contract. This provision ensures a higher level of consumer protection237. The exemption 
has been transposed also in the Montenegrin Consumer Protection Law, but without the part relat-
ing to “or other immovable property rights”238. Serbia has not transposed at all this exemption. 

dd. Contracts concluded at an auction, Art. 3(1) 5th indent

Exemption (Art. 3(1) 5th indent) Participating States
As in the Directive AL, BA
Variations CRO, MAC, MN 
Not transposed SER

Albania239 and Bosnia240 have transposed this exemption as in the Directive 97/7. In 
Croatia the provisions of the Consumer Protection Act on distance selling contracts do not 
apply to contracts concluded at a “public” auction241. In Macedonia it is unclear if the excep-
tion is implemented in the national legislation or not. The Macedonian Consumer Protection 
Law uses the term “contracts concluded via public procurements”. As the public procurement 
contracts per se, do not fall under the application of the Consumer Protection Law, it should 
be understood that this term refers to any contracts concluded by public bidding process. In 
Montenegro contracts concluded at an auction are transposed by the Consumer Protection 
Law as an exemption, but with slight variation in wording. It formally refers to “contracts 
concluded after the sale by method of public tendering”242. However, this term when used for 
the voluntary sale of certain goods, means “auction sale”, as the neighbouring Law on Inter-
nal Trade in Art. 18 regulates “public and auction type of sales”, where the latter means “sale 
by method of public tendering at speciÞ c place and in speciÞ c time”243. It is worth mention-
ing that this exemption would also cover the compulsory auction sale, which is as public ten-
dering sale of certain seized movables regulated by the Law on Execution Proceedings244.
Serbian legislation has not transposed at all such an exemption. 

234 Art. 36, 3 (c) of Consumer Protection Act OG RAl No.61/08.
235Art. 39 3rd and 4th indent of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 

89/09, 133/09. 
236 Art. 87(3), 4th indent, Law on Consumer Protection, OG RMac, No. 38/04, 77/2007 and 103/2008.
237 Art. 43 of Consumer Protection Act, OG BA No. 17/02.
238 Art. 47 (1) (3) (4) of Law on Consumer Protection, OG RMN No. 26/07.
239 Art. 36, 3 (ç) of Consumer Protection Act, OG RAl No.61/08.
240 Art. 43 of Consumer Protection Act, OG BA No. 17/02.
241 Art. 39 5th indent of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
242 Art. 47 (1) (5) of Law on Consumer Protection, OG RMN No. 26/07. 
243 The Government of Montenegro, pursuant to Art. 19 of the Law on Internal Trade is currently 

preparing a Decree which will regulate conditions for the organization of public and auction sales, the type 
of goods that can be sold in this manner, as well as the manner and proceedings of these kinds of sale.

244 The Law on Execution Proceedings, in Art. 87 regulates the sale by method of public tendering 
(public auction) in case of movable goods of higher value and when the court is expecting that they might 
be sold for a higher price than the estimated value is. 
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ee.  Partial exemption of contracts for the supply of foodstuffs etc. supplied by regular 

roundsmen, Art. 3(2) 1st indent 

Exemption (Art. 3(2) 1st indent) Participating States
As in the Directive AL, CRO, MAC
Variations MN
Not transposed BA, SER

According to Art. 3(2) 1st indent of the Directive 97/7, Articles 4 (prior information), 5 
(conÞ rmation), 6 (right of withdrawal) and 7(1) (obligation to execute the order within a 
maximum of 30 days) do not apply to contracts “for the supply of foodstuffs, beverages or 
other goods intended for everyday consumption supplied to the home of the consumer, to his 
residence or to his workplace by regular roundsmen”.

Albania245, Croatia246 and Macedonia247 have transposed this partial exemption just like 
in the Directive 97/7. This partial exemption has been transposed in Montenegrin Consumer 
Protection Law, but with no reference to the supply by “regular roundsmen”248. In relation to 
the place of supply the provision does not use exact words “home” and “residence” of the 
consumer, but states “everyday use in the household” which in practice would embrace both 
terms from the Directive 97/7. “Work place” is transposed as required. Bosnia and Serbia has 
not transposed at all this partial exemption. 

ff.  Partial exemption of contracts for the provision of accommodation, transport, cater-

ing or leisure services, Art. 3(2) 2nd indent

Exemption (Art. 3(2) 2nd indent) Participating States
As in the Directive MAC
Variations AL, CRO, MN
Not transposed BA, SER

Art. 3(2) 2nd indent provides that Articles 4, 5, 6 and 7(1) shall not apply to contracts 
for the provision of accommodation, transport, catering or leisure services, where the suppli-
er undertakes, when the contract is concluded, to provide these services on a speciÞ c date or 
within a speciÞ c period.

Exceptionally, in case of outdoor leisure events, the supplier can reserve the right not to 
apply Art. 7(2) in speciÞ c circumstances.

This Article of Directive 97/7 has been applied by the European Court of Justice on (C-
336/03 – Easycar249).The Court held that Art. 3(2) of the Directive is to be interpreted as 
meaning that ‘contracts for the provision of transport services’ includes contracts for the pro-
vision of car hire services. The reasoning offers some guidance for the future application of 
this provision. The Court stated that the exemption has the purpose of protecting the interests 
of suppliers of certain services in order that they should not suffer disproportionate conse-

245 Art. 36, 3 (d) of Consumer Protection Act, OG RAl No.61/08.
246 Art. 40 (1) 1st indent of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 

133/09.
247 Art. 100 (1), 1st indent, Law on Consumer Protection, OG RMac, No. 38/04, 77/2007 and 103/2008.
248 Art. 47 paragraph 2 point 1 of the Law on Consumer Protection, OG RMN No. 26/07.
249 ECJ judgment of 10. March 2005, C-336/03 - EasyCar (UK) Ltd v OfÞ ce of Fair Trading  [2005] 

ECR I-1947.
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quences arising from the cancellation at no expense and with no explanation of services. An 
example of this would be a booking which is made and then cancelled by the consumer at 
short notice before the date speciÞ ed for the provision of that service. In the view of the ECJ, 
car hire undertakings carry out an activity which, against such consequences, the legislature 
intended to protect by means of the exemption. The reason is that those undertakings must 
make arrangements for the performance on the date Þ xed at the time of booking of the agreed 
service and, therefore, suffer the same consequences in the event of cancellation as other un-
dertakings operating in the transport sector or in the other sectors listed in the exemption.250 

Only Macedonia251 has transposed Art. 3(2) 2nd indent of the Directive 97/7 faithfully. 
Albania252 has left out, or “forgotten” during the drafting, the second part of the sentence (ac-
cording to which exceptionally, in case of outdoor leisure events, the supplier can reserve the 
right not to apply Art. 7(2) in speciÞ c circumstances). The Croatian Consumer Protection Act 
in Art. 40 (1) 2nd indent regulates that the provisions of Art. 43 – 51 and Art. 52 (1) CPA (on 
prior information and right of rescission) shall not apply to “contracts for accommodation, 
transportation and supply of prepared food (catering), and leisure services by which the trad-
er commits himself to fulÞ l his commitment in a precisely deÞ ned period or precisely estab-
lished deadline”. Pursuant to Art. 40 (2) of the Consumer Protection Act exceptionally, in 
case of outdoor leisure events, the trader can reserve the right not to apply Art. 52 (2) CPA 
(regarding traders´ failure to perform) in speciÞ c circumstances determined by the contract. 
The core element of this partial exemption, namely the part of the provision regulating that 
the date of execution must be Þ xed at the time of the conclusion of the contract, was not ex-
plicitly transposed. The situation is similar in Montenegro. The partial exemption has been 
transposed in the Montenegrin Consumer Protection Law with only slight variations, thus al-
most full transposition of the Directive into national law is unquestionable. The variations are 
the following: a) although Directive 97/7 requires that the date of execution must be Þ xed 
“when the contract is concluded”, Montenegrin legislation left these words out, but the end 
result is the same because the wording of the paragraph suggests that that date should be “in 
the contract”; b) although Montenegro has transposed the second part of the exemption (out-
door leisure events), it does not refer to “in speciÞ c circumstances”, but instead to “cases 
speciÞ ed by the contract”.253

III.  Consumer protection instruments 

1. Information duties

a. Pre-contractual information 

Art. 4 (1) of the Directive 97/7 obliges the States to provide in their legislation obliga-
tion for the supplier to provide to the consumer, in good time prior to the conclusion of any 
distance contract, the following information:

a)  the identity of the supplier and, in case of contracts requiring payment in advance, his 
address;

250 Judgment of 10 March 2005 C-336/03 EasyCar (UK) Ltd v OfÞ ce of Fair Trading. The whole 
comment of this case is provided by Consumer Law Compendium, February 2008, p. 527.

251 Art. 100(1), 2nd indent, Law on Consumer Protection, OG RMac, No. 38/04, 77/2007 and 103/2008.
252 Art. 36, 3 (dh) of Consumer Protection Act, OG RAl No.61/08.
253 Art. 47 paragraph 2 point 2 of the Law on Consumer Protection, OG RMN No. 26/07.
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b)  the main characteristics of the goods or services;
c)  the price of the goods or services including all taxes;
d)  delivery costs, where appropriate;
e)  the arrangements for payment, delivery or performance;
f)  the existence of a right of withdrawal, except in cases referred to in Article 6 (3);
g)  the cost of using the means of distance communication, where it is calculated other 

than at the basic rate;
h)  the period for which the offer or the price remains valid;
i)  where appropriate, the minimum duration of the contract in case of contracts for the 

supply of products or services to be performed permanently or recurrently
In accordance with Art. 4(2), the information must be provided in a clear and compre-

hensible manner in any way appropriate to the means of distance communication used, 
whereas Art. 4(3) additionally clariÞ es that in case of telephone communications, the identi-
ty of the supplier and the commercial purpose of the call must be made explicitly clear at the 
beginning of any conversation with the consumer.

All of the States, except Serbia, included such obligation and created an exact or very 
similar list of information to be provided. For the purpose of this study, the following aspects 
shall be pointed out:

aa. “In good time” prior to the conclusion of the contract 

There are certain discrepancies in the transposition of this requirement. The exact word-
ing was used in Albania (Art 37 (1) Consumer Protection Act) and Croatia (Art. 43 (1) CPA). 
Variation in wording exists in Macedonia, where the legislator used the term speciÞ ed time 

prior to conclusion, without deÞ ning how it should be determined (Art. 89 (1) CPA). In Mon-
tenegro the term prior to the conclusion is used. The requirement is not transposed in the leg-
islation of Bosnia and Herzegovina and Serbia254.

bb. Additional pre-contractual information obligations

All of the states, except for Serbia, have added further information to the list. In Alba-
nia they are set by Art 37 (1) CPA. Article 44 of the CPA of Bosnia prescribes provision of 
further information on the location and contacts with the trader and the supplier in any case 
not just for “contracts requiring payment in advance”, on the identiÞ cation of the goods or 
services, information about guarantees and after sales services and the jurisdiction and the 
application of certain substantive rights in the case of a dispute. The same is set in the Art. 
43(1) of the Croatian CPA, which additionally requires the supplier/trader to provide infor-
mation concerning the right of rescission and where it may be excluded, as well. Finally, Art. 
43 (4) CPA regulates one more additional pre–contractual information which contains a 
warning “that a contract in the name and on behalf of a minor or a person deprived of legal 
capacity may be concluded only by their legal guardians, or a warning that persons with par-
tial legal capacity may conclude a contract only with the approval of their legal guardian”. 
The extensions existing in the Macedonian LCP (Art.89 (2)) relate to provision of detailed in-
formation regarding the identity of the trader/supplier in any case, identity of the product or 
service and the right of withdrawal. Extended information on the identity of the trader/sup-

254 Chapter II, Section 2 of the Draft Proposal contains two articles dealing with the trader’s general 
pre-contractual duty to inform, listing the information trader is obliged to provide to consumer prior to the 
conclusion of any sales or service contract, including special information duties of intermediaries. 
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plier and the right of withdrawal is to be provided by the Montenegrin legislation as well. In 
addition the Law on Electronic Trade sets sector speciÞ c information duties255.

In Serbia, currently there are no corresponding provisions in the LoO or the CPA of 
2005256.

b. Written ConÞ rmation, Art. 5 

Art. 5(1), sent. 1 of the Directive obliges the supplier to provide, in good time during the 
performance of the contract, written conÞ rmation (or conÞ rmation in another durable medi-
um) of some of the information to be given prior to the contract, unless the information has 
already been given to the consumer in such form.

In the Albanian legislation the requirement is transposed verbatim (Art. 37 (2 a,b,c, ç) 
CPA). The Consumer Protection Acts of Bosnia and Herzegovina ( Art. 45(1))257 and Croatia 
( Art. 44(1,2)), Macedonia ( Art. 91) and Montenegro ( Art. 40(1)) require written conÞ rma-
tion to be provided at latest upon delivery of the good/service. The written conÞ rmation 
should contain all of the information the trader/supplier is required to provide, whereas the 
Directive requires only some of them to be provided. 

aa. Formal requirements 

Art. 5(1) of the Directive regulates that the consumer has to receive written conÞ rma-
tion, or conÞ rmation in another durable medium available and accessible to him, of some of 
the information laid down in Art.4 of the Directive.

Formal requirements Participating States
As in the Directive AL, BA, CRO, MAC, 
Not transposed SER
Variations MN

The requirement regarding the medium for provision of the conÞ rmation (in writing or 
other durable, available and accessible medium) has been transposed literary in Albania (Art. 
37 (2 a,b,c, ç) CPA), Bosnia and Herzegovina ( Art. 45(1) CPA), Croatia ( Art. 44(1) CPA) 
and Macedonia (Art. 91 CPA). The Montenegrin law provided only for the option of written 
conÞ rmation (Art. 40(1) of CPA). The provision has not been transposed in Serbia. 

bb. Time of the conÞ rmation

In accordance with Art. 5(1) of the Directive, the consumer must receive written conÞ r-
mation or conÞ rmation in another durable medium available and accessible to him of the in-
formation referred to in Art. 4 (1) (a) to (f), in good time during the performance of the con-

255 Art. 14 of the Law on Electronic Trade, OG RMN No. 84/04.
256 The Draft Proposal speciÞ es the information to be provided and the manner in which they are to 

be provided.
257 According to Art. 146 (3) of the BDLO 2010 the consumer has to receive full information about 

his right of withdrawal in a durable medium. This information needs to contain the name and the address 
of the recipient of the withdrawal, as well as the start of the withdrawal period. Art. 146 (4) BDLO further 
provides, that if the consumer contract is not notarised the information about the right of withdrawal needs 
to be specially signed or contain a qualiÞ ed electronic signature. If the contract has to be concluded in 
written form, the consumer has to receive the original or the copy of contract’s certiÞ cate or the written 
offer of the consumer to conclude the contract.
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tract, and at the latest at the time of delivery (not applicable when the goods are for delivery 
to third parties).

There are variations in the transposition of this requirement. In Albania it has been 
transposed to the letter. In Bosnia there are variations as Art. 45 (1) CPA that regulates this is-
sue does not include the term ‘in good time’. By Art. 44 (1) of the Croatian CPA the conÞ r-
mation of prior information must be given „as soon as possible, and at the latest at the time 
of product delivery i.e. at the latest on the day when the service provision begins”. The Mace-
donian CPA (Art.91, para.1, second part of sentence) deÞ nes that the conÞ rmation should be 
provided in a timely manner in the course of performance of the contract, and at the latest at 
the moment of delivery of the product or the day of provision of the services, and does not 
distinguish between delivery of the products to the consumer for her/his own use or for a 
third party. Art. 39 of the Montenegrin CPA omits the reference “to goods not for delivery to 
third parties” and “at the latest at the time of delivery”. The requirement is not transposed in 
the Serbian Law. 

Time of the conÞ rmation Participating States
As in the Directive AL
Not transposed SER
Variations BA,CRO, MAC, MN

cc. Information to be provided in any event, Art. 5(1), sent. 2

The supplier, according to Art. 5(1), sent. 2 of the Directive, must provide certain infor-
mation in any event, namely:

•  written information on the conditions and procedures for exercising the right of with-
drawal;

•  the geographical address of the place of business of the supplier to which the consum-
er may address any complaints; 

•  information on after-sales services and guarantees which exist; and 
•  the conclusion for cancelling the contract, where it is of unspeciÞ ed duration or a du-

ration exceeding one year. 
The requirement has been transposed to the letter in Albania. In Bosnia this is consid-

ered as prior information (Art.44 CPA) which must to be conÞ rmed prior to the conclusion 
of the contract. The same is the case with the legislation in Croatia (Art. 43 (1) and Art. 44 
(2) CPA), Macedonia (Art. 90 CPA) and Montenegro (Art. 39(1) points 6, 7, 8 and 9 and Art. 
40(1) CPA). The requirement is not transposed in the Serbian legislation. 

dd.  Exception from Art. 5(1) for services performed through the use of a means of dis-

tance communication

Art. 5(2) of Directive 97/7 allows for the exemption that the supplier does not have to 
provide conÞ rmation for services which are performed through the use of a means of dis-
tance communication, where they are supplied on only one occasion and are invoiced by the 
operator of the means of distance communication. Nevertheless, the consumer must in all 
cases be able to obtain the geographical address of the place of business of the supplier to 
which he may address any complaints.

Corresponding provisions exist in the legislation in Albania, Croatia, Macedonia and 
Montenegro. Serbia and Bosnia and Herzegovina did not transpose this exception into their 
national legislation. 
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c. Sanctions for breach of information duties

Most of the provisions of the Directive on sanctions for any breach of information du-
ties are rather general and thereby leave great discretion to the national legislators. The fol-
lowing types of sanctions can be observed:

• Prolongation of withdrawal period along Art. 6(1);
• Injunctions;
• Right of competitors to claim for damages;
• Fines under criminal or administrative law;
• Other private law consequences.
All of the countries, except for Serbia258, provide for some form of sanction for breach 

of the information duties. 

aa. Prolongation of withdrawal period along Art. 6(1)

Prolongation of withdrawal period Participating States
As in the Directive AL, CRO, MAC, MN 
Variations BA
Not transposed SER

The sanctions for the prolongation of the withdrawal period along Art. 6(1) have been 
implemented as in the Directive in the national legislation of Albania259. In Bosnia and Herze-
govina this rule has been transposed (Art. 47(4 and 5) CPA); however, the period to have the 
contract reclined by the consumer is extended to 15 days. It is to be noted that contrary to the 
ECJ judgment Heininger260, in Bosnia and Herzegovina the withdrawal period may start even 
before the information notice has been given to the consumer. It expires within three months 
from the receipt of the goods by the consumer, or conclusion of the contract in case of the pro-
vision of services, and therefore follows the critics of the Heininger judgment, that the with-
drawal period may not be postponed forever because of the lack of information notice.261

The Croatian legislator transposed Art. 6(1) of the Directive 97/7 literally in Art. 46 ( 1-
4) CPA, so as the Macedonian (Art. 93 CPA) and the Montenegrin legislation (Art. 41 (2) 
CPA). As stated above, the Serbian legislation currently does not prescribe this sanction. 

bb. Injunctions 

Compliance with information obligations can be enforced by injunction proceedings ac-
cording to Art 55 of Consumer Protection Law of Albania, Articles 120-124 CPA of Bosnia 
and Herzegovina, Art.131 et seq. of CPA of Croatia and Art.103 of the CPA of Macedonia. In 

258 The Draft Proposal includes sanctions for belated information on the right of withdrawal (Chapter 
III of the Draft Proposal) as well as the effect of inducing the consumer to enter into contract failing to 
comply with the information requirements (Chapter II, Section 2 of Draft Proposal). By the Draft Proposal 
the burden of proof concerning the fulÞ lment of the information duties rests with the trader. It is also 
expected that the draft proposal will include a chapter on administrative penalties. 

259 Point 11 and 12 of Decision of Council of Ministers No. 64 of 21.01.2009 No. 08/09.
260 ECJ judgment of 13 December 2001, C-481/99 - Georg Heininger and Helga Heininger v. 

Bayerische Hypound Vereinsbank AG [2001] ECR I-09945.
261 See Z. Meški , Europäisches Verbraucherrecht – Gemeinschaftsrechtliche Vorgaben und europäische 

Perspektiven, Band 18 der Schriftenreihe des Ludwig Boltzmann Institutes für Europarecht, Wien 2008, 
p. 84; it is to be noted that it is expected this problem to be resolved with the adoption of the BDLO 2010, 
given that the withdrawal period of 15 days, according to Art. 146 (3) BDLO, starts when the information 
about the right of withdrawal is provided to the consumer. 
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Montenegro this is partially transposed by the Consumer Protection Law262. There has not 
been transposition of this possibility in the Serbian legislation. 

cc. Right of competitors to claim for damages 

The legal provision existing in some of the EU countries, by which the competitors may 
also claim for damages against suppliers who breach information obligations and thereby 
achieve an unlawful advantage over the law-abiding market participants, is not provided in 
the national legislation of the studied states. 

dd. Fines under criminal or administrative law 

Most of the EU member states have stated administrative sanctions, by which suppliers who 
fail to provide the information are guilty of an offence and can be sanctioned with a Þ ne.

The same exist in the studied SEE countries except in Serbia. Namely, Art 57 (2,a) of 
the Albanian CPA prescribes Þ nes of up to 70.000 leke (cca. 520 EUR). In Bosnia and Her-
zegovina the Þ nes vary between 2.500 EUR to 8.000 EUR depending on the breach (Art. 126 
CPA). In Croatia, in accordance with Art.145 ( 1) indent 23rd and 24th, trader who fails to 
provide information will be sanctioned with a Þ ne in the amount of HRK 15000 to 100000 
(cca. EUR 1370 to 13700), while according to Art.145 (3) to a natural person for the same in-
fringements a Þ ne in the amount of HRK 5000 to 15000 (cca. EUR 685 to 13700) shall be 
imposed. By Art.136 (1) line 30 of the CPA of Macedonia the breach of the traders´ duty for 
provision of written conÞ rmation may result with a Þ ne in amount from 3500 to 5000 EURs. 
In Montenegro, misdemeanour sanctions by prescribing pecuniary Þ ne are to be imposed on 
a trader for offence realized through breach of duties corresponding to prior information, 
written conÞ rmation of information and restrictions on the use of certain means of distance 
communication (Art. 129(1) items 13, 14 and 15 CPA), as well as a separate Þ ne on the re-
sponsible person if the trader is a legal entity (Art. 129(2) CPA). 

ee. Other private law consequences 

By application of the rules of the civil law, in particular contract law, other private law 
consequences, in all of the studied countries include claim of damages in case of rescission 
of the contract. 

2. Right of withdrawal 

a. Exceptions to the right of withdrawal 

aa.  Exception to the right of withdrawal if performance of services has begun before the 
end of the seven working days period (Art. 6(3) 1st indent)

Most states have transposed the exception to the right of withdrawal if performance of 
services has begun before the end of the seven working days period, as stated in Art. 6(3) 1st 
indent of Directive 97/7, except for Serbia263.

262 Nevertheless, in case of distance sale the scope of application of instruments prescribed by the 
“Penalty provisions” Chapter is more than efÞ cient and provides adequate protection of consumer interest. 
Namely, it is not necessary that some act of the trader harms the collective interests of consumers, but 
it is enough that there has been a mere breach of duties with respect to the prior information, written 
conÞ rmation of information or restrictions on the use of certain means of distance communication (Art. 
129 para 1 items 13, 14, 15 and para 2 CPA). 

263 Under the Draft Proposal for new Consumer protection Act in Serbia, in respect of distance contracts, 
the right of withdrawal shall not apply as regards the following (unless the parties to the contract agree 
otherwise): (1) services where performance has begun, with the consumer’s prior express consent, before the 
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In Albania, the Law provides for 14 calendar days for beginning of the performance. 
Art. 6(3) 1st indent of the Directive 97/7 is literally transposed in Art. 48 (1a) of the CPA of 
Bosnia and Herzegovina, but it is to be noted that the aforementioned Article contains a lin-
guistic mistake stating that “the consumer cannot give up the right of rescinding the con-
tract”, which can only be interpreted as a mistake in translation. Croatia transposed the ex-
ception by prescribing in Art. 49, 1st indent of CPA that unless otherwise agreed between the 
parties, the consumer shall not have the right to rescind the contract in respect of contracts for 
the provision of services if performance has begun with the consumer’s agreement, before 
the end of the period within which the consumer had the right to rescind the contract. The 
similar wording is used in the Macedonian legislation (Art. 96, 1st indent CPA) and in Mon-
tenegro (Art. 42(1) point 1 CPA). Such wording to a certain extend varies from the wording 
of the Directive, as by omitting the words “before the end of the seven working days period” 
the national provision seems to go beyond the Directive and expands this period further, es-
pecially in cases when the conÞ rmation of information is not provided at all. It has to be re-
peated that this shall be applicable, only if the consumer gave explicit consent the provision 
of services to begin before the end of the period within which the consumer had the right to 
rescind the contract. 

Exemption (Art. 6(3) 1st indent) Participating States
As in the Directive BA, 
Not transposed SER 
Variations AL, CRO, MAC, MN

bb.  Exception to the right of withdrawal in the case of goods or services, the price of 

which is dependent on ß uctuations in the Þ nancial market (Art. 6(3) 2nd indent)

The exception has been ad verbatim transposed in the legislation of Bosnia and Herze-
govina (Article 48 (1c) CPA), in Croatia (Art. 49 2nd indent CPA), Macedonia (Art. 96, 2nd 
indent CPA) and Montenegro (Art. 42 paragraph 1 point 2 CPA).

Exemption (Art. 6(3) 2nd indent) Participating States
As in the Directive BA, CRO, MAC, MN 
Not transposed AL, SER,
Variations 

cc.  Exception to the right of withdrawal in the case of goods made to the consumer’s 

speciÞ cations etc. (Art. 6(3) 3rd indent) 

The exception has been implemented in the national legislation of Bosnia and Herze-
govina (Art. 48(1) line d) and e CPA), Croatia (Art. 49 3rd indent, CPA), Macedonia (Art. 96, 
3rd indent CPA) and in Montenegro (Art. 42(1) point 3 CPA) where it should be understood 
that the omitting of the words “or expires rapidly” should not be considered as an impedi-
ment for proper implementation of the said exception264.

end of the withdrawal period; (2) the supply of goods or services for which the price is dependent on ß uctuations 
in the Þ nancial market which cannot be controlled by the trader; (3) the supply of sealed audio or video 
recordings or computer software which were unsealed by the consumer; (4) gaming and lottery services.

264 Art. 42 para. 1 point 3 of the CPA.
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Exemption (Art. 6(3) 3rd indent) Participating States
As in the Directive BA, CRO, MAC, MN 
Not transposed AL, SER
Variations 

dd.  Exception to the right of withdrawal with respect to audio or video recordings, or 

computer software (Art. 6(3) 4th indent) 

In accordance with Art. 48 (1d) CPA of Bosnia and Herzegovina, unless otherwise 
agreed between the parties, the consumer will not have the right to rescind the contract in re-
spect of contracts for the sale of audio or video recordings or computer software which were 
used by the consumer. Accordingly, the term “which were unsealed by the consumer” was re-
placed with the term “which were used by the consumer”. Similarly, in Art. 49 4th indent of 
the CPA of Croatia, the same exception is provided, while the term used is “which were un-
packed by the consumer”. By Art. 96 4th indent of the Macedonian CPA, the consumer will 
not have the right to rescind the contract in respect of contracts for the sale of audio or video 
recordings or computer software which were unpacked (opened) by the consumer. Literary 
transposition was provided in Art. 42 (1) point 4 of the CPA of Montenegro. Albania and Ser-
bia did not transpose this exception. 

Exemption (Art. 6(3) 4th indent) Participating States
As in the Directive MN 
Not transposed AL, SER
Variations CRO, BA, MAC 

ee.  Exception to the right of withdrawal with respect to newspapers, periodicals and 

magazines (Art. 6(3) 5th indent) 

The provision of Art.6 (3) 5th indent of the Directive is transposed, to the word, in the 
legislation of Bosnia and Herzegovina (Article 48(1g) CPA), Croatia (Art. 49 5th indent 
CPA), Macedonia (Art. 96 5th indent CPA), and Montenegro ( Art. 42 para. 1 point 5 CPA). 
In Albania and Serbia it is not transposed, 

Exemption (Art. 6(3) 5th indent) Participating States
As in the Directive BA, CRO, MAC, MN
Not transposed AL, SER
Variations 

ff.  Exception to the right of withdrawal with respect to gaming and lottery services (Art. 

6(3) 6th indent)

Exemption (Art. 6(3) 6th indent) Participating States
As in the Directive
Not transposed AL, MAC, SER
Variations BA, CRO, MN

The exception provided in Article 6(3) 6th indent (exclusion of the contracts related to 
for gaming and lottery services) has been transposed in Bosnia and Herzegovina, Croatia and 
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Montenegro with minor variations. Namely, Art. 48 (1b) of the CPA of Bosnia and Herzegov-
ina uses the broad term ‘service games of chance’. In Art. 49 6th indent CPA of Croatia the 
term „games of chance“ is used, as in Art. 42(1) point 6 of the CPA of Montenegro, where it 
should be noted that this wording is in compliance with the national legislation265 

b. Formal requirements for the exercise of the right of withdrawal

The Directive does not contain an explicit provision allowing the member states to reg-
ulate formal requirements for the exercise of the withdrawal right by the consumer. But as 
Art. 5(1) 1st indent of the Directive provides that the consumer is informed about “the con-
ditions and procedures for exercising the right of withdrawal”, it is generally assumed that 
the member states are free to regulate formal requirements.

The Albanian legislation does not foresee any formal procedure for the exercise of the 
right of withdrawal. In Bosnia and Herzegovina, by Art. 47(6) CPA the consumer is required 
to provide the notiÞ cation on the withdrawal in written form, however, no explanation on the 
reasons is needed266. The procedure for the termination of the contract in Croatia is set by Art. 
47 CPA, according to which the consumer should dispatch a written notice of rescission to 
the trader. The contract is rescinded at the moment when the trader receives the notice of re-
scission (Art. 47 (2) CPA), provided that the written notice of rescission has been dispatched 
within the time–limits referred (Art. 47 (3) CPA). The similar rule exist in Macedonia (Art.94 
CPA) and Montenegro (Art. 43(1, 2) CPA). The question is not regulated in Serbia. 

c. Withdrawal period

aa. Length of period 

The Directive provides a period of seven working days. The participating states that reg-
ulate the issue (that is: all of them except Serbia267) have different rules in regard to the length 
of the period that abide to the minimum provided by the Directive. 

The Albanian Law provides for a period of 14 calendar days (Art 37 (3) CPA), Art. 
47(1) CPA of Bosnia and Herzegovina prescribes that the consumer has the right, without 

265 See the Montenegrin Law on Games of Chance, OG RMN No. 52/04 and OG MN No. 13/07.
266 Pursuant to Art. 146 (1) BDLO 2010 the withdrawal does not need to contain any explanation, 

but it has to be given in a durable medium or a document. The return of the goods has the same effect as 
the withdrawal.

267 There are no corresponding provisions of LoO and CPA of 2005.Under Draft Proposal: With 
regard to distance and off-premises contracts, the consumer shall have a period of 14 days to withdraw 
from a distance or off-premises contract, without giving any reason. The exercise of his right to withdraw 
from the contract shall fully release the consumer from any obligation arising from the contract he had 
withdrawn from. The sole charge that may be made to the consumer on the basis of his exercise of the 
right of withdrawal may be the direct cost of returning the goods. Under Draft Proposal for new Consumer 
Protection Law of Serbia the withdrawal period of 14 days shall start at the beginning of the Þ rst hour 
of the Þ rst day and shall end with the expiry of the last hour of the last day of the period. The statement 
of withdrawal shall be considered prompt if it is dispatched within the stated period. The dispatch of the 
received goods back to the trader within the period, in which the consumer has the right of withdrawal, 
shall be considered as a statement of withdrawal. It shall be deemed that the consumer executed his right 
of withdrawal at the moment the statement of withdrawal was dispatched to the trader.

In case of a distance contract for the sale of goods, the withdrawal period shall begin from the day 
on which the consumer or a third party other than the carrier and indicated by the consumer acquires 
the material possession of each of the goods ordered. In case of a distance contract for the provision of 
services, the withdrawal period shall begin from the day of the conclusion of the contract.
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costs and or any explanation, to cancel the contract of distance selling within 15 days268. The 
seven working days period is adopted in Croatia (Art. 45 (1) CPA) and Montenegro (Art. 41 
(1) CPA). In Macedonia the period is set to eight working days (Art. 92(1) CPA). 

bb. Start of period

(1) Start of period in case of delivery of goods 

Begin in case of delivery of goods (Art. 6(1), sent. 3, 1st indent) Participating States
As in the Directive BA, CRO, MAC, MN
Not transposed AL, SER
Variations 

Art. 6(1), sent. 3, 1st indent of Directive 97/7 stipulates the start of the withdrawal peri-
od in case of delivery of goods as the day of receipt of goods by the consumer.

It has been transposed, as provided in the national legislation of Bosnia and Herzegov-
ina (Art. 47(1, 2, 4 and 5) of CPA), Croatia (Art. 45 (2) CPA), Macedonia (Art.92 (2) CPA) 
and Montenegro (Art. 41(1) CPA).

The issue is not regulated in Albania and Serbia. 

(2) Start of period in case of provision of services 

Begin in case of delivery of goods (Art. 6(1), sent. 3, 2nd indent) Participating States
As in the Directive BA, CRO, MAC, MN
Not transposed AL, SER
Variations 

Art. 6(1), sent. 3, 2nd indent of Directive 97/7 stipulates the start of the withdrawal pe-
riod in case of services as “from the day of conclusion of the contract or from the day on 
which the obligations laid down in Article 5 were fulÞ lled if they are fulÞ lled after conclu-
sion of the contract”.

This provision has been transposed in the legislation of Bosnia and Herzegovina (Art. 
47(3, 4, 5) CPA269), Croatia (Art. 45 (3) CPA), Macedonia (Art.92 (3) CPA) and in Montene-
gro ( Art. 41(1) CPA). 

The issue is not regulated in the legislation of Albania and Serbia. 

cc. Postal rule / dispatching rule 

Directive 97/7 does not contain any provision specifying how the consumer can exer-
cise the right of withdrawal on time; however, it contains rule on how the notice should be 
delivered to the trader.

In Albania, Bosnia and Herzegovina, Croatia, Macedonia and Serbia270 there is no reg-
ulation on this subject matter. Montenegro regulated this in a manner that the consumer can 

268 The same period is provided by Art. 146 (3) BDLO 2010.
269 Art. 146 BDLO 2010 does not differentiate between the delivery of goods and provision of 

services. The withdrawal period of 15 days starts with the expression of will to withdraw or the return of 
the goods, but not before the consumer has received full information about his right of withdrawal.

270 The consumer shall inform the trader of his decision to withdraw on a durable medium, either in a 
statement addressed to the trader drafted in his own words, or using the model withdrawal. For distance 
contracts concluded on the Internet, the trader may additionally give the option to the consumer to electronically 
Þ ll in and submit the standard withdrawal form on the trader’s website. In that case, the trader shall communicate 
to the consumer an acknowledgement of receipt of such a withdrawal by email without delay.
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terminate the distance contract by forwarding a written notiÞ cation to the trader (Art. 43(1) 
CPA), whereby the contract shall be terminated at the time when the trader receives the noti-
Þ cation about termination.

In a possible case that notiÞ cation is not received by the trader the general rule of Art. 5 
para. 3 CPA should apply which further strengthens the position of the consumer as it pro-
vides that “in case of any disputes about the consumer’s eligibility to exercise the rights set 
out in this Law pertaining to meeting of a deadline to exercise the right, it shall be deemed 
that the consumer is eligible in this respect.“

d. Effects of withdrawal

With regard to the effects of withdrawal, the Directive provides at least some basic prin-
ciples in Art. 6(1) and (2):

• The consumer must be able to withdraw without any penalty.
•  The supplier shall be obliged to reimburse the sums paid by the consumer free of 

charge; reimbursement must be carried out as soon as possible and in any case within 
30 days.

•  The only charge that may be made to the consumer because of the exercise of his right 
of withdrawal is the direct cost of returning the goods.

Under the Albanian legislation, the withdrawal has effect that contract is not anymore in 
force between the parties. In Bosnia and Herzegovina, pursuant to Art. 47 (1) CPA the con-
sumer has the right, without costs or any explanation, to cancel the contract of distance sell-
ing. In this case, the trader is obliged to return the paid amount of money without delay, not 
later than 15 days from the day of receiving the consumer’s written notiÞ cation (Art. 47 (6) 
CPA), and to pay, in addition to the legal interest on arrears, an additional 10% of the total 
value for every 30 days of delay with reimbursement (Art. 47 (7 CPA)271. Under the Croatian 
legislation (Art. 48 CPA), the consumer shall return the product to the trader at his or her own 
expense (Art. 48 (1) CPA) and shall not be liable for damage sustained by the trader as a re-
sult of the rescission of the contract (Art. 48 (2) CPA). Furthermore, the trader is obliged as 
soon as possible and at the latest within 30 days of receiving a written notiÞ cation of rescis-
sion to reimburse all the sums received from the consumer up to that moment on the basis of 
the contract, increased by interest on arrears at the rate of the trader’s bank for 3–month time 
deposits for the whole period from the receipt of the written notiÞ cation of rescission to the 
date of payment (Art. 48 (3) CPA). By Art.95 of the CPA of Macedonia, in case of cancella-
tion of the contract, the consumer is obliged to return the product to the trader at his own ex-
pense and is not liable for the damage suffered by the trader as a result of cancellation of the 
contract. The trader is obliged, within 30 days from the day of receiving the written notice of 
cancellation, to return to the consumer the total amount paid by the consumer, on the basis of 
the contract, until the moment of cancellation of the contract, except for the direct expenses 
for return of the products. The general obligation for payment of interest remains, as arising 
from the Law on Obligations. The Consumer Protection Law of Montenegro (Art. 44(4)) pro-
vides that the consumer in case of withdrawal shall bear the costs of returning the goods, 
however he shall not be liable to compensate the trader for the damage (costs, interest, pen-

271 Pursuant to Art. 147 BDLO 2010, the withdrawal has the same effects as the cancellation of the 
contract, determined by the generally applicable rules of the BDLO. The business person is in default, if 
he does not return the paid amount of money within 30 days from the expression of the will to withdraw 
or the return of the goods by the consumer. The consumer returns the goods at the expense and the risk of 
the business person. 
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alty, and a like) in case of cancellation of the contract. The trader is obliged to reimburse, free 
of charge, the sums already paid by the consumer; however, the provision omitted the words 
“as soon as possible” and sets a time limit of 30 days that runs from the day of receiving writ-
ten notiÞ cation about contract termination. Under the general contract rules a party which 
pays back money shall be obliged to pay interest on arrears from the day of receiving the pay-
ment272. Finally, with regard to the obligation of the consumer to return the goods received, 
Montenegro has speciÞ ed a time limit of 30 days from the day of dispatching the notice.

In Serbia there are no corresponding provisions of LoO and CPA of 2005273.

e. Cancellation of credit agreement 

Under Art. 6(4) of the Directive the cancellation of the consumer contract shall entail 
cancelation of any credit agreements granted for the purpose of the speciÞ c purchase, with-
out any penalty, charges or interests against the consumer. Equivalent provisions exist in the 
legislation of Albania (Art 37 (4) CPA), Bosnia and Herzegovina (Art. 48 (2) CPA), Croatia 
(Art. 50 and 51 CPA), Macedonia (Art. 97 and 98 CPA) and Montenegro (Art. 45 CPA) who 
all replace the term “without any penalty“ by a clariÞ cation that trader shall not be entitled to 
any “cost compensation, interest or penalties”. There are no corresponding provisions of LoO 
and CPA of 2005 of Serbia274.

3. Performance

a. Obligation to execute the order within a maximum of 30 days (Art. 7 (1)) 

The trader must execute the order for delivery of product or service received from the 
consumer within a maximum of 30 days from the day following that on which the consumer 
forwarded his order to the supplier, unless otherwise agreed by the parties, under the Alba-
nian (Art 37 (5) CPA), Croatian (art. 52 (1) CPA), Macedonian (Art.99 (1) CPA) and Monte-
negrin law (Article 46 (1) CPA). In Bosnia and Herzegovina the legislator has adopted strict-
er rules than those provided by Article 7 (1) of the Directive deciding to shorten the maxi-
mum period to 15 days (Art. 49(1) CPA). There are no corresponding provisions of LoO and 
CPA of 2005 of Serbia275.

272 Art. 127 para. 5 of the Law on Obligations.
273 Under Draft Proposal: The exercise of the right of withdrawal shall terminate the obligations of the 

parties to perform under the distance or off-premises contract. The trader shall reimburse any payment received 
from the consumer within 30 days from the day on which he receives the communication of withdrawal. 
Should the trader fall behind in reimbursing the sum paid by the consumer, he shall, on top of the interest 
on arrears, pay the additional 10 percents of the sum paid by the consumer for each 30 days of delay.

274 Under Draft Proposal: If the consumer exercises his right of withdrawal from a distance or an 
off-premises contract, any ancillary contracts shall be automatically terminated, without any costs for 
the consumer. The same applies to the credit agreements linked to the consumer contracts, regardless of 
whether the credit was granted by the trader or by a third party. In case the credit is granted by a third party, 
the trader is obliged to inform the creditor that the consumer has withdrawn from the distance contract. 
The creditor shall reimburse to the consumer the sum of money, together with interest, that has been paid 
for the goods or services up to the moment of withdrawal, without delay and not later than 30 days from 
the day he was informed about the withdrawal.

275 Under Draft Proposal: With respect to off-premises and distance contracts, the trader is obliged 
to execute the order of the consumer within a maximum of thirty days from the day of the conclusion of 
the contract, unless the parties have agreed otherwise. The trader may not ask for any advance payment 
from the consumer on the basis of off-premises and distance contracts. If the ordered goods or services 
cannot be delivered because they are not available, the trader is obliged to promptly inform the consumer 
on their unavailability.
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b.  Obligation of supplier to inform and refund in case of unavailability of the goods or 

services ordered (Art. 7 (2)) 

According to Art.7(2) of Directive 97/7, in case that the ordered goods or services can-
not be delivered because they are not available, the supplier is obliged to inform the consum-
er and must refund any sums already paid by the consumer as soon as possible, and in any 
case within 30 days.

Article 7(2) has been transposed as stated in the Directive in Albania (Point 20 of the 
Decision of the Council of Ministers No. 64 of 21.01.2009). In Bosnia and Herzegovina there 
are stringent provision related to the duration of the period in which the refund should be 
done, namely the stated period is 15 days ( Article 49 (2) CPA). The laws of Croatia, Mace-
donia and Montenegro have expended the options for the consumers in case when the trader 
does not have the ordered goods available and so informs the consumer. Namely, the con-
sumer is given an option to decide if he should keep the contract valid, or withdraw from it. 
If the consumer decides to cancel the contract, the trader is obliged to make the refund as 
soon as possible and not later than 30 days. In Macedonia this is regulated by Art. 99 (2 and 
3) CPA. The laws of Croatia (Art.52 (2 and 3) CPA) and Montenegro (Art.46(2) CPA) expend 
even further explicitly stating that the trader will be liable for payment of interest. There are 
no corresponding provisions of LoO and CPA of 2005 of Serbia. 

c. Use of option granted in Art. 7(3) of the Distance Selling Directive

The granted option is used in the consumer protection legislation only in Albania (Point 
21 of the Decision of the Council of Ministers No. 64 of 21.01.2009). In Bosnia and Herze-
govina, Croatia, Macedonia, Montenegro and Serbia, although not provided in the consumer 
protection legislation per se, the option can be exercised in practice by application of the gen-
eral contract law principles on facultative obligations and impossibility for performance. 

4. Payment by card

By Art.8 of the Directive, Member States should ensure that appropriate measures exist 
to allow a consumer:

•  to request cancellation of a payment where fraudulent use has been made of his pay-
ment card in connection with distance contracts covered by this Directive,

•  in the event of fraudulent use, to be recredited with the sums paid or have them returned.

Payment per Card Participating States

As in the Directive AL

Not transposed MN, Ser 

Variations BA, CRO

Transposition not entirely clear

This requirement has been transposed as in the Directive in the Albanian law (Art 37 (6) 
CPA). There are variations in the transposition in Bosnia and Herzegovina where pursuant to 
Art. 48 (3) the consumer has the right of return of overall funding in cash or payment card, 
while the right to request cancellation of a payment where fraudulent use has been made of 
his payment card in connection with distance contracts is omitted. In Croatia, by Art.53 CPA 
the injured consumer is entitled to request payment cancellation to be recredited, but in addi-
tion the sum is increased by interest on arrears at the rate of the trader’s bank for three months 
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time deposits for the whole period beginning with the date of payment. The same rule (can-
cellation and recredit with interest due) exist in Macedonia (Art. 101 CPA), where the paid 
amount is increased with the default interest rate. 

This provision of the Directive is not transposed in the legislation in Montenegro and 
Serbia276. 

5. Inertia selling 

Article 9 of Directive 97/7, as amended by Directive 2005/29, obliges the member states 
to “take the measures necessary to exempt the consumer from the provision of any consider-
ation in cases of unsolicited supply, the absence of a response not constituting consent, giv-
en the prohibition of inertia selling laid down in Directive 2005/29”. The inertia selling pro-
hibition exists in all countries, except in Serbia, with the difference that it is treated either un-
der the distance selling contracts (Albania, Bosnia and Herzegovina, Croatia and Macedonia) 
or as unfair commercial practice (Montenegro) or out of business premises sales (Serbia)277. 

a.  Prohibition of the supply of goods or services to a consumer without their being ordered

Inertia Selling (Art. 9, 1st indent) Participating States

As in the Directive AL, BA, CRO, MAC, MN 

Not transposed

Variations SER 

The prohibition of the supply of goods or services to a consumer without their being or-
dered by the consumer beforehand, where such supply involves a demand for payment is 
transposed as in Art. 9, 1st indent of the Directive in the legislation of Albania (Art. Art 38 (1) 
CPA), Bosnia and Herzegovina (Art. 50 (1) CPA)278, Macedonia (Art.102, para.1 CPA), and 
Montenegro (Art. 67(3) point 5 CPA) where there is slight variation of the wording used but 
the meaning of the Directive is maintained. Croatia (Art. 54 (1) CPA) also follows the Direc-
tive but goes even one step further as Art. 54 (2) provides that such products will be consid-

276 Under Chapter II, Section 4 of Draft Proposal which deals with the payment modalities, if payment 
is made by the consumer or in the name or on behalf of the consumer through the bank or the post, it shall 
be deemed effected on the date on which the bank or the post accepted the proper payment order.

277 The rule on inertia selling contained in the Draft proposal prohibits to supply goods or services 
to the consumer without their being ordered by the consumer beforehand, where such supply involves a 
demand for payment. The absence of a response from the consumer following such an unsolicited supply 
shall not constitute consent. No claims against the consumer may be grounded on a delivery of unsolicited 
goods and services. The consumer is entitled to consider the supply of unsolicited goods and services 
an unconditional promotional gift. If the unsolicited goods reach the consumer by mistake, and if the 
consumer knew about the mistake or could have known about it had he observed the relevant standard of 
care, then the consumer must notify the trader of the mistake within the reasonable time, or ship the goods 
back at the expense of the trader. The performance is not to be qualiÞ ed as unsolicited if, instead of the 
performance which was ordered by the consumer, the trader offers the performance that is equivalent in 
quality and price, and if it is drawn to the consumer’s attention that he is not obliged to accept it and that 
he does not have to pay for sending the good back to the trader.

278 Art. 28 (1) BDLO 2010 additionally provides that no obligation may arise from the supply of 
goods or services to a consumer without being ordered. The supplier may only request the return of goods 
(Art. 28 (2)). The consumer can return the goods by himself or notify the business person to pick up the 
goods at his own expense within reasonable time.
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ered gifts. In Serbia, by Art.28, CPA of 2005 it is provided that (1) offering products or ser-
vices to a consumer outside business premises of the supplier (using catalogue, sample or 
model presentation, displaying the product in order to impart information about its character-
istics) as well as (2) placing an offer at the address of the consumer (by electronic means or 
in other ways), shall be permitted only if the consumer gave his consent beforehand – that is 
if the consumer gave the go-ahead for the offer to be placed.

b.  Exemption of the consumer from the provision of any consideration in cases of unso-
licited supply; absence of a response shall not constitute consent 

The consumer shall not be required to any consideration about the product received via 
unsolicited supply and an absence of his response shall not constitute consent, as required in 
Art. 9, 2nd indent of the Directive, by the legislation of Albania (Art 38 (2) CPA) and Bosnia 
and Herzegovina (Art. 50 (2) CPA that even authorizes the consumer to keep and maintain in 
his/her possession the unsolicited product or service). The laws of Macedonia and Croatia 
maintain the aim of the Directive; however the manner of regulation varies insofar as they 
stipulate that a provision in a trader’s general terms of contract or in his offer sent without a 
previous order placed by the consumer, according to which the absence of a reply would con-
stitute consent, shall be null and void (Art. 54 (3) CPA of Croatia and Art.102 (2) CPA of 
Macedonia). Montenegro did not transpose the said provision per se; however, the effects of 
the provision of the Directive could be observed by the general rules of the contract law (Law 
on Obligations, Art. 37 (1, 2)). 

6. Restrictions on the use of certain means of distance communication 

Art. 10 of Directive 97/7 states that the use of automatic calling machines and fax ma-
chines requires prior consent from the consumer. All member states have transposed this pro-
vision. In Albania (Art.39 CPA) prior consent from the consumer is needed for the supplier 
to use telephone, fax and electronic mail. Similarly, in Bosnia and Herzegovina (Art. 51 
CPA), without the prior consent of the consumer, the trader may not use individual means of 
distance communication (telephone, fax machines, e-mail etc.). In Croatia there is a variation 
increasing the level of protection, by regulating the manner of the use of the means. Namely, 
according to Art.42 (1) CPA “the use of automated calling systems without human interven-
tion (automatic calling machines), electronic mail and fax machines for the conclusion of 
contracts shall require the consumer’s prior consent”. The use of other means of distance 
communication with the purpose of concluding a contract may only be allowed if the con-
sumer does not explicitly object (Art. 42 (2) CPA). The use of the means of distance commu-
nication in the mentioned situations shall not be charged to the consumer (Art. 42 (3) CPA). 
Art. 10 of the Directive has been fully transposed in the Macedonian Law on Consumer Pro-
tection (Art. 89) and the Montenegrin Consumer Protection law (Article 38 (1, 2)). In Serbia 
there are no rules for this matter279.

279 Under the Draft Proposal, the use of telephone marketing, automated calling systems without 
human intervention (automatic calling machines), facsimile machines (fax) or electronic mail for the 
purposes of direct marketing is allowed solely in respect of the consumer who has given his prior consent. 
Other means of distance communication that allow individual communications may be used only if there is 
no clear objection from the consumer. If the consumer explicitly agrees to the use of telephone marketing, 
automated calling systems without human intervention (automatic calling machines), facsimile machines 
(fax), or his electronic contact details for electronic mail, he shall be informed on the commercial nature of 
the communication in clear and unambiguous manner, as soon as the communication commences.
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IV.  Use of options provided in the Directive 

1.  Option of member states to allow the supplier to provide the consumer with 

goods or services of equivalent quality and price

Article 7(3) of Directive 97/7 contains an option for the member states to stipulate that 
the supplier can provide the consumer with goods of equivalent quality and price, if this pos-
sibility was provided before the conclusion of the contract, or in the contract.

Option transposed AL

Option not transposed

No express transposition, but general contract law with similar effect BA, CRO, MAC, MN, SER

Only for goods, not for services

Information must be given in writing

Possibility must be provided prior to the conclusion of the contract

In Albania, this option exists under Point 21 of the Decision of the Council of Ministers 
No. 64 of 21.01.2009. In Bosnia and Herzegovina, there is no corresponding provision to this 
option in the CPA, but only in the general contract law provisions of the BLO. In Croatia, ref-
erence to this option could be found in Art. 52 CPA which deals with the timely performance 
of the contract, where under para. 2 the possibility is given to the consumer to choose wheth-
er he or she will rescind the contract or give the trader a “reasonable additional period of time 
for compliance with the contract”. The right of replacement is regulated in Croatian general 
contract law, i.e. in the Civil Obligations Act. The issue is regulated in the same manner in 
Macedonia (the possibility for extension of the time of performance exists in Art. 99(2) CPA; 
other issues covered by general contract law) and in Montenegro (the possibility for exten-
sion of the time of performance exists in Art. 46(2) CPA; other issues covered by general con-
tract law). In Serbia in general the issues of the modiÞ cation of the performance are regulat-
ed by the Law of Obligations280. 

2. Option of member states to place burden of proof on the supplier

Art. 11(3)(a) of the Directive enables the member states to stipulate that the burden of 
proof concerning the existence of prior information, written conÞ rmation, compliance with 
time-limits or consumer consent can be placed on the supplier. 

Use of Option Participating States

Yes AL, CRO, MAC, MN ( partly) 

No BA, SER

In Albania this is provided by Point 23 of the Decision of the Council of Ministers No. 
64 of 21.01.2009, in Croatia it is stipulated in Art. 55 CPA and in Macedonia by Art.105 CPA. 
The option is partially transposed in Montenegro and it is done only concerning the existence 

280 Under the Draft Proposal, the performance is not to be qualiÞ ed as unsolicited if, instead of the 
performance which was ordered by the consumer, the trader offers the performance that is equivalent in 
quality and price, and if it is drawn to the consumer’s attention that he is not obliged to accept it nor does 
he have to pay for its sending back to the trader.
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of compliance with time-limits, as by Art. Article 5(3) CPA in case of any disputes about the 
consumer’s eligibility to exercise the rights pertaining to meeting of a deadline to exercise 
the right, it shall be deemed that the consumer is eligible in this respect. The option does not 
exist under the laws of Bosnia and Herzegovina281 and Serbia282 

3.  Option of member states to provide for voluntary supervision by self-regulatory 

bodies 

Art. 11(4) of Directive 97/7 grants the member states the option to provide for voluntary 
supervision by self-regulatory bodies.

Use of Option Participating States
Yes CRO, MAC
No AL, BA, MN, SER

Such option is provided only in Croatia and Macedonia. The Croatian Art. 141 CPA is 
wider than the Directive as it prescribes not only the possibility of a voluntary control of the 
traders’ conduct by certain independent organisations, but also gives certain bodies and or-
ganisations the possibility to initiative proceedings before these independent organizations 
against those members of such organisations who act contrary to provisions on consumer 
protection. In Macedonia this option is not explicitly transposed. However, by Art.103 CPA, 
any person having justiÞ ed interest may request from the court to order to a particular trader 
or operator of the means of distant communication to terminate the business practice which 
is contrary to the provisions laid down for distance contracts. By this, the self-regulatory bod-
ies are entitled for such actions. 

4.  Option of member states to ban the marketing of certain goods or services, 

particularly medicinal products, within their territory by means of distance 

contracts

Art. 14, sent. 2 of Directive 97/7 provides the option to ban the marketing of certain 
goods or services, particularly medicinal products, within their territory by means of distance 
contracts.

Use of Option Participating States
Yes CRO, MAC, 
No AL, BA, SER
Transposition not entirely clear MN

This option is provided and extended under the consumer protection legislation of Cro-
atia and Macedonia. Art. 41 of the CPA of Croatia regulates the prohibition of conclusion of 

281 According to Art. 146 (5) BDLO the burden of proof regarding the start of the withdrawal period 
is on the business person.

282 The rule applicable at the moment is contrary to the requirement of the Directive. Namely, there 
is a general procedural rule that a party claiming to have a right, or that the conditions for execution of a 
certain tight are fulÞ lled, has to prove her claims (Art. 223 (2) Civil Procedure Act of 2004). However, 
under Chapter II, Section 2 of Draft Proposal dealing with the general information duties of the trader, the 
burden of proof concerning the fulÞ lment of the information duties rests with the trader.
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contracts through distance communication means in respect of the sale of drugs, medicine 
and veterinary–medicine products, explosives, tobacco products, weapons and other prod-
ucts, the distance selling prohibition of which is regulated by special regulations. By Art.88 
CPA, it is not allowed to conclude contracts on the sale of medicines, medical and veterinary 
products, and explosives using the means of distant communication283. 

In Montenegro there is no option to market medicinal products by distance contracts as 
the Law on Medicines284 stipulates that retail sales of medicines is only performed in a phar-
macies.

283 It should be noted that in Macedonia the trade of medicinal and veterinary products as well as 
explosives is regulated by separate laws.

284 Art. 69 para. 1 of the Law on Medicines (OG RMN No. 80/04 and 18/08).
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D.  CONSUMER SALES DIRECTIVE (99/44)
Coordinator(s): Zlatan Meški  and Neda Zdraveva/Jadranka 

Dabovi -Anastasovska/Nenad Gavrilovi

I.  Member state legislation prior to the adoption of the Consumer Sales Directive

Prior to transposition of the Directive 99/44 the national laws of the participating states 
contained provisions within their Law of Obligations/Civil Code which regulate the sale of 
goods, applicable to all types of contracts and not speciÞ cally related to consumer contracts. 
All of the participating states at least partly transposed the provisions of the Directive 99/44 
in their consumer protection regulations, while only some of them additionally or mainly 
transposed the Directive in their generally applicable Law of Obligations (Macedonia, Croa-
tia and Montenegro). 

In the successor states of former Yugoslavia a common Law of Obligations285 was val-
id and contained elaborate rules on seller’s liability for conformity of the goods with the sales 

contract (Arts. 478-500 LoO), on conformity of the provided services with the services con-

tract (Arts. 614-621 LoO), and on commercial guarantees of seller and producer for the prop-

er functioning of technical goods (Arts. 501-507 LoO). This Law has been replaced by new 

Acts in Croatia286, Montenegro287 and Macedonia288.

In Albania the valid Civil Code of 1994 contains generally applicable rules on sale of 

goods289, while the Consumer Protection Act of 2003290 was the Þ rst Act in Albania to deter-

mine certain aspects of consumer sales; the latter was replaced by the new Consumers Pro-

tection Act291 in 2008. A similar development happened in Bosnia and Herzegovina, which 

by enacting the Consumer Protection Act in 2002292 got its Þ rst consumer speciÞ c provisions 

within chapter II on the “Sale of products and provision of services”, which were replaced by 

the new Consumer Protection Act of 2006293, chapter III of which contains slightly 

changed provisions under the same title. The Serbian Consumer Protection Act of 2005294 

contains certain provisions that seem relevant for this set of issues. Still, provisions of the 

Serbian Consumer Protection Act may be better understood as an attempt to restate the exist-

285 Yugoslav Law of Obligations, OG SRFY No. 29/78, 39/85, 46/85, 45/89, 57/89; Civil Obligation 
Act, OG RH No. 53/91, 73/91, 111/93, 3/94, 107/95, 7/96, 91/96, 112/99, 88/01; OG FRY No. 31/93, 
31/93, 22/99, 23/99, 35/99, 44/99. Since the split of Yugoslavia this Act by virtue of succession remained 
applicable in two slightly different versions of each entity of Bosnia and Herzegovina, namely the Law of 
Obligations of the Republic of Srpska (OG of the Republic of Srpska, No. 17/93, 57/98, 39/03, 74/04) and 
the Law of Obligations of the Federation of Bosnia and Herzegovina (OG of the Republic of Bosnia and 
Herzegovina, No. 2/92, 13/93, 13/94 and OG of the Federation of Bosnia and Herzegovina, No. 29/03). 
Since provisions relevant for this analysis do not differ, in order to ensure more clarity this text will only 
refer to “Bosnia-Herzegovina’s Law of Obligations”.

286 Civil Obligation Act, OG RH No. 35/05, 41/08.
287 Law on Obligations, OG RMN No. 47/08.
288 Law on Obligations, OG RMac No. 18/2001.
289 Civil Code, OG RAl No. 11/94.
290 Consumer Protection Act, OG RAl No. 84/03.
291 Part VI, Chapter I (Art. 34-35) of the Consumer Protection Act, OG RAl No. 61/08.
292 Consumer Protection Act, OG BA No. 17/02. 
293 Consumer Protection Act, OG BA No. 25/06.
294 Consumer Protection Act, OG RS No. 79/05.



VII  EU CONSUMER CONTRACT LAW  •  519

ing provisions of the Law of Obligations, than as an attempt to transpose the Consumer Sales 

Directive.

Croatia, Montenegro and Macedonia transposed the Directive 99/44 by amending their 

Law of Obligations as well as introducing consumer speciÞ c provisions on sale of goods in-

to their Consumer Protection Act. Transposition of the Directive 99/44 into the new Croatian 

Civil Obligation Act from 2005295 was also used to widen the application of some of its rules 

to all onerous contracts (Art. 400 et seq. COA)296 However, as a central act for consumer pro-

tection the Croatian Consumer Protection Act297 contains Art. 5 on trader’s obligations on 

fulÞ lment of consumer contracts. Para. (1) of this provision prescribes that the trader shall 

fulÞ l a consumer contract in accordance with the provisions of the Consumer Protection Act 

and the Civil Obligations Act. Furthermore, in accordance with para. (2), in case of material 

defects of the product relations between consumers and traders shall be regulated by the rel-

evant provisions of the Civil Obligation Act. 

In Montenegro, apart from the already described Yugoslav law of Obligations, special 

rules existed within the Federal Yugoslav Law on Trade298 and afterwards within the Federal 

Yugoslav Law on Consumer Protection299. Finally, Directive 99/44 has been transposed in 

the Montenegrin Law on Consumer Protection of 2007300 and the new Montenegrin Law on 

Obligations of 2008, which are now being applied in parallel. The Macedonian Law on Con-

sumer Protection of 2000301 only contained rules on liability for deÞ cient products. These 

rules were replaced in 2004302 by the valid Macedonian Law on Consumer Protection which 

transposed provisions set by the Directive on protection of consumers in cases of non-con-

formity of the products with their speciÞ cation as well as by the Law of Obligations of 2001, 

which was last amended in 2008.

II.  Scope of application

1. General scope

Provisions of the Acts on Obligations/Civil Code of the participating states, including 

those relating to the liability for conformity to the contract, apply to B2B, B2C and P2P trans-

actions. Furthermore, they contain separate provisions on the supplier’s liability for confor-

mity of the rendered services to the services contract. 

Transposition of the Directive 99/44 in the Croatian Civil Obligations Act also resulted 

in the creation of some separate rules which are only applicable to consumer transactions. 

The consumer protection regulations of the participating states apply only to B2C transac-

tions. Attention must be called to the fact that in accordance with the Serbian Consumer Pro-

tection Act the notion of consumer is expanded to include legal persons acting outside their 

295 Civil Obligations Act, OG RH No. 35/05.
296 S. Petri , “Odgovornost za materijalne nedostatke stvari prema novom Zakonu o obveznim 

odnosima” (Liability for Material Defects According to the new Law on Obligations), Zbornik Pravnog 
fakulteta Sveu ilišta u Rijeci, Vol. 27, 1/2006, 87– 128.

297 Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
298 Federal Law on Trade, OG FRY No. 46/90, 32/93, 50/93, 41/94, 29/96.
299 Federal Law on Consumer Protection, OG FRY No. 37/02.
300 Law on Consumer Protection, OG RMN, No. 26/07.
301 Law on Consumer Protection, OG RMac No. 63/00.
302 Law on Consumer Protection, OG RMac No. 38/04.
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trade, business, craft or profession. However, the Serbian legislator is currently preparing the 

Draft of the Proposal for the new act on consumer protection (Draft Proposal),303 which is in-

tended to apply to B2C transactions and to cover traders’ liability for both conformity of the 

goods to the sales contract, and conformity of the services to the services contract.

2. DeÞ nition of ‘consumer’ 

The participating states, except for Serbia, limit the notion of consumer to “natural per-

sons”. Under Art. 2 (1) of the Serbian Consumer Protection Act of 2005, consumer is any nat-

ural person who purchases products or services for their own needs or for the needs of their 

household. Due to para. (2), consumer is also a company, enterprise, other legal entity or en-

trepreneur, when they are purchasing products or services for their own needs. This means 

that the notion of consumer under the Serbian Consumer Protection Act of 2005 is unaccept-

ably broad, as it includes legal persons acting outside their trade, business, craft or profes-

sion. Under Chapter I of the Serbian Draft Proposal, the consumer is deÞ ned as any natural 

person who is acting mainly for purposes which are outside his trade, business, craft or pro-

fession. Art. 1 (3) of the Bosnian Consumer Protection Act contains the same deÞ nition as the 

Art. 2 (1) of the Serbian Consumer Protection Act, but requires the criteria of consumer’s 

“personal needs and the needs of his household”. This deÞ nition is very restricted in compar-

ison to the deÞ nition of consumer in the Directive 99/44. Instead of the “acting for purposes 

which are not related to his trade, business or profession”, which is used in the deÞ nition of 

consumer in the Directive, the Bosnian Consumer Protection Act limits the acting of a con-

sumer to the purchase, acquisition or use of a service or product, and reduces it additionally 

to the purpose of his “personal needs and the needs of his household”, which due to the con-

junction “and” should be understood cumulatively.304 

In Albania consumer is any natural person, who is acting for purposes not related to 

trade, business or exercise of his profession. In the meaning of this law, the non-proÞ t orga-

nizations are also considered as consumers.305 The Macedonian law on Consumer Protection 

deÞ nes the consumer as “any natural person who purchases products or uses services for di-

rect personal consumption, for purposes that are not intended for carrying out his trades, 

business or profession”.306 Although different in wording, the deÞ nition covers all aspects of 

the deÞ nition provided in the Directive. According to the Montenegrin Law on Consumer 

Protection consumer is a natural person who buys, orders, accepts, uses goods or services, in-

cluding public services, for non-business, namely non-professional purposes, or to whom the 

offer for a product or service is targeted. This Law also determines the term “group of con-

sumers” deÞ ned as a group set up by the consumers with the purpose that members of the 

group acquire ownership rights over particular products with the aid of that group.

Croatia is the only participating state that with regards to the sale of goods determined 

a consumer deÞ nition in its Civil Obligations Act. In Croatia the deÞ nition of ‘consumer’ can 

303 Draft of the Proposal for the new Act on Consumer Protection (Draft Proposal), prepared by the 
Ministry of Trade and Services of Republic of Serbia.

304 Art. 15 of the Draft Law of Obligations of Bosnia and Herzegovina deÞ nes a consumer as “every 
subject who concludes a legal act for purposes which are outside his trade or profession”. This deÞ nition 
is wider not only than the one in the Consumer Protection Act but also than the deÞ nition of the Directive 
99/44, because it seems to generally include legal persons. On the other hand, it refers to the conclusion of 
a legal act and thereby excludes pre-contractual situations, contrary to the Directive 99/44.

305 Art. 3 (6) of the Consumer Protection Act, OG RAl No. 61/08.
306 Art. 4 line 1 of the Law on Consumer Protection, OG RMAC No. 38/04.
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be derived from the speciÞ c Civil Obligation Act provision regarding the sale of consumer 

goods, which deÞ nes consumer contracts. Art. 402 (3) of the Croatian Civil Obligation Act 

deÞ nes consumer contracts as contracts entered into by a natural person as the buyer, outside 

his economic and professional activity, with the natural or legal person as the seller, within 

the framework of his economic or professional activity (consumer contracts). By its content 

the deÞ nition corresponds to the deÞ nition of consumer as regulated in Art. 1(2)(a) of the Di-

rective 99/44.

3. DeÞ nition of ‘seller’/‘trader’

Only Croatian Law refers to the term ‘seller’ and derives it with regards to consumer 

sales from the second part of the deÞ nition of consumer contracts as regulated in Art. 402 (3) 

of the Civil Obligations Act, where there is a reference to “the natural or legal person as the 

seller”, who acts “within the framework of his economic or professional activity”. Beside 

slight alteration in the wording, this deÞ nition corresponds to the deÞ nition of seller as reg-

ulated in Art. 1(2)(c) of the Directive 99/44.

The transposition laws of the other participating states use the term “trader”. In accor-

dance with Art. 3 (14) of the Albanian Consumer Protection Act, “trader” means any natural 

or legal person who is acting for purposes relating to his economic activity, trade, business, 

craft or profession and anyone acting in the name or on behalf of a trader. The trader is de-

Þ ned in Art. 1 (5) of the Consumer Protection Act of Bosnia and Herzegovina as “any person 

who is, directly or as an intermediator, selling products or providing services to the consum-

er”. As well as in case of the notion of the consumer, the deÞ nition is narrowed to “selling 

products and providing services”, which reduces the scope of application of the Consumer 

Protection Act in general. Art. 14 of the Draft Law of Obligations of Bosnia and Herzegovi-

na refers to the “business person”, deÞ ning him as a “natural or a legal subject who is during 

the conclusion of the legal act acting in the performance307 of his trade or profession”308. This 

deÞ nition excludes pre-contractual situations from its scope of application. Under Art. 2. (3) 

of the Serbian Consumer Protection Act, trader is a company, enterprise, other legal entity or 

entrepreneur, when they are selling products or providing services to a consumer.309 The 

Macedonian Law on Consumer Protection deÞ nes trader as “any legal or natural person who, 

in the course of carrying out his activity, directly satisÞ es the needs of the citizens, for prod-

ucts and services“.310 

According to the Montenegrin Consumer Protection Law trader is “a person who sells 

goods or provides services to consumers”. This deÞ nition implies legal or natural persons 

and indirectly suggests that the contract does not have to be concluded in the course of his 

trade, business or profession. Furthermore, transposition of consumer provisions in Monte-

negrin Law relies on provisions of Montenegrin Law on Internal Trade, where a cross refer-

ence to this legal act would expand the scope of application of the term trader311.

307 The “action in the performance” is an unsuccessful formulation in Bosnian as well. 
308 Art. 15 of the Draft Law of Obligations of Bosnia and Herzegovina of 2006 contained the same 

provision, but referred to the “entrepreneur”.
309 Chapter I of the Serbian Draft Proposal for the new act on consumer protection deÞ nes trader 

as any natural or legal person who, in contracts covered by this Law, is acting for purposes relating to his 
trade, business, craft or profession, and anyone acting in the name of or on behalf of a trader.

310 A similar deÞ nition is provided by Art.2 of the Law on Trade, OG RMac No. 16/04, 128/06, 
63/07, 88/08, 159/08, 20/09 and 105/09.

311 Art. 6 of the Law on Internal Trade, OG RMN No. 49/08.
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4. DeÞ nition of ‘consumer goods’

None of the consumer provisions of the participating states contains a deÞ nition of con-

sumer goods which corresponds to Art. 1 (2) b of the Directive 99/44. The current situation 

would be changed with the adoption of the Serbian Draft Proposal for the new act on con-

sumer protection, which deÞ nes goods as any tangible movable item, with the exception of: 

(a) goods sold by way of execution or otherwise by authority of law; (b) water and gas where 

they are not put up for sale in a limited volume or set quantity; and (c) electricity.

Consumer goods, including goods used in the context of providing a service, shall in ac-

cordance with Art. 3 (7) and Art 29 (1) of the Albanian Consumer Protection Act mean any 

movable item which is intend for consumers or likely to be used by consumers, under reason-

ably foreseeable conditions, to be used by consumers even if not intend for them, and is sup-

plied or made available, whether for consideration or not, in the course of an economic activ-

ity, whether new, used or reconditioned. 

In Bosnia and Herzegovina the consumer is deÞ ned as a person “who purchases, ac-

quires or uses products or services”, while goods pursuant to Art. 1 (9) of the Consumer Pro-

tection Act include “products and immovable property”. Consequently, products could be un-

derstood as comprising only movables, what would lead to a reduction of the scope of appli-

cation of the whole Consumer Protection Act. Nevertheless, even Chapters of the Consumer 

Protection Act of Bosnia and Herzegovina which are explicitly limited to “products and ser-

vices” in their title, contain provisions regarding “goods and services”. Terms “goods and 

services” and “products and services” are used as synonyms on several occasions312. Chap-

ter III on sale of products refers only to products, while Chapter VI regarding “guaranties for 

products” contrary to its title refers to goods. It is doubtable whether the use of a particular 

term “goods” or “products” in the provisions of the Consumer Protection Act of Bosnia and 

Herzegovina is based on the will of the legislator to exclude immovables from the scope of 

application of the provision using the term “products”.

The rules of the Croatian Civil Obligations Act on seller’s liability for material defects 

are applicable on sale contracts and all the other onerous contracts. This is why the Croatian 

legislator considered that there is no need for explicit transposition of the Directive´s deÞ ni-

tion of consumer goods, since the same provisions are applicable not only on consumer 

goods but on all the other objects of sale (e.g. services and real estates). According to the Civ-

il Obligation Act provision, objects of sale can be things, rights and property. 

The Montenegrin Consumer Protection Law deÞ nes only “goods” as a general term. 

These are deÞ ned as “tangible things that may be placed on the market, including also the fa-

cilities that may be used in accordance with this Law”. A separate term “consumer goods” is 

not deÞ ned, albeit it was proposed in the initial draft, but was somehow left out during a long 

period of Þ nal drafting. There is also no reduction to “movable” goods, what suggests the in-

clusion of immovables.

The Macedonian Law on Consumer Protection does not deÞ ne ‘consumer goods’. The 

Law contains a deÞ nition of ‘product’ that reads: “Product” is any object regardless of the 

level of its processing, intended to be offered to consumers”313. Art. 165 (b) of the Macedo-

312 See the example of Art. 49 of the Consumer Protection Act regarding distance selling contracts. 
Art. 49 (1) deÞ nes the obligation of the trader to deliver the „product or service“ within 15 days from the 
consumers order. The next paragraph, however, deÞ nes the consequences of the non-delivery of „goods 
or services“.

313 Art. 4 5th indent of the Law on Consumer Protection, OG RMac No. 38/04.
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nian Law on Obligations, for the meaning of that Law, deÞ nes “product” as a movable item, 
as well as an independent item built-in any movable or immovable item, including electrici-
ty and other sorts of energy. Consequently, the existing deÞ nition represents a signiÞ cant 
variation from the deÞ nition provided in the Directive. 

The speciÞ c exclusions listed in Art. 1(2)(b) of the Directive 99/44 regarding goods sold 
by way of execution or otherwise by authority of law and water and gas where they are not 
put up for sale in a limited volume or set quantity are not transposed in any of the participat-
ing states. However, Art. 409 of the Croatian Civil Obligations Act regulates that a liability 
for material defects shall be excluded as regards a mandatory public sale. Furthermore, a gen-
eral provision on “thing” regulates that a thing must be in circulation and the contract of sale 
of a thing extra commercium shall be void and that special rules shall apply to the sale of a 
thing with limited circulation (Art. 380 (1) and (2) of the Croatian Civil Obligations Act).

a.  Exclusion of goods sold at public auction from the meaning of “consumer goods” 
(Art. 1 para. (3)).

None of the participating states has explicitly excluded “second-hand goods sold at pub-
lic auction where consumers have the opportunity of attending the sale in person” from the 
deÞ nition of “consumer goods”.

In Macedonia notion on goods sold on public auctions is related to the obligations of 
seller for price indication where by the law it is stipulated that the seller is not obliged to 
abide by the indicated retail prices and selling conditions, in cases of public and auction sale, 
sale of artistic works and antiquities, or to the products purchased in the course of offering 
certain services. Goods sold on public auctions are excluded from the application of the pro-
visions related to the distance sales contracts as well. It is to be concluded that the goods sold 
on public auctions are to be considered as excluded from the consumer goods in accordance 
with Macedonian law.

The Montenegrin provisions on selling goods during compulsory public sale, regulated 
by Law on Obligations314 are also of importance to this subject matter. Namely, in contrast to 
the general rule of conformity, an owner whose goods are sold at a compulsory public sale 
would not be held liable for defects of the same. Still, this provision does not cover the situ-
ation of voluntary sale on auctions. 

5. DeÞ nition of ‘sale’

The participating states provide a deÞ nition of sale only in their generally applicable 
Law of Obligations. With almost the same wording Art. 376 (1) of the Croatian Civil Obliga-
tion Act, Art. 454 of the Law of Obligations of Bosnia and Herzegovina and of Serbia, Art. 
705 of the Civil Code of Albania and Art. 442 (1) of the Macedonian Law on Obligations pro-
vide that by the sales contract the seller is obliged to deliver to the buyer the item that he is 
selling to the buyer so that the buyer acquires the right of ownership, while the buyer is 
obliged to pay to the seller the price.

None of the participating states explicitly transposed Art. 1 (4) of the Directive 99/44. 
However, in Croatia this provision Þ nds its equivalent in Art. 357 (1) of the Civil Obligation 
Act. This provision regulates that each contracting party is liable for material defects in its 
performance. This implies not only the seller but also the contractor by contract for work. In 
Bosnia and Herzegovina the liability for material defects is regulated in two consecutive Ar-
ticles with almost the same wording (Arts. 18 and 19 CPA), one of them related to products 

314 Art. 495 of the Law on Obligations, OG RMN No. 47/08.
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in the sale contracts and the other to provision of services. Additionally, in Bosnia and Her-
zegovina and in Serbia, Art. 600 of their respective Law of Obligations states that by a con-
tract for the supply of services the supplier assumes the obligation to perform a particular job, 
such as to manufacture or repair an object, or execute some physical or intellectual work and 
the like, while the purchaser of the services assumes the obligation to pay him monetary con-
sideration in return. The Montenegrin Consumer Protection Law uses “circulation to con-
sumers” as term for the sale of goods or provision of services to the consumers as the end us-
ers, and provision of the samples of goods. In addition, the already given notion of trader and 
further cases of expansion under the Montenegrin Law on Internal Trade raise effects that 
these additional transactions would be covered in practice as well.

III.  Consumer protection instruments 

1. Conformity with the contract

a. “Conformity with the contract” requirement in general (Art. 2) 

aa. Requirement to deliver conforming goods

Albania literally transposed Art. 2 (1) of the Directive 99/44, stating that the seller must 
deliver goods to consumers which are in conformity with the contract of sale.315 According 
to Art. 15 of the Serbian Consumer Protection Act, the vendor or service provider shall be un-
der obligation to provide to the consumer a product or service of the quality that is prescribed 
or speciÞ ed in the contract.

In the other participating states, the requirement to deliver conforming goods arises out 
of trader’s liability for material defects (Bosnia and Herzegovina316, Croatia317) or a general 
provision on performance of the obligation as agreed (Macedonia318, Montenegro319). 

bb. Presumption of conformity 

Albania is the only participating state which in its Consumer Protection Act positively 
deÞ nes criteria for the presumption of conformity.320 The Acts on Obligations of all the oth-
er participating states contain a list of cases when material defects exist321 (Bosnia and Her-
zegovina, Croatia, Macedonia, Montenegro and Serbia), contrary to the model of Art. 2 (2) 
of the Directive 99/44, which deÞ nes criteria for conformity of the goods with the contract. 
The abovementioned provisions are not framed as legal presumptions.

The Macedonian Law on Consumer Protection additionally deÞ nes when it is to be con-

sidered that a product has a deÞ ciency and when conformity it is to be presumed. By Art.42 

315 Art 29 (2) of the Consumer Protection Act, OG RAl No. 61/08.
316 Art. 18 of the Consumer Protection Act, OG BA No. 25/06; See also Arts. 478 and 456 of the 

Law of Obligations of the Federation of Bosnia and Herzegovina and the Republic of Srpska, OG SFRY 
No. 29/78, 39/85, 46/85, 45/89, 57/89, OG of the Republic of Bosnia and Herzegovina, 2/29, 13/93, 13/94 
OG of the Federation of Bosnia and Herzegovina, No. 29/03, OG of the Republic of Srpska, No. 17/93, 
57/98, 39/03, 74/04.

317 Arts. 357 and 400 of the Civil Obligations Act, OG RH No. 35/05, 41/08.
318 Arts. 10 and 11 of the Law on Obligations, OG RMac No. 18/01.
319 Art. 12 of the Law on Consumer Protection, OG RMN No. 26/07.
320 Art. 29 (3) of the Consumer Protection Act, OG RAl No. 61/08.
321 Art. 467 of the Law on Obligations, OG RMac No 18/01.; Art. 401 of the Civil Obligations Act, 

OG RH No. 35/05, 41/08; Art. 479 of the Law of Obligations of Bosnia and Herzegovina and Serbia, OG 
SFRY No. 29/78, 39/85, 46/85, 45/89, 57/89; Art. 487 of the Law on Obligations, OG RMN No. 47/08.
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(1) of the Macedonian Law on Consumer Protection, the product has deÞ ciency when it does 

not meet the general obligation of safety and does not provide the safety which a person is 

entitled to expect, taking all circumstances into account, such as: on the basis of the product 

presentation; the use for which it is reasonably expected that the product will be used; the 

time when the product was placed on the market; and when it does not meet the general ob-

ligation of conformity or the contractual obligations.

cc. Criteria for presuming conformity (Art. 2 para. (2) lit. (a)-(d) generally) 

In the successor states of former Yugoslavia the criteria for material defects set in Art. 

479 of the Yugoslav Law of Obligations remained the same in Bosnia and Herzegovina, Ser-

bia and Macedonia322, while Croatia323 and Montenegro324 have amended it using exactly the 

same formulation. 

According to Art. 479 of the Yugoslav Law of Obligations (still valid in Bosnia and Her-

zegovina and Serbia325, now Art. 467 of the Macedonian Law on Obligations) a material de-

fects exist: 1) if a thing lacks the qualities required for its regular use or circulation; 2) if a thing 

lacks the qualities required for the speciÞ c purpose the buyer intends to use it for, and where 

it was known or should have been known to the seller; 3) if a thing lacks qualities and charac-

teristics which were agreed or stipulated expressly or by implication; 4) where the seller has deliv-

ered a thing not equal to the sample or model, unless the sample or model have been shown for 

information only. As a comparison of Art. 479 Yugoslav Law of Obligations with Art. 2 (2) 

of the Directive 99/44 shows, these provisions slightly differ: Art. 479 (4) Yugoslav Law of 

Obligations excludes samples shown for information only, which are not excluded by Art. 2 (2) 

(a) of the Directive 99/44; Art. 2 (2) (b) of the Directive only includes speciÞ c purposes of 

goods the consumer and seller agreed on, while Art. 479 (2) of the Yugoslav Law of Obliga-

tions additionally provides protection in cases when the seller should have known about the 

322 Art. 467 of the Law on Obligations, OG RMac No. 18/01.
323 Art. 401 of the Civil Obligations Act, OG RH No. 35/05, 41/08.
324 Art. 487 of the Law on Obligations, OG RMN No. 47/08.
325 Under the Serbian Draft Proposal for the new act on consumer protection, the delivered goods 

shall be presumed to be in conformity with the contract if they satisfy the following conditions: (a) they 
comply with the description given by the trader and possess the qualities of the goods which the trader has 
presented to the consumer as a sample or model; (b) they are Þ t for any particular purpose for which the 
consumer requires them and which was known or must have been known to the trader at the time of the 
conclusion of the contract; (c) they are Þ t for the purposes for which goods of the same type are normally 
used; or (d) they show the quality and performance which are normal in goods of the same type and which 
the consumer can reasonably expect, given the nature of the goods and taking into account any public 
statements on the speciÞ c characteristics of the goods made about them by the trader, the producer or his 
representative, particularly in advertising or on labelling.

Under the Serbian Draft Proposal, there is a lack of conformity of the rendered service with the 
contract if: (1) the service contradicts the information the trader has given when advertising the service, or 
otherwise before the conclusion of the contract; on the contents of the service, or on his performance, or on 
other circumstances relating to the quality or use of the service; (2) the service contradicts the information 
the trader has given during the provision of the service, if such information may be deemed to have had 
an effect on the consumer’s decisions; (3) the service is not Þ t for a particular purpose for which the 
consumer required it, and which he has known or which must have been known to the trader at the time of 
the conclusion of the contract; (4) the service is not Þ t for the purposes for which services of the same type 
are normally required; or (5) the service does not correspond to reasonable expectations, given the nature 
of the services and taking into account any public statements of the trader on the speciÞ c characteristics 
of the service, particularly in advertising.
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speciÞ c purpose the buyer intends to use the good for; Þ nally, the Yugoslav Law of Obliga-

tions does not provide protection in cases described in Art. 2 (2) (d) of the Directive 99/44.326

In accordance with Art. 401 (1) of the Croatian Civil Obligations Act and Art. 487 (1) 

of the Montenegrin Law of Obligations which have the same wording, a defect shall exist: 1) 

if a thing lacks the qualities required for its regular use or circulation; 2) if a thing lacks the 

qualities required for the speciÞ c purpose the buyer intends to use it for, and where it was 

known or should have been known to the seller; 3) if a thing lacks qualities and characteris-

tics which were agreed or stipulated expressly or by implication; 4) where the seller has de-

livered a thing not equal to the sample or model, unless the sample or model have been shown 

for information only; 5) if the thing lacks qualities otherwise inherent to other things of the 

same kind and which the buyer could have reasonably expected in accordance with the na-

ture of the thing, taking into consideration public statements of the seller, the manufacturer 

and their representatives on the qualities or characteristics of the thing (particularly in adver-

tising or on labelling etc.); 6) if the thing has been badly assembled provided that the service 

of assembly is included in the performance of the contract of sale; 7) if bad assembly is a re-

sult of deÞ ciencies in the instructions for assembly. Although the criteria from Art 2(2) of the 

Directive 99/44 on the one hand and from Art. 401 (1) of the Croatian Civil Obligations Act 

and Art. 487 of the Montenegrin Law on Obligations on the other hand correspond in gener-

al, there are some differences. For instance, under Art 2(2) (b) of the Directive 99/44 consum-

er goods are presumed to be in conformity with the contract if they are Þ t for any particular 

purpose for which the consumer requires them and which “he made known to the seller” at 

the time of conclusion of the contract and “which the seller has accepted”. Art. 401 (1) point 

2) of the Croatian Civil Obligations Act and Art. 487 (1) point 2) of the Montenegrin Law on 

Obligations offer a higher level of protection by prescribing that the speciÞ c purpose “was 

known or should have been known to the seller”. Finally, there is a provision in Art. 5 (3) of 

the Croatian Consumer Protection Act which regulates that the “nonconformity of products 

or services, where necessary, shall be proven through expert opinion from an authorised in-

stitution or by a certiÞ ed court expert, with the costs of expertise to be covered by the con-

sumer or the trader, depending on the result of expertise”. Montenegro has also through Con-

sumer Protection Law determined additional factors for conformity like exact measure or 

quantity of goods, suitable packaging material in accordance with the type and properties of 

the goods, prescribed or agreed quality, and if the quality was not prescribed or agreed – usu-

al quality of goods and services, way of determining or calculating price etc.327 

In accordance with Art. 29 (3) of the Albanian Consumer Protection Act, as the only 

provision of the participating states which positively deÞ nes criteria for conformity, consum-

er goods are presumed to be in conformity with the contract if they: 1) comply with the de-

scription given by the seller and possess the qualities of the goods which the seller has held 

out to the consumer as a sample or model; 2) are Þ t for any particular purpose for which the 

consumer requires them and which he made known to the seller at the time of conclusion of 

326 Art. 536 of the Draft Law of Obligations of Bosnia and Herzegovina of 2010, which mostly 
corresponds to the existing Art. 479 of the Law of Obligations of Bosnia and Herzegovina, transposed 
Art. 2 (2) of the Directive 99/44 in its para. 4. Thus, a material defect exists when the thing lacks qualities 
which consumers can expect due to the public statements of the seller or manufacturer, particularly in 
advertising or on labelling, unless the statement was not known nor should have been known to the seller, 
it was properly changed in the moment of the conclusion of the contract or could not have inß uenced the 
decision to conclude the contract.

327 Arts. 12 and 16 of the Law on Consumer Protection, OG RMN No. 26/07.
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the contract and which the seller has accepted; 3) are Þ t for the purposes for which goods of 

the same type are normally used; 4) show the quality and performance which are normal in 

goods of the same type and which the consumer can reasonably expect, given the nature of 

the goods and taking into account any public statements on the speciÞ c characteristics of the 

goods made about them by the seller, the producer or his representative, particularly in adver-

tising or on labelling.

dd. Time at which conformity is assessed

In the successor states of former Yugoslavia the provisions of Yugoslav Law of Obliga-

tions, with regard to the time at which conformity is assessed, are still valid. Art. 478 of the 

Law of Obligations of Bosnia and Herzegovina and of Serbia, Art. 400 (1) of the Croatian 

Civil Obligations Act, Art. 486 of the Montenegrin Law on Obligations and Art. 466 of the 

Macedonian Law on Obligations provide that the seller shall be liable for material defects of 

a thing at the moment of the transfer of risk to the buyer. The moment of the transfer of the 

risk is determined by Art. 456 of the Law of Obligations of Bosnia and Herzegovina and of 

Serbia, Art. 444 of the Macedonian Law on Obligations, Art. 378 (1) of the Croatian Civil 

Obligations Act and Art. 464 of the Montenegrin Law on Obligations, as the moment of de-

livery of the item, and is thus in conformity with Art. 2 (1) of the Directive 99/44.328 Albania 

did not transpose this provision in its Consumer Protection Act.

b. Public statements and exclusions (Art. 2 para. (2) lit. (d) and Art. 2 para. (4))

Under Art. 480 (3) of the Law of Obligations of Bosnia and Herzegovina329 and of Ser-

bia330, as well as Art. 467 (3) of the Macedonian Law on Obligations a seller shall be respon-

sible for defects which could have been noticed easily by the buyer, if the former declared 

that the goods were free of all defects or that they had speciÞ c proprieties or characteristics. 

These provisions are amended in the Art. 487 (1) point 5 and (2) of the Montenegrin Law on 

Obligations and Art. 401 (1) point 5 and Art. 401 (2) of the Croatian Civil Obligations Act, 

where Art. 2 (2) lit. d and Art. 2 (4) of the Directive 99/44 were literally transposed. The on-

ly exception is that Art. 2 (4) of the Directive 99/44 regulates that the seller shall not be bound 

by public statements if he shows that he was not, and “could not reasonably have been, aware 

of the statement in question”, while Art. 401 (2) of the Croatian Civil Obligations Act and 

Art. 487 (2) of the Montenegrin Law on Obligations uses the term “should not have been 

aware of such statements”.

328 According to Art. 513 (3) of the Draft Law of Obligations of Bosnia and Herzegovina of 2010, 
the provisions of this Article, which correspond to Art. 456 BLO, regarding the moment of the transfer of 
the risk may not be changed to the detriment of the consumer.

329 As described above, Art. 536 (4) of the Draft Law of Obligations of Bosnia and Herzegovina 
would transpose the Art. 2 (2) d and Art. 2 (4) of the Directive 99/44.

330 Under the Serbian Draft Proposal for the new act on consumer protection, the trader shall not 
be bound by public statements if he shows that one of the following situations existed: (a) he was not, 
and could not reasonably have been, aware of the statement in question; (b) by the time of conclusion 
of the contract the statement had been corrected; (c) the decision to buy the goods could not have been 
inß uenced by the statement.

Furthermore, under the Draft Proposal, the provided service is not in conformity to the contract, if 
it contradicts the information given when marketing the service, or otherwise before the conclusion of the 
contract, by a person other than the trader at a previous level of the supply chain, or on behalf of the trader. 
However, the trader shall not be liable for lack of conformity, if the information has been clearly corrected 
in good time, or if he neither knew nor should have known of the information given.
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The Macedonian Law on Consumer Protection in Art 42 (2), 4th indent, speciÞ cally re-

fers to public statements as one of the criteria by which the conformity is to be assessed, how-

ever it does not include the exceptions provided in Art.2(4) of the Directive. Albania did not 

transpose Art. 2 (2) lit. d and Art 2 (4) in its Consumer Protection Act.

c. Exclusion of matters of which consumer is aware (Art. 2 para. (3)) 

Art. 29 (5) of the Albanian Consumer Protection Act literally transposed Art. 2 (3) of the 

Directive 99/44, stating that it shall be deemed that no lack of conformity exists for the pur-

poses of this article if, at the time the contract was concluded, the consumer was aware, or 

could not reasonably be unaware of, the lack of conformity, or if the lack of conformity has 

its origin in materials supplied by the consumer. In all the other participating states, the rules 

of the Yugoslav Law of Obligations of 1978 still apply331, where a seller shall not be respon-

sible for defects if they were known to the buyer at the moment of entering into contract or if 

it was impossible for them to remain unknown to him.332 Defects shall be considered not to 

have remained unknown to a buyer if they could have been easily noticed by usual examina-

tion of the goods by a diligent person as a buyer, having average knowledge and experience 

characteristic for a person of the same professional and trade line.333 However, a seller shall 

be responsible for defects, which could have been noticed easily by the buyer, if the former 

declared that the goods were free of all defects or that they had speciÞ c proprieties or char-

acteristics.334 

Consequently, with the exception of some terminological differences, laws of the partic-

ipating states contain a provision which corresponds to Art 2 (3) of the Directive 99/44. 

d. Provision on goods to be installed (Art. 2 para. (5))

Art. 2 (5) Directive 99/44 is transposed in Art. 401 (6) and (7) of the Croatian Civil Ob-

ligations Act and Art. 487 (6) and (7) of the Montenegrin Law on Obligations. The only dif-

ference which Croatia and Montenegro created when transposing this provision concerns the 

used terms “thing” instead of “consumer goods” and “buyer” instead of “consumer”. This is 

however adequate since these provisions on seller’s liability for material defects are applica-

ble to all sale contracts. Art. 2 (5) of the Directive 99/44 is literally transposed in Art. 29 (4) 

of the Albanian Consumer Protection Act.

Bosnia and Herzegovina, Macedonia and Serbia did not transpose this provision on 

goods to be installed. Art. 56 of the Serbian Consumer Protection Act only prescribes that 

technical instructions, instructions for use and declaration must be in writing and in the lan-

331 Art. 468 of the Macedonian Law on Obligations; Art. 480 of the Law of Obligations of Bosnia 
and Herzegovina and of Serbia; Art. 488 of the Montenegrin Law on Obligations; Art. 402 of the Croatian 
Civil Obligations Act.

332 In the former Yugoslav states, except for Croatia who has amended the following restriction, this 
provision only excludes the liability of the seller for defects the buyer was aware of or could not have been 
unaware of, in cases when a thing lacks the qualities required for its regular use or circulation or if a thing 
lacks qualities and characteristics which were agreed or stipulated expressly or by implication.

333 In accordance with Art. 402 (3) of the Croatia Civil Obligations Act this provision referring to 
„average knowledge and experience“ does not apply to B2C contracts.

334 Under the Serbian Draft Proposal for the new act on consumer protection, there shall be no lack 
of conformity if, at the time the contract was concluded, the consumer was aware, or should reasonably 
have been aware of, the lack of conformity; or if the lack of conformity has its origin in materials supplied 
by the consumer. The trader shall be liable for the lack of conformity which could have been easily noticed 
by the consumer, if the trader declared that the goods are in conformity with the contract.
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guage that is in ofÞ cial use in the Republic of Serbia. The Macedonian Law on Consumer 

Protection determines the obligation of the seller to provide to the consumer the prescribed 

documents and the documents prepared by the producer for the purpose of easier and safe use 

of the product (declaration, guarantee, technical manual, manual for assembly, manual for 

use, list of authorised services etc.), as deÞ ned in Art. 21 of this Law, truthful, clear, visible 

and readable, written in Macedonian language and Cyrillic letters, which does not exclude 

the possibility to additionally use other languages in the same time and signs easily readable 

for the consumer. Art 2 (5) of the Directive 99/44 is transposed in the Serbian Draft Propos-

al for the new act on consumer protection and the Draft Law of Obligations of Bosnia and 

Herzegovina. 

2. Consumers’ rights in cases of non-conformity

a. Consumers’ rights in cases of non-conformity in general (Art.3)

Art. 3 of the Directive provides the remedies which are to be available to a consumer 

where there is a lack of conformity in the goods. The national legislation of all participating 

countries foresees remedies for the cases of non-conformity. 

Under the Albanian law, in case of a lack of conformity, the consumer shall be entitled 

to have the goods brought into conformity free of charge by repair or replacement, or to have 

an appropriate reduction made in the price or the contract rescinded with regard to those 

goods (Art. 31(3) Consumer Protection Law)335. 

Under Art. 18 of the Bosnian CPA336, a consumer has the right to repair, replacement 

and rescission, without the reduction to cases of non-minor lacks of conformity. 

In Croatia the consumers’ rights are transposed in Art. 410 of the COA337, and also reg-

ulated in Art. 5 (2) CPA338, which regulates the trader´s obligations when fulÞ lling consum-

er contracts. In Montenegro, the consumer’s choice is between repair and replacement; how-

ever, where these are impossible, or cannot be provided within a reasonable time or without 

signiÞ cant inconvenience to a consumer, it is possible to ask for price reduction or (in case 

of non-minor lacks of conformity) rescission of the contract. 

In Macedonia, the issue is regulated both by the Law on Obligations339 and the Law on 

Consumer Protection (Art. 43)340. According to the Law on Obligations of Macedonia, in 

general the buyer (as the rules are related to all sales contracts), in cases of deÞ ciencies of the 

purchased goods has the right to: 1) request the seller to remove the deÞ ciency or to deliver 

him another product without deÞ ciency (performance of the contract); 2) to request decrease 

of the price; 3) to withdraw from the contract. In any of these cases the buyer has the right of 

compensation of damages. By the CPA (Art.43), the consumer to whom the product with de-

Þ ciency has been sold has the right to request, according to his own choice: 1) free of charge 

removal of the defects of the product or reimbursement of the expenses for removal of the de-

fect; 2) proportional reduction of the retail price; 3) replacement of the product with an ap-

propriate product with the same trademark, type, industrial design or designation of origin 

and geographical designation of the product; 4) replacement of the product with an appropri-

335 Consumer Protection Act (CPA) of 17.04.2008 OG No. 61/08..
336 Consumer Protection Act of Bosnia and Herzegovina, OG BA No. 25/06.
337 Civil Obligation Act (COA), OG RH No. 35/05, 41/08.
338 Consumer Protection Act , OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
339 Law on Obligations (LoO), OG RMac No 18/01; 4/02; 5/03; 84/08; 81/09 and 161/09.
340 Law on Consumer Protection (LCP), OG RMac No. 38/04, 77/07 and 103/08.



530  •  CIVIL LAW FORUM FOR SOUTH EAST EUROPE – V III

ate product with a different trade mark, type, industrial design, or designation of origin and 

geographical designation of the product, with appropriate reduction or increase of the retail 

price; and 5) cancellation of the contract, return of the paid amount and compensation of the 

suffered damages. This request may be placed by the consumer, upon his own choice, to the 

competent inspection body or to the trader or the distributor, in the place where the product 

was purchased or in the place of the consumer’s residence. In case when the consumer pur-

chased foodstuffs with deÞ ciency, the trader is obliged to make a replacement with products 

of adequate quality or to return the paid amount to the consumer, provided that the defects are 

discovered within the speciÞ ed expiry date until which the product may be used.

Under Art. 34 of the Serbian CPA341, the consumer has a right to Þ le a complaint in case 

of non-conformity and following such complaint is entitled to remedies. 

aa. Implementation of the remedies 

The remedies provided in the Directive (Art. 3) have been transposed in the national 

legislation of the studied countries, in the Law on Consumer protection or Laws on Obliga-

tion, or both; with speciÞ c variations. 

bb. Consumer choice between remedies 

Under the Albanian Consumer Protection Act the consumer is entitled to: 1) repair, 2) 

replacement, 3) appropriate reduction in price and 4) have the contract rescinded. 

In Bosnia and Herzegovina, Art. 18 CPA provides a free choice between the remedies, 

without the possibility of price reduction. The provisions of the BLO342, which are not re-

stricted to B2C contracts, require the buyer to ask for fulÞ lment Þ rst (repair or replacement), 

and in cases a seller has had a reasonable time to effect repair or replacement, they give the 

right to price reduction or rescission.

Art. 410 of the Croatian COA leaves the consumer the choice between invoking the fol-

lowing remedies: 1) request that the defect be eliminated by the seller; or 2) request from the 

seller delivery of another thing without defects; or 3) request a price reduction; or 4) declare 

the contract rescinded. Additionally, by the COA in each of the foregoing cases, the buyer 

shall be entitled to the repair of damage in accordance with the general rules on liability for 

damage, including the damage caused by such defect to his other property. The rules provid-

ed in 412 (1) and Art. 413 COA lead to the conclusion that a buyer can primarily and alterna-

tively use Þ rst three remedies and the right to rescind the contract only when he fails with his 

claim for regular performance, with certain exceptions in Art. 412 (2, 3) COA. The fact that 

the consumer has a choice between invoking the remedies is however conÞ rmed in Art. 5 (2) 

CPA, which regulates that pursuant to the provisions of the COA relating to responsibility for 

material defects of the product, the trader is liable, “in accordance with the consumer’s 

choice”, to remove defects on the product, deliver another product without defects, lower the 

341 Consumer Protection Act of 2005, OG RS No. 79/05.
342 Since the split of Yugoslavia the federal Law on Obligations by virtue of succession remained 

applicable in two slightly different versions applicable in each entity of Bosnia and Herzegovina, as the 
Law of Obligations of the Republic of Srpska and the Law of Obligations of the Federation of Bosnia and 
Herzegovina. Since the provisions relevant for this analysis do not differ, in order to ensure more clarity 
this text will only refer to “Bosnia-Herzegovina’s Law of Obligations (BLO); OG SFRY No. 29/78, 39/85, 
46/85, 45/89, 57/89 and the OG of the Republic of Srpska No. 17/93, 57/98, 39/03, 74/04, the OG of the 
Republic of Bosnia and Herzegovina 2/29, 13/93, 13/94 and the OG of the Federation of Bosnia and 
Herzegovina No. 29/03.
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price or return the amount paid for the product and fulÞ l other obligations prescribed by these 

provisions.

In Macedonia, the Law on Obligations and the LCP set forth different rules as regards 

to the ‘consumers’ choice between the remedies. By the Law on Obligations (Articles 476-

488) the party to the contract (not necessarily a consumer as it regulates all contracts) has the 

right Þ rst to request the contract to be performed (removal of the deÞ ciency or delivery of an-

other good without deÞ ciency). If the contract is not performed in the additional period set 

for performance the buyer has the right to withdraw from the contract. The law does not spec-

ify when the buyer could request decrease of the price. The Law of Obligations speciÞ es that 

the buyer could uphold the contract even if there are grounds for its termination; so it is to be 

considered that this is the case when decrease of the price it is to be requested. The protection 

afforded by the LCP, on the other hand, leaves free choice between the remedies to the con-

sumer. The Law, however, provides a formal requirement for the exercise of these rights: by 

Art.45, para. 1, in order to exercise his/her rights the consumer is obliged to enclose a Þ scal 

receipt for the product or a clearly visible and readable written receipt, and for the products 

having guarantee periods, also the guarantee certiÞ cate or any other document replacing the 

guarantee. In Montenegro, in accordance with Art. 25 LCP343, the consumer has a free choice 

among all four remedies. This is opposite to the solutions provided in the general sale legis-

lation, as there a hierarchy (that is: maintaining the contract) is an initial choice that has to be 

followed (Art. 497 and 498 of LoO)344. The situation is similar in Serbia, where the consum-

er shall be entitled to Þ le a complaint with regard to the product or service for which a guar-

antee is issued, in respect of the ß aws which arise within six months after the date of obtain-

ing such product or service. Under Art. 35 CPA, if such complaint has been Þ led because of 

a ß aw in the product, the consumer shall be entitled to: 1) have the product he has purchased 

replaced by a new product, namely by a product of suitable brand (model, type), or 2) have 

the amount paid for such product refunded to him, in the amount of the retail price of such 

product on the day of refund, or 3) have the ß aws in the product remedied. If such complaint 

has been Þ led because of a ß aw in the service, the consumer shall be entitled to: 1) have the 

ß aws remedied, or 2) a refund of the amount that was paid, or to 3) reduction of price in pro-

portion to the ß aw in the service that was provided. If he suffers damage that was caused by 

the ß awed product or failure to provide a service or provision of service with a ß aw, the con-

sumer may request compensation. The consumer may exercise the aforementioned rights 

provided the ß aw was not caused by his own fault. The Law of Obligations sets a hierarchy 

of the available remedies (Art. 488-490 i.e. Art. 618 - 620) by which Þ rst the consumer has 

to ask for performance of the contract and if the seller/service provider fails to do so, to ask 

for a cancellation of the contract. 

b. The “disproportionality” criterion (Art. 3 para. (3))

Art. 3(3) of the Directive 99/44 apply a proportionality element to consider whether a 

particular remedy is available.

The Albanian legislation (Art 31 (4) CPA) affords to the consumer to require the seller 

to repair the goods or he may require the seller to replace them, in either case free of charge, 

unless this is impossible or disproportionate. A remedy shall be deemed to be disproportion-

ate if it imposes costs on the seller which, in comparison with the alternative remedy, are un-

343 OG RMN No. 26/07.
344 Law on Obligations of Montenegro, OG RMN No. 47/08. 
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reasonable, taking into account: i) the value the goods would have if there were no lack of 

conformity, ii) the signiÞ cance of the lack of conformity, and iii) whether the alternative rem-

edy could be completed without signiÞ cant inconvenience to the consumer. The law sets that 

the repair or replacement should be completed within a reasonable time and without any sig-

niÞ cant inconvenience to the consumer, taking account of the nature of the goods and the 

purpose for which the consumer required the goods.

The disproportionality criterion, as set in Art. 3 (3) of the Directive 99/44 is not trans-

posed in the legislation of Bosnia and Herzegovina, neither in CPA nor in BLO. However, the 

proportionality principle is a general principle arising out of the principles of good faith and 

fair dealing stated in Art. 12 BLO, which generally gives the possibility of interpretation of 

Article 18 CPA or 488 BLO in the light of the provisions of Art. 3 (3) of the Directive 99/44. 

The situation is similar in Croatia. The COA provision on seller’s liability for material de-

fects don’t foresee a proportionality element to consider whether a particular remedy is avail-

able. However, the same result can be achieved through interpretation of rules on material de-

fects in accordance with the principle of good faith and fair dealing. In accordance with Art. 

4 COA “in creating obligations and exercising the rights and obligations resulting from such 

obligations, parties shall act in accordance with good faith and fair dealing”. The same prin-

ciple of good faith and fair dealing, as foreseen in the Macedonian Law on Obligation is to 

be applied when the proportionality criterion is to be considered. In Montenegro there is no 

transposition of proportionality test, which corresponds to the result of arranging the reme-

dies without a hierarchical order345.

In the moment there is no transposition of the proportionality test in the Serbian legisla-

tion. Under the Draft Proposal, where the services do not conform to the contract, the con-

sumer is entitled to: (a) have the lack of conformity remedied by performance in compliance 

with the original mandate, (b) have the price reduced, and (c) have the contract rescinded. 

The consumer is entitled to choose among these options. If the trader disregards the consum-

er’s request to remedy the lack of conformity by performance in compliance with the origi-

nal mandate, the consumer is entitled to obtain the same performance elsewhere, at the trad-

er’s expense. The trader is obliged to reimburse the costs of the performance obtained else-

where without delay. In all other aspects, the provisions of the prospective Serbian consum-

er protection act relating to liability of the trader for the lack of conformity of delivered goods 

to the contract of sales, shall apply accordingly to liability of the trader for the lack of con-

formity of provided services to the services contract.

aa. Impossibility

The rules on impossibility as set in the Directive 99/44 are not transposed in the 

Consumer Protection Act of Albania. In relevant cases the general rules of the Civil Code 

shall apply. 

In Croatia, regarding the impossibility, the rules from Art. 269 and 270 COA are appli-

cable. According to these rules “performance must be possible” for a contractual obligation 

to arise. This is also in accordance with Art. 8 (2) of the Directive 99/44, which regulates that 

more stringent provisions, compatible with the Treaty in the Þ eld covered by this Directive 

may be adopted or maintained in force, to ensure a higher level of consumer protection. 

345 It is interesting to observe that regular practice of the courts in cases on nonconformity under the 
Law on Obligations was that if repair is impossible, or is not justiÞ ed, the seller is obliged to provide the 
buyer with another thing with no defects, in other words the buyer can ask for other thing, if the defect 
cannot be repaired or its repair is economically unjustiÞ ed.
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Art. 18 of the CPA of Bosnia and Herzegovina makes no reference to impossibility of 

fulÞ lment. According to Art. 490(2) BLO a buyer may rescind a contract even without allow-

ing for a subsequent time limit, which is in all other cases necessary, if the seller, after hav-

ing been notiÞ ed of the defects, informed the buyer of his intention not to perform the con-

tract or if the circumstances of the particular case render it obvious that the seller will not be 

able to perform the contract even within the subsequent time limit.

In Macedonia, in case of impossibility the general rules on impossibility of perform-

ance, as deÞ ned by the Law on Obligations (Art. 126 – 127), are applied.

Considering the fact that in Montenegro a consumer has a free choice among all four 

remedies initially, none of them is restricted on the basis of impossibility.

It is interesting that in case that the consumer opts for repairing or replacement, and the 

trader accepts the objection (call for a remedy), subordinate application of the Law on Obli-

gations would invoke application of “reasonable” time for fulÞ lling the contract (bringing 

the goods in conformity). At this moment the general sale legislation stipulates that when cir-

cumstances of the speciÞ c case indicate without doubt that the seller will not be able to ful-

Þ l the contract even in the subsequent time limit, the contract can be rescinded.

In Serbia there is no per se implantation of the rules on impossibility. It is to be noted 

that under the Draft Proposal, where the trader has proved that remedying the lack of confor-

mity by repair or replacement is unlawful, impossible or would cause the trader a dispropor-

tionate effort, the consumer may choose to have the price reduced or the contract rescinded. 

A trader’s effort is disproportionate if it imposes costs on him which, in comparison with the 

price reduction or the rescission of the contract, are excessive, taking into account the value of 

the goods if there was no lack of conformity and the signiÞ cance of the lack of conformity. 

c. “Free of charge” (Art. 3 para. (4))

In Art 31 (4, b) of the Albanian CPA the term ‘free of charge’ in item 3 and 4 refer to the 

necessary costs incurred to bring the goods into conformity, particularly the cost of postage, 

labour and materials.

Under Art. 410 (4) COA of Croatia “the costs of removing the defect and delivery of an-

other thing without defect shall be borne by the seller”.

In Bosnia and Herzegovina the “free of charge” requirement is not transposed in the na-

tional legislation.

The Macedonian Law on Obligations does not specify explicitly that the repair or re-

placement are “free of charge” for the buyer in the general rules on liability for material de-

Þ ciencies. It states however, that the repair or replacement is an obligation of the seller which 

is to be understood that it is to be carried out at his cost. In addition, Art. 493 (within the chap-

ter on guarantee for proper functioning of the good) makes clear that the trader i.e. the man-

ufacturer is obliged at his own expense to expedite the good to the place where it should be 

repaired or replaced, as well as to return to the buyer the repaired i.e. the replaced good. Dur-

ing the period of repairing/replacing the seller bears the risk of damages or destruction of the 

product. In the LCP (Art.43, para.1, 1st indent) it is clearly stated that the consumer is entitled 

to free of charge repair or replacement of the good with deÞ ciencies. Art. 45, para 4 LCP pro-

vides that delivery of products more spacious then 1m3 or heavier than ten kilos in case of 

repair, estimation, replacement or return to the consumer, shall be carried out by the trader 

free of charge. In case of non-fulÞ lment of this obligation and in cases where in the place of 

consumer’s residence there is no trader or producer, the delivery and return of the product 

may be carried out by the consumer himself. In that case the trader is obliged to compensate 

the necessary expenses related to the delivery and return of the products. Similarly, Art.22, 
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para 5 LCP stipulates that the expenses for the material, spare parts, labour, transfer and 

transport of the product that arise while removing the deÞ ciencies or replacing the product 

with a new product based on the guarantee, shall rest on the guarantor. 

In Montenegro, the remedy to the consumer in cases of non-conformity has to be pro-

vided free of charge, and the seller has to bear the cost of postage, labour and materials, as 

well as other relevant costs. The Consumer Protection Law does not formulate the condition 

“free of charge”, but the Law on Obligation does. Still, the latter does not contain a deÞ nition 

of the term “free of charge“, but just stipulates that the costs of bringing the goods in confor-

mity (repair or replacement) are born by seller346 . There are no doubts that in practice this 

would imply all related costs – e.g. like those in the Directive.

In Serbia, the CPA of 2005 does not have explicit rule on the costs for the repair or re-

placement. The same goes for the LoO. In addition, under Art. 497 LoO, termination of con-

tracts due to a defect in goods shall have the effect of termination of contracts due to non-per-

formance of one of the parties. A buyer shall owe to a seller compensation for beneÞ ts from 

the goods he held for some time, even if he is unable to return the goods or a part of the 

goods, and the contract was terminated347. 

d. Time limits on seller’s liability

aa. Two-year time period

Art. 5(1) of the Directive 99/44 speciÞ es that a seller is liable for a lack of conformity 

which arises within two years of delivery.

Art. 30 (1), of the Consumer Protection Act of Albania stipulates that the seller shall be 

held liable where the lack of conformity becomes apparent within two years as from delivery 

of the goods. 

The Bosnian Law of Obligations traditionally differentiates between visible and latent 

defects. On the same line, Art. 18 (2) CPA implemented Art. 5 (1) of the Directive by setting 

a period of eight days for the use of remedies provided in Art. 18 (1) CPA in case of visible 

defects, and two years from the delivery in case of a latent defect. According to the BLO, the 

remedies given in Art. 488 BLO may be used within the period of six months in case of latent 

defects. 

In Croatia, Art. 5 (1) of the Directive 99/44 is transposed in Art. 404 (2) COA, which 

regulates that the seller shall not be liable for defects arising after the expiry of two years 

since the thing was delivered, or six months in respect to a commercial contract. However, 

Art. 404 (4) COA foresees that this time limit may be extended by contract. Furthermore, Art. 

407 COA regulates that a buyer shall not lose the right to invoke a defect even where failing 

to perform his obligation of inspecting a thing without delay or notifying the seller of the ex-

istence of a defect within a set period of time, as well as where such defect appeared two 

years, or six months in case of a commercial contract after the thing has been delivered, if the 

346 Art. 496 para 4 LoO.
347 Under the Draft Proposal, the consumer shall be entitled to have the lack of conformity remedied 

free of any cost. In addition to his right to have the lack of conformity remedied by repair or replacement, 
or to have the price reduced, or to have the contract rescinded; the consumer shall be entitled to claim 
damages for any loss resulting from the lack of conformity, under the general rules on liability for damages. 
Under the Draft Proposal, in respect of the commercial guarantees, the trader or the producer shall bear the 
costs of transporting the goods with a view to repairing or replacing them, as well as the costs of sending 
the repaired or replaced goods back to the consumer. The trader or the producer shall bear the risk of loss 
or damage to the goods during the abovementioned time.
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seller was aware or could not have been unaware of such defect. There is also a two–year limita-

tion (prescription) period in Art. 422 (1) COA beyond which all rights of a buyer expire.348 

In the Macedonian legislation there is no exact transposition of the “two-year time peri-

od” rule. By Art.488 of the Law on Obligations, the buyer, who timely notiÞ ed the seller on 

the existence of the deÞ ciency (non-conformity) loses his/her rights within one year, count-

ed from the day when the notiÞ cation has been sent, unless by fraud of the seller the buyer 

has been deterred from exercising his/her rights. A buyer that notiÞ ed the seller timely may 

after the expiry of this deadline, state request for reduction of the price or compensation of 

damage as objection to the sellers’ claim for price payment, given the buyer has not made the 

payment yet. By Art. 46 LCP, the consumer is entitled to place the requests regarding his/her 

rights in case of non-conformity if the defects of the product have been discovered within the 

guarantee period, or within the period when the product may be used, determined by the pro-

ducer. For the products without determined guarantee periods, the consumer is entitled to 

place to the producer the requests, if they are discovered within six months from the delivery 

of the product, unless longer periods are stipulated by a contract or other law. The requests 

may not be placed in relation to products whose defects had been discovered after the expi-

ration date, or after the period within which the product can be used. The time periods, pro-

vided by this Article, start to run from the day when the product has been delivered to the 

consumer, and if that day cannot be determined, from the day of production. It shall be oblig-

atory to specify expiry dates for the products whose usage features may deteriorate after a 

certain period (non-durable products) and which may present danger for the life and health 

or the property of the consumer and the environment and nature (foodstuffs, perfume-cos-

metic products, medicines, chemical products for satisfying the needs of the population etc.). 

The time periods for use shall start running from the day of production.

In Montenegro also, there is not exact transposition of the two years period. Instead, the 

general rule is that rights are available provided the consumer Þ les the complaint immediate-

ly after becoming aware of the non-conformity (ß aw) of the product and not later than six 

months after taking over the product. In the case of wrong price the Þ nal date is three days 

from the day of paying the invoice, while for public services the price deadline is eight days 

(Art. 23 ( 1, 3, 4) CPL). On the top of this, the Law on Obligations further regulates this sub-

ject and stipulates that the rights of a buyer (notifying a seller in due time of the existence of 

a defect) shall be forfeited after the expiration of a year, counting from the day of communi-

cating the notiÞ cation to the seller. This period can be expanded only in a case that the buy-

er was prevented from using its rights because of seller’s deceit (Art. 508 (1) LoO). 

In Serbia, under Art. 34 CPA, a consumer shall be entitled to Þ le a complaint for non-

conformity, within six months after the date of acquiring the product or service for which a 

guarantee is issued. The authorized person shall decide on the complaint the same day the 

complaint was Þ led, and not later than eight days from the day the complaint was Þ led. 

348 Art. 422 (1) COA: “The rights of a buyer who has notiÞ ed a seller of the existence of a defect in 
due time shall extinguish after two years, counting from the day the notice was sent to the seller, unless 
the seller deceived the buyer into failing to exercise his rights.” But there is an exception regulated in Art. 
422 (2) COA: “(2) However, a buyer who has notiÞ ed a seller of the existence of a defect in due time may 
after the expiry of this term, if he has not paid the price, request that the price be reduced or that he be 
compensated for damage, as objection against the seller’s request to be paid the price.” The County Court 
in Varaždin, Gž. 1074/08–2 from 4. August 2008 decided that “the buyer is exceptionally entitled even 
after expiration of the two years period and if he hasn’t paid the price, to request the reduction of agreed 
price or to request damages because of material defects, as objection against the seller’s request to be paid 
the price (…)”.
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The time-limits prescribed by the Serbian LoO are unacceptably short from the perspec-

tive of the Consumer Sales Directive, especially bearing in mind the difference that is made 

between the visible and invisible ß aws. A seller shall not be responsible for defects appear-

ing six months after delivery of the goods, unless a longer time limit has been stipulated. 

When the defective goods are repaired, replaced, or partially replaced, then the time-limits 

begin to run from the delivery of the repaired or replaced or partially replaced goods. Buy-

er’s notiÞ cation about a defect in goods shall include a detailed description of the defect and 

an invitation addressed to the seller to inspect the object. Should notiÞ cation about the defect, 

otherwise sent to the seller by the buyer on time by registered mail, telegram or in some oth-

er reliable way, be late or should it entirely fail to reach the seller, the buyer shall be consid-

ered to have fulÞ lled his duty to notify the seller. It is to be expected that the situation will 

improve after the enactment of the new Consumer Protection Act. Under the Draft Proposal, 

the trader shall be liable for the lack of conformity if the lack of conformity becomes appar-

ent within two years as from the time the risk passed to the consumer. A longer time limit may 

be stipulated. In case of minor repair, the guarantee period shall be prolonged for the time the 

consumer was prevented from using the goods. In case of thorough repair or replacement, the 

guarantee period shall begin to run anew from the time the consumer or a third party other 

than the carrier and indicated by the consumer has acquired the material possession of the re-

placed goods.

bb Option: reduced period for second-hand goods

The option to reduce the set “two–year time period”, provided by Art. 7(1) of the Direc-

tive is not transposed in the legislation of Albania, Bosnia and Herzegovina, Macedonia, 

Montenegro and Serbia. 

In Croatia, Art. 404 (3) COA prescribes that “where used things are sold the contractu-

al parties may agree a time limit of one year, or shorter in respect of commercial contracts”. 

Again, Art. 404 (4) COA foresees that this time limit may be extended by contract.

PS using option in Art. 7(1) PS not using option in Art. 7(1)

CRO AL, BA, MAC, MN, SER

cc. Option: duty to notify lack of conformity within 2 months 

Art. 5 para.(2) of the Directive grants member states the option to provide that a con-

sumer must notify a seller of a lack of conformity within a period of two months from the 

date on which the consumer detected this.

This option is not transposed in the legislation of Albania. 

In Bosnia and Herzegovina this is transposed in Art. 19 (3) CPA.

In Croatia it is transposed in Art. 403 (4) COA, according to which in case of consumer 

contracts, a buyer who deals as a consumer shall not be bound to inspect or have a thing in-

spected, but shall notify the seller of any visible defects within the period of two months from 

the day when he discovered the defect, and no later than within two years from the transfer 

of risk to the consumer. Similar provision which concerns all the other sale contracts is reg-

ulated in Art. 404 COA. Under this provision, when it becomes apparent after the buyer re-

ceives a thing that the thing has a defect that could not have been discovered by usual inspec-

tion when the delivery was taken, the buyer shall, under threat of losing the right, notify the 

seller thereof within the period of two months, not including the day when the defect was dis-

covered, or without delay in respect of a commercial contract.
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The duty to notify lack of conformity is differently regulated in the Macedonian legis-

lation. The buyer is obliged to notify the seller of the noted deÞ ciencies as soon as possible 

but not later than eight days. If the inspection is carried out in presence of both parties the 

notiÞ cation should be done immediately (Art.469, par 1 and 2 LoO). In case the deÞ cien-

cies were hidden the buyer should notify the seller within eight days from the day of when 

he/she becomes aware of the deÞ ciency, but not later than six months form the day of the re-

ceipt of the product (Art.470 LoO). The regulation of this issue is similar in Montenegro. 

The period for notiÞ cation starts immediately after becoming aware of the non-conformity 

(ß aw) of the product and lasts not more than six months after taking over the product. It is 

sufÞ cient to send a written statement349 to this effect before this period expires. As indicated 

earlier, in case of wrong price the Þ nal date is three days from the day of paying the in-

voice, while for public services the price deadline is eight days following the receipt of the 

invoice350.

Under Art. 481-485 of the Serbian LoO, a buyer shall be bound to inspect the goods in 

usual way, or to have them inspected as soon as possible under regular course of events, and 

to notify the seller of any visible defects, within the eight day time-limit, and in case of com-

mercial contracts – without delay. Otherwise, the buyer shall lose his rights related to the vis-

ible defects. After the examination of goods in the presence of both parties, the buyer shall 

immediately report to the seller his remarks regarding visible defects. Otherwise, the buyer 

shall lose his rights related to the visible defects. In case of concealed defects (defects which 

could not be discovered by usual examination), the buyer is obliged to inform the seller of 

their existence within eight days from discovery, otherwise, the buyer shall lose his rights in 

relation to the concealed defects.

PS using option re notiÞ cation PS not using option re notiÞ cation

BA, CRO
MN, MAC, SER ( with variation) 

AL

dd. Recital option: suspension of two-year period

The option for suspension of the two–year period was not transposed in the legislation 

of Albania and of Bosnia and Herzegovina. 

By the Laws of Obligation in Croatia (Art. 405 COA), Macedonia (Art. 471 LoO) Mon-

tenegro (Art. 491 LoO) and Serbia (Art. 483 LoO), when due to a deÞ ciency there has been 

a repair of the good, delivery of another product (replacement), replacement of parts etc, the 

prescribed deadlines for notiÞ cation start from the day of the delivery of the repaired good, 

the delivery of the other good, or the carried out replace of parts. In addition to this rule in the 

Macedonian LCP (Art.48, para 3 and 4) in case of removal of the deÞ ciency of the product, 

the guarantee period shall be extended for the period in which the product was not used. This 

period shall be calculated from the day of the request of the consumer for removing the de-

fect. In case of removal of the defect by replacement of the good which is assembled or which 

is a component part of the product that has a determined guarantee period, the guarantee pe-

riod for the new good which is assembled or is component part of the good shall start running 

from the day when the good was delivered to the consumer.

349 Art. 492 para 2 LoO.
350 Art. 26 para 1, 3 and 4 LCP.
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ee. Presumption of non-conformity during Þ rst 6 months 

The presumption from Art. 5(3) of the Directive 99/44 is transposed in the Albanian 

Consumer Protection Act where Art. 30 (2) provides that unless otherwise proved, any lack 

of conformity that becomes apparent, within a period of six months from delivering of the 

goods, shall be presumed as it existed at the time of delivering, unless this presumption is in-

compatible with the nature of the goods or the nature of the lack of conformity. In the legis-

lation of Bosnia and Herzegovina, Art. 5 (3) Directive 99/44 is not transposed351. 

In Croatia by Art. 400 (3) COA it is to be presumed that a defect arising within six months 

following the transfer of risk existed at the time of transfer of risk unless the seller provides 

evidence to the contrary or this arises from the nature of the thing or the nature of the defect. 

By Art.470 of the Macedonian LoO, in case of hidden ß ows (deÞ ciencies that could not 

have been noted in regular inspection during the delivery of the good), the buyer is obliged 

to notify the seller within eight days of the detection of the deÞ ciency, given that this is with-

in the Þ rst 6 months following the purchase of the good, unless longer period is agreed by the 

parties. The period does not depend on the nature of the good or the nature of the lack of con-

formity. It could be concluded that this rule is implemented in the Macedonian legislation. 

Montenegro generally conforms to the requirement set in Art. 5(3) of the Directive 

99/44. Here, the period to exercise remedies cannot be later than six months after taking over 

the product (delivery of the product). But Montenegro does not mention the restriction for-

mulated in Art. 5(3) of the Directive that the presumption does not apply where this would be 

incompatible with the nature of the goods or the nature of the lack of conformity.

Under Art. 34 of the Serbian CPA of 2005, a consumer shall be entitled to Þ le a com-

plaint with regard to the product or service for which a guarantee is issued, in case of the 

ß aws arising within six months after the date of acquiring such product or service. The Ser-

bian LoO (Art. 481-485) provides time limits for notiÞ cation of the seller and putting for-

ward requests as provided by the law i.e. in case of detectable ß aws within a period of 8 days 

and 6 months, unless otherwise agreed for concealed defects352 

e. No rescission for ‘minor’ lack of conformity (Art. 3 para. (6))

The consumer shall not be entitled to have the contract reclined in case of minor lack of 

conformity in Albania (Art. 31 (7) CPA), Croatia (Art. 410 (3) COA), Macedonia (Art. 466(3) 

LoO and Art. 22(2) LCP), Montenegro (Art. 486 (3) LoO), Serbia and Bosnia and Herzegovi-

na (Art. 478 and 620 LoO). 

351 In Bosnia and Herzegovina this presumption is only transposed in the Art. 539 of the BDLO 2010.
352 In Serbia, under Draft Proposal, the trader shall be liable to the consumer for any lack of conformity 

which exists at the time the risk passes to the consumer. The trader shall be liable to the consumer for 
any lack of conformity which occurs after the risk passes to the consumer, if the causes of the lack of 
conformity existed before the risk was passed. Unless otherwise proved, any lack of conformity which 
becomes apparent within six months of the time when the risk passed to the consumer, shall be presumed 
to have existed at that time unless this presumption is incompatible with the nature of the goods and 
the nature of the lack of conformity. Furthermore, under Draft Proposal, the risk of accidental loss of 
or damage to the goods shall pass to the consumer when he or a third party, other than the carrier and 
indicated by the consumer, has acquired the material possession of the goods. The risk shall not pass to 
the consumer if he has rescinded the contract due to lack of conformity in the goods delivered, or if he has 
requested replacement of the goods. If the consumer or a third party, other than the carrier and indicated by 
the consumer, has failed to take reasonable steps to acquire the material possession of the goods, the risk 
shall pass to the consumer at the time of delivery as agreed by the parties or, in case the parties have not 
agreed on the date of delivery, thirty days after the day of the conclusion of the contract.
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The CPA of Bosnia and Herzegovina does not exclude rescission in case the lack of con-
formity is “minor” and therefore provides a higher level of consumer protection.

f. Rescission and period-of-use allowance 

Recital 15 states that member states may provide that where a consumer is entitled to a 
reimbursement of the purchase price, a deduction may be made to take account of the use the 
consumer has had of the goods since delivery to him.

This option does not exist in the Albanian CPA. However, the Civil Code in Art. 742 
contains a general obligation of the seller and buyer to return back what they have received 
during the performance of the contract, by stating: “In case of dissolution of the contract, the 
seller must return the price paid and pay the buyer the expenses and payments required by 
law. The buyer must give back the thing if it is not lost or destroyed as result of its defects“, 
while Art. 744 speciÞ cally address the issue of deduction. In the Þ rst sentence it is empha-
sized that the seller must return back to the buyer the paid price even if the value of the thing 
is reduced or if the thing is damaged. In the second sentence, a criteria for deduction is set „If 
the reduced value or damage come as the result of an action of the buyer, the above amount 
must be reduced by the proÞ t the buyer has made, except as provided for in Article 640“353.

In Bosnia and Herzegovina, the existence of this option is drawn from the analysis of 
the effects of the termination of the contract. Namely, according to Art. 419 BLO the termi-
nation of a contract due to a defect of a thing shall have the same effect as the termination of 
bilateral contracts due to non-performance”. The effects of termination due to non-perform-
ance are provided by Art. 132 (4) BLO which states that “each party owes the other party 
compensation for the beneÞ ts that it enjoyed in the meantime from whatever it is obliged to 
return or compensate”. The same is the case in in Croatia (Art. 419 (1) in conjunction with 
Art. 368 COA), Macedonia (Art. 121 with conjunction to Art. 485 LoO), Montenegro (Art. 
127(4) in conjunction with Art. 505 LoO), Serbia (Art. 497 LoO) 

g. Calculation of price reduction

The Albanian law provides that the consumer may require an appropriate reduction of 
the price or have the contract rescinded if the consumer is entitled to neither repair nor re-
placement, or the seller has not completed the repair or replacement. 

In Bosnia and Herzegovina, according to Art. 498 of BLO the price shall be reduced in 
accordance with the proportion of the value of a thing without defect to the value of the thing 
with a defect at the time the contract was entered into. According to this approach, the price 
will be reduced by the same ratio as the value of the goods as delivered is in relation to the 
value they would have had if they had been in conformity with the contract. The same prin-
ciple is applied in Croatia (Art. 420 COA) where additionally to this amount the seller is 
obliged to pay interest for the time period from the moment of paying until refunding.354

A similar provision exists in the Macedonian Law on Obligations (Art. 486) which is in 
a way supplemented by Art.49 LCP, which provides rules to be applied in cases where there 
has been a change in the price from the time of the purchase to the time of the request. Name-
ly, in cases of an increase in the price of the product the revision of the price shall be made, 
taking into account the price of the product at the time of placing the request, and in case if 
the price of the product has decreased in the meantime, then the price of the product at the 
time of the purchase shall be taken into consideration. Also, by the Montenegrin Law on Ob-

353 Art. 640 of Albanian Civil Code provides for the compensation of damage. 
354 Supreme Court of the Republic of Croatia (VSRH) Rev 2458/90 from 13. February 1991.
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ligation price reduction shall be effected according to a ratio between the value of goods 

without defects, and the value of the goods with defects, at the time of entering into contract. 

In Serbia, this is regulated both by the CPA and the LoO. The provisions of the LoO (Articles 

498 and 621) are the same as in Bosnia and Herzegovina, Croatia, Macedonia and Montene-

gro, while under Art. 35 CPA, this should be the amount of the retail price of such product on 

the day of refund; and in case of services, a refund of the amount that was paid, or a reduc-

tion of price in proportion to the ß aw in the service that was provided. There is no speciÞ c 

norm of CPA relating to the calculation of price reduction – as opposed to the refund of the 

retail price of the product.

3. Guarantees 

The provisions on guarantees in Art. 6 of the Directive require that guarantees must be 

legally binding, that certain information is provided, and that guarantees remain binding even 

where the rules in this article have not been complied with.

By the Albanian legislation (Art 32 CPA) any contractual guarantee statement will not 

deprive the consumer from the rights that he is entitled to under Articles 30, 31 and 32 CPA. 

The Law provides several rules related to the guarantee such as that: the seller is obliged to 

Þ ll in the guarantee statement and to give it to the consumer; the guarantee statement shall be 

given to the consumer in Albanian language, written in plain and intelligible language, as 

well as containing necessary data - name of goods and services, name and address of the 

guarantor, time limit and the territorial scope of the guarantee.

In Bosnia and Herzegovina, the CPA regulates “guarantees for products or services” in 

its Articles 25-27 without a direct reference to the content of the provisions of Art. 6 of Di-

rective 99/44. Namely, under Art. 25 CPA the seller is obliged for material defects of the 

goods that exist at the time of delivery, regardless of his awareness of this fact. The follow-

ing Articles 26 and 27 provide for consumer protection for “technically complex products”, 

enabling a guarantee period of three years for home appliances and Þ ve years for other tech-

nically complex products and setting rules regarding the repair of such products, spare parts 

and licensed service. The BLO contains rules on guarantees for “technical goods”, stating in 

Art. 501 (2) that “these rules shall not withstand the application of rules relating to the liabil-

ity of the seller for defects of a thing”. However, the BLO does not provide that the guaran-

tee does not affect those rules, as prescribed in Art. 6 (2) Directive 99/44. The other provi-

sions of Art. 6 of Directive 99/44 were also not implemented in the BLO. Articles 501 – 507 

regulate the right of the consumer to a “free of charge” repair of a defect product, right to resti-

tution, price reduction, replacement and termination of the contract during the guarantee period.

Art. 5 (5) of the Croatian CPA stipulates that if the trader or producer gives the warranty 

for the correctness of the product sold he is liable to fulÞ l the obligations prescribed by the COA 

on warranty for correctness of the product sold, as well as liabilities taken by the warranty. 

The requirement from Art. 6 of the Directive 99/44 have been correctly transposed in Art. 423 

COA. The binding nature of a voluntary guarantee follows from Art. 423 (1) and (2) COA.355 

355 Art. 423 (1) COA: “If a manufacturer warrants the quality of a thing for a speciÞ ed period of 
time, starting from its delivery to the buyer, the buyer may, if the thing is not of adequate quality or Þ tness, 
request from both the seller and the manufacturer that the thing be repaired within a reasonable period or, 
if he fails to do so, to deliver him a Þ t thing instead.” Art. 423 (2) COA: “If a seller warrants the quality 
of a thing for a speciÞ ed period of time, starting from its delivery to the buyer, the buyer may, if the thing 
is not of adequate quality or Þ tness, request from the seller that the thing be repaired within a reasonable 
period or, if he fails to do so, to deliver him a Þ t thing instead.”
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According to Art. 423 (3) COA a “warranty shall be binding under the conditions under which 
it has been given, regardless of the form in which it has been given (paper form, verbal state-
ment, accompanying advertising, etc.), but the buyer shall be entitled to request that the war-
ranty be given in a paper form or on another permanent medium, accessible to him”. The pro-
visions on warranty shall not withstand the application of rules relating to the liability of the 
seller for defects of a thing (Art. 423 (4) COA). The warranty shall contain the buyer’s rights 
arising from it and it shall stipulate clearly that the warranty does not affect other rights be-
longing to the buyer as per other legal grounds (Art. 423 (5) COA). Under Art. 423 (6) COA “the 
warranty shall contain details required by the buyer to be able to exercise his rights, especial-
ly warranty period, regional scope of the warranty and the name and address of the person 
who issued the warranty”. And Þ nally, Art. 423 (7) COA regulates that the failure to perform 
the obligations referred to in Art. 423 (5) and (6) COA shall not have effect on the validity of 
warranty. The option prescribed in Art. 6 (4) of the Directive 99/44 has not been exercised.

In Macedonia, the existing provisions on the guarantee are very similar to those set by 
the Directive. The Law on Obligations regulates, in general, the issue for guarantees for prop-
er functioning of so called technical goods, setting rules when the seller guarantees, what are 
the deadlines, what are the rights of the buyer (Art.489 – 495). In regard to the deadlines, the 
Law on Obligations speciÞ es that the minimal period of guarantee is one year and the maxi-
mum period for repair of goods with deÞ ciencies is 45 days. The Law on Consumer Protec-
tion, in Art.22, regulates in detail the issue of the guarantees. The trader shall be obliged, in 
accordance with the technical regulations specifying the products for which the producer, im-
porter, or representative of the foreign company must issue a guarantee for quality or for the 
proper functioning of the product, a document for the manner of use of the product, to provide 
servicing for maintenance and repair and for supply of spare parts within the guarantee peri-
od. The trader is obliged at least within Þ ve years from the day of production of the product 
but not less than two years from the date of expiry of the product guarantee, to provide spare 
parts. In agreement with the consumer the product can be serviced the most three times with-
in the guarantee period and if the product has not be Þ xed, the consumer has right to ask the 
trader to replace the product with another properly functioning product of the same kind and 
or to return the amount paid for the purchased product. As in the Law on Obligations (Art. 466 
(3)), the consumer does not have the right to request a replacement of the product or refund of 
the paid amount if the deÞ ciency that is serviced is minimal or does not affect the quality and 
performances of the basic function of the product. In regard to the provision of Art.6 (1) of the 
Directive, the LCP provides that the producer is obliged to abide by the obligations from the 
guarantee certiÞ cate. As to the requirements on the content and the effect of the guarantee de-
Þ ned in Art.6 (2) of the Directive, the LCP provides that the guarantee should include: Þ rm or 
business name and head ofÞ ce of the guarantor; data about the product identifying the prod-
uct; statement about the guarantee and guarantee terms; duration period of the guarantee; pe-
riod in which the trader is obliged to act upon the request of the guarantee user and to remove 
the defects and deÞ ciencies of the product; Þ rm or business name and head ofÞ ce of the trade 
company or other legal or natural person which has retailed the product, date of selling, seal 
and signature of the authorised ofÞ cer and statement that the consumer is entitled to the legal 
rights deriving from the national legislation regulating the sale of products, and that such 
rights shall not be affected by the guarantee. In regard to the requirement of Art.6 (3) and Art.6 
(4) of the Directive, by the LCP it is provided that all the documentation related to the func-
tion of the product should be written clearly and readably, in Macedonian language and 
Cyrillic letters, which does not exclude the possibility to additionally use other languages in 
the same time, as well as signs easily understandable for the consumer. By Art.489 (5) of the 
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Law on Obligations, non-performance of the obligations related to the guarantee does not af-

fect the validity of the guarantee which is in line with the Art.6 (5) of the Directive. 
Provisions on the guarantee as provided by the Directive, generally have been implement-

ed in Montenegro in very similar format. However, Montenegrin Consumer Protection Law 
also went beyond some of the requirements of the Directive especially in informative content 
of the guarantee as it has expanded the list (e.g. data for identiÞ cation of the product and da-
ta about the purchase; date of delivery of the product to the consumer; rights of the consum-
er by virtue of the guarantee; other data in accordance with law as well as the statements from 
the advertising material). The requirement to include a reference to the consumer’s legal 
rights is missing just on Þ rst sight, but interpretation of Art. 20, para 1, point 11) refers to the 
case of so called „technical goods“ and Art. 509 para 3 of Law on Obligations contains a pro-
vision identical to the Directive. On the part of the requirement that guarantees must be legal-
ly binding, Consumer Protection Law contains same provision, albeit with different wording 
(Art. 19 (2)). Same law deÞ nes guarantee certiÞ cate as a document that accompanies the 
goods and contains the data prescribed by law which makes clear that it must be in writing, 
whether being mandatory or voluntary (Art. 19(1); to this extent Art. 82 of Consumer Protec-
tion Law is of importance as well. Language in ofÞ cial use in Montenegro is a must, while 
other forms of durable medium are not given as option. Furthermore, consumer shall have the 
rights that arise from the guarantee regardless whether the trader has delivered a guarantee 
certiÞ cate in writing, in which case the burden of proof that the guarantee was delivered is on 
trader (Art. 19(3)). In respect of the remedies under a guarantee, the hierarchy of consumer’s 
remedies (Art. 21 LCP in conjunction with Art. 510 LoO) corresponds to that of the Direc-
tive. Maintenance of the contract is Þ rst option (repair of the goods), and only then when re-
pair is not effected within reasonable time rescission of the contract is an option. However, 
consumer cannot exercise his rights if the non-conformity in product was caused by fault of 
the consumer or if it was remedied by a non-authorised person (Art. 22(2) LCP).

The guarantees are regulated by the CPA and the Law of Obligations in Serbia as well. 
Namely, Art. 21 CPA refers to the law of contracts in respect of the commercial guarantees 
(“Issuer of the guarantee shall be under obligation to provide servicing of the product to the 
consumer, in accordance with the law or the contract.”). Under the LoO (Art. 501 et seq,) 
should a seller of the technical goods hand to a buyer a written guarantee issued by the pro-
ducer for proper functioning within a speciÞ ed period, counting from the moment of the de-
livery of the goods to the buyer, the buyer may, should the good fail to function properly, de-
mand both from the seller and the producer to repair the goods within a reasonable time lim-
it or, short of this, to replace it with the one which functions properly. These rules are, with-
out prejudice to the liability of seller, for non-conformity of goods. The buyer may demand 
either from the seller or from the producer to repair or to replace the technical goods within 
the warranty period, regardless of the moment the defective functioning appears. He shall be 
entitled to compensation for the fact that he was not able to use the goods from the moment 
of demanding repair or replacement to their effecting. Should a seller fail to repair or replace 
the goods within a reasonable time limit, the buyer may rescind the contract or reduce the 
price and request damages. Buyer’s rights in relation to producer expire one year after the 
day of his demand that the seller makes repair or replacement of the goods.

4. The Right of redress

By the Albanian CPA the duration of the legal guarantee would be extended automatical-

ly after the repair to cover the future re-emergence of the same defect. In this case, the consum-

er shall be entitled to claim for replacement instead of another repair (Art 31 (5) CPA). The 

period of time for complaint and repair is added to the period of guaranty (Art 31 (8) CPA).
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In Bosnia and Herzegovina, Croatia, Macedonia, Montenegro and Serbia the require-

ments of Art. 4 of the Directive 99/44 are fulÞ lled under the provisions of the Laws of Obli-

gation for contractual and non-contractual liability for damages. 

5. Mandatory nature of the provisions 

The Albanian Consumer Protection Law (Art. 31(1, 2)) provides that the seller is obliged 

to accept complaints for goods in every place where his activity is exercised or represented, 

unless when another person is authorized to repair goods. The seller shall immediately or 

within three working days decide on the acceptation of the complaint. The non-conformity 

with the provisions on contractual conformity is deemed as administrative violation and pe-

nalized by Þ ne up to 100 000 Leke (approx. 730 EUR)356. 

Art. 7 (1) of the Directive 99/44 is implemented in very similar format in the Acts on 

Obligations in Bosnia and Herzegovina ( Art. 486(2) BLO), Croatia (Art. 408 (2) COA), 

Macedonia (Art. 474 LoO) and Serbia (Art. 489 LoO) which stipulate that a provision of the 

contract on limiting or excluding liability for defects of things shall be void if the seller was 

aware of the defect and failed to notify the buyer thereof, and also where the seller imposed 

such a provision by making use of his monopolistic position, or with regard to a consumer 

contract. Provisions in this regard exist in the consumer protection acts of these countries as 

well. Namely, the speciÞ c legislation on the consumer protection provides that the consumer 

cannot waive, nor be deprived of the conferred rights (Art. 2 of the CPA of Bosnia and Herze-

govina, Art 6 (1) of the Croatian CPA, Art. 65 of the Macedonian LCP and the draft Propos-

al in Serbia). The Montenegrin LCP provides, within the general clause enshrined under 

“general principles to exercise consumer rights” (Art. 5(1)), that a consumer may not waive 

the right set out in this Law, so any contract term excluding or restricting a consumer’s rights 

would be null and void.

Art. 7 (2) of the Directive 99/44 concerning conß ict of laws will be dealt with in Part 3 

C (Private International Law in Consumer Contracts).

IV.  Use of the minimum harmonisation clause (Art.8 para. (2)) 

1. Higher level of protection for consumers

When observing the provision of Art. 8 of the Directive and the national legislation of 

the observed states it could be concluded that all of them relied on it in order to provide a 

higher level of protection for consumers, either in their acts for consumer protection or in the 

conjunction of those acts with the acts on obligations. 

a. Scope of application 

The extensions of the scope protection afforded by the national legation could be seen 

in different aspects. The Albanian Consumers Protection Law (Art. 33) provides also after-

sales obligations: “Producers and sellers must ensure spare parts necessary for maintenance 

and repair of products within the period of guarantee, whether legal or contractual”. In Bos-

nia and Herzegovina, the CPA may allow the interpretation that immovables fall under the 

scope of application of its rules regarding material defects while the BLO provides a higher 

level of consumer protection regarding its scope of application, since it applies to B2C, B2B 

and P2P contracts. In addition the fact that the limited deÞ nition of “consumer goods” in Art. 

356 See Art. 57/2b CPA.
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1(2)(b) of the Directive 99/44 has not been transposed, leads to the result that the relevant 

provisions will be applicable also to all the other objects of sale (e.g. services and real es-

tates). The same counts for Croatia, Macedonia, Montenegro and Serbia as well. Further, in 

Croatia there is no explicit exclusion of speciÞ c exclusion listed in Art. 1(2)(b) of the Direc-

tive 99/44, namely regarding water and gas where they are not put up for sale in a limited vol-

ume or set quantity, while in Montenegro the Consumer Protection Law beside deÞ nition of 

“consumer” includes deÞ nition of consumer group.

aa. Liability of the producer

In Albania the liability of the producer is drawn from the provision of Art. 33 CPA 

which stipulates that the Producers and sellers must ensure spare parts necessary for mainte-

nance and repair of products within the period of guarantee, whether legal or contractual. 

The Legislation in Bosnia (Art. 26 and 27 of CPA, Art. 501-507 BLO), Croatia (Art 401(3) 

and Art. 423-424 COA) and Macedonia (Art. 489-490 LoO and Art.22 LCP) confers rights to 

the consumers against the sellers and producers in regard to warranty (issued as warranty list). 

In Montenegro, under Consumer Protection Law, only the trader is liable for non-con-

formity of the goods, unless otherwise prescribed by law or consumer contract, while in re-

spect of guarantee, the general rule of Consumer Protection Law is that “guarantee issuer” 

can be producer, distributor, or trader where the same will be obliged to, in accordance with 

law and technical regulations (mandatory guarantees), meet the obligations set forth under 

the guarantee. The situation is the same in Serbia (Art. 501 et seq. LoO, Art. 21 CPA). 

b. Conformity requirement 

Regarding the conformity requirement of the directive it is to be concluded that all of 

the countries have transposed it with speciÞ c variation. 

The Consumer Protection Law of Albania (Art 29 (3)) provides deÞ nition of product 

conformity. 

In Bosnia and Herzegovina, Art. 479 (4) BLO excludes samples shown for information 

only (which are not excluded by Art. 2 (2) (a) Directive 99/44), while Art. 479 (2) BLO ad-

ditionally provides protection in cases when the seller should have known about the speciÞ c 

purpose the buyer intends to use the good for (Art. 2 (2) (b) of the Directive 99/44 only in-

cludes speciÞ c purposes of goods the consumer and seller agreed on). The CPA did not trans-

pose the reduction to non-minor lack of conformity.

The Croatian Legislation gives higher level of protection to consumer by regulating in 

Art. 401 (1) point 2) COA that a defect shall exist if a thing lacks the qualities required for 

the speciÞ c purpose the buyer intends to use it for, and where it “was known or should have 

been known to the seller”. Further protection is granted through transposition of the Directive´s 

provision on goods to be installed (Art. 2 (5) of the Directive 99/44) in the list of criteria in 

Art. 401 (5) and (6) COA. 

In Macedonia a certain extension could be found by setting an obligation for the trader 

to sell or provide to the consumer products or services of such quality and quantity that is ful-

ly in compliance with the established technical requirements and regulations, with the pre-

scribed standards, norms and conditions laid down in the contract, stated requirements, as 

well as information given by the trader regarding the product or service (Art.36 LCP) and the 

rights for replacement of foodstuff. In addition, the rule existing in the Law on Obligations 

that the seller shall be liable for the deÞ ciencies that were obvious but the seller claimed that 

there are no deÞ ciencies, represents higher level of protection. The obligation set for the trad-

er to provide the consumer with certain documentation (manuals, instructions etc) as well as 
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rules on the content of the guarantee certiÞ cate, and the rules on their form (requirements on 
the manner they should be written and the language) present a certain extension.

The Montenegrin Consumer Protection Law, together with requirements found in the 
general sale legislation, added additional factors for the conformity requirement, such as: ex-
act measure or quantity of goods; suitable packaging material in accordance with the type 
and properties of the goods; prescribed or agreed quality, and if the quality was not pre-
scribed or agreed – usual quality of goods and services; way of determining or calculating 
price. Also, the trader must hand over to the consumer the prescribed documents (certiÞ cate, 
technical manual, user manual, etc.), as well as the documents provided by the producer, in 
accordance with technical and other regulations. In relation to what has been said previous-
ly, in case of a technical manual, it should be noticed that requirement of the Consumer Pro-
tection Law (Article 82 of the CPL) is that documents of the products must be written in the 
language in ofÞ cial use in Montenegro, which if not done might give rise to interpretation of 
non-conformity. The latter is especially true in case of installation manuals and incorrect in-
stallation resulting from this.

To the consumer rights belongs also a rule that trader shall be responsible for defects, 
which could have been noticed easily by the buyer, if the former declared that the goods were 
free of all defects or that they had speciÞ c properties or characteristics (Art. 488 (3) LoO). 

The Serbian CPA does not contain the deÞ nition of conformity, while Art. 479 LoO de-
Þ nes the material ß aw in the goods (and not the conformity of the goods to the contract) and 
in any case, the LoO does not take into account public statements357.

c. Remedies

The national legislation of the studies countries provides for the same remedies as the 
Directive.

In Albania the consumer may choose between repair, replacement, appropriate reduc-
tion in price or to have the contract rescinded. 

Article 18 of the CPA of Bosnia and Herzegovina provides a free choice of the consum-
er between the remedies. 

In Croatia the COA provisions establish certain hierarchy of remedies, however, the 
CPA as lex specialis regulates that the consumer has a choice between invoking the remedies 
pursuant to the provisions of the COA relating to responsibility for material defects of the 
product. The COA goes again beyond the provision of the Directive 99/44 by regulating the 
possibility to claim damages under general rules on liability for damage including the dam-
age caused by material defect to his other property (Art. 410 (2) COA). The situation is the 
same in Macedonia and Serbia358.

357 The draft Proposal offers a higher degree of protection to a consumer, as it prescribes that 
the goods shall be in conformity to the contract if they are Þ t for any particular purpose for which the 
consumer requires them and which was known or must have been known to the trader at the time of 
contract formation. This rule is a bit broader then the Directive’s requirement that the goods are Þ t for any 
particular purpose for which the consumer requires them and which he made known to the seller at the 
time of contract formation and which the seller has accepted. In addition, Draft Proposal contains the rule 
on incorrect installation of the goods.

358 Draft Proposal gives the consumer full freedom to choose among the remedies. The consumer is 
entitled to request the trader to remedy the lack of conformity by either repair or replacement, according 
to the consumer’s choice. If the trader disregards consumer’s request to remedy the lack of conformity by 
either repair or replacement, according to the consumer’s choice, the consumer is entitled to obtain the repair 
or to purchase the same good elsewhere, at the trader’s expense. The trader is obliged to reimburse the 
costs of the repair or replacement purchases elsewhere without delay. 
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In Montenegro all four remedies are available at the own choice of the consumer and 

immediately as non-conformity arises. The consumer is entitled to claim damages as well, 

and in addition (and independently from the previous)

d. Time limits

In Albania the seller shall be held liable where the lack of conformity becomes apparent 

within two years as from delivery of the goods.

In Bosnia and Herzegovina the consumer has the right to invoke a defect within six 

month from the delivery, except where the seller was aware or could not have been unaware 

of such defect, when this right is doesn’t elapse after 6 months. 

In Croatia the two–year period has been implemented (Art. 404 (2) COA) and the start-

ing point for the general limitation period (prescription) is the moment of notiÞ cation of the 

non–conformity to the seller (Art. 422 (1) COA). However, the buyer doesn’t lose the right 

to invoke a defect even where such defect appeared two years after the thing has been deliv-

ered, if the seller was aware or could not have been unaware of such defect (Art. 407 COA). 

COA suspends the two–year period whilst the goods are being repaired or replaced (Art. 405 

COA).

By specifying the time limits for provision of the notiÞ cation and the limits for repair 

and/or replacement of goods as an obligation of the trader the Macedonian legislation in cer-

tain way provides higher level of protection of the consumers. 

In Montenegro, the general rule is that rights are available provided consumer Þ les the 

complaint immediately after becoming aware of the non-conformity (ß aw) of the product 

and not later than six months after taking over the product. Law on Obligations further reg-

ulates this subject and stipulates that rights of a buyer that notiÞ es a seller in due time of the 

existence of a defect shall be forfeited after the expiration of a year, counting from the day 

of communicating the notiÞ cation to the seller. This period can be expanded only in a case 

that the buyer was prevented from using its rights because of seller’s deceit. In relation to 

suspension of time limits in case of repair, replacement, and the like the Law on Obligations 

(Art. 491) stipulates that subject time limits shall begin to run from the moment of delivery 

of the repaired goods, of delivery of other goods, of replacement of spare parts, and the 

like.

Similarly, in Serbia the CPA prescribes the time limit of six month from the day of pur-

chase. The LoO contains a very short time limit of eight days from the discovery for the buy-

er to notify the seller on the discovered ß aws; if not used the right is lost. If the buyer timely 

notiÞ es the seller of the existing ß aws in goods, his rights shall expire one year after the no-

tiÞ cation, except when the seller deceived the buyer into not using these rights359.

e. Guarantees 

The national legislation in respect of the guarantees in the participating states is approx-

imated with the Directive and in certain cases goes beyond its requirements. The Croatian 

COA (Art. 425) provides for extension of the guarantee period for the duration of the repair 

i.e. its renewal in case of replacement or a major repair. The same situation exists in the Mac-

edonian Law on Obligations (Art. 491), where in addition the guarantee period is set to a 

minimum of one year (Art. 490). The extension/renewal principle of the guarantee period ex-

359 Draft Proposal sets down the two years’ time limit starting from the passing of risk; and it does 
not prescribe that the consumer must inform the seller of the lack of conformity within a period of two 
months from the date on which he detected such lack of conformity in order to beneÞ t from his rights.
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ists also in Montenegro (Art. 511(2)) where in addition the consumer shall have the rights 

that arise from the guarantee regardless whether the trader has delivered a guarantee certiÞ -
cate in writing, in which case the burden of proof that the guarantee was delivered is on the 

trader (Art. 19 (3) LCP); the consumer shall be entitled to compensation of damage for the 

period during which he could not use the goods from the moment of demanding repair or re-

placement to their effecting; should, due to improper functioning the good be replaced or 

thoroughly repaired, the warranty period shall begin to run anew from the day of replace-

ment, or restoring the repaired object (Art. 510(2) LoO).

Under Art. 483 of the Serbian LoO, should, due to a defect, goods be repaired, other 

goods delivered, parts replaced, and the like, the time limits shall begin to run from the mo-

ment of delivery of the repaired goods, of delivery of other goods, of replacement of spare 

parts, and the like360.

V.  General comments on adequacy of implementation of the Directive

1. DifÞ culties encountered during the transposition process 

The analysis shows the following situation: 

• The Albanian legislator has made a copy and paste transposition of the Directive, leav-

ing out some provisions. 

• In Bosnia and Herzegovina the main implementation of the Directive was planned for 

the reform of the Law of Obligation that has yet to be conducted. As described above, the CPA 

only partly implemented the provisions from the Directive 99/44, relying on the protection 

provided by the BLO. A reform of the already existing provisions of the BLO would be 

much easier than providing a whole new set of rules in the CPA. With the adoption of the 

BDLO 2010 most of the problems that occurred during the transposition process would be 

solved.

• In Croatia there were no speciÞ c difÞ culties when transposing the Directive 99/44 in-

to COA. The main challenge was how to combine the already existing rules on sale with the 

speciÞ c rules introduced by the Directive 99/44. 361

• The Macedonian legislator encountered difÞ culties in making the difference between 

labiality for products with deÞ ciencies and liability for damages from defective products i.e. 

the transposition of the Directive 99/44 and Directive 85/374/EEC, as amended by Directive 

1999/34/EC in the Law on Consumer protection, as both types of liabilities are regulated in 

the same chapter of the Law without clear distinction between the two types of liability. The 

Law on Consumer Protection does not follow the rule established by the Law on Obligations 

on the hierarchy of the remedies, and it does not include the proportionality test existing in 

the Directive. 

• In Montenegro the legislator failed to transpose the proportionality test, which corre-

sponds to the result of arranging the remedies without a hierarchical order. 

360 Under Draft Proposal, in case of minor repair, the guarantee period shall be prolonged for the 
time the consumer was prevented from using the goods. In case of thorough repair or replacement, the 
guarantee period shall begin to run anew from the time the consumer or a third party other than the carrier 
and indicated by the consumer has acquired the material possession of the replaced goods.

361 Petri  Silvija, Odgovornost za materijalne nedostatke stvari prema novom Zakonu o obveznim 
odnosima (Liability for Material Defects According to the new Law on Obligations), in Zbornik PFR, V. 
27, Nr. 1, 2006, pp. 98.
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• The Serbian legislator drafted completely new provisions and placed them in a sepa-

rate consumer protection act; however, the relation between the provisions of the civil codi-

Þ cation and the provisions of the separate consumer protection act need to be deÞ ned362. 

2. Gaps in the Directive

Analysing the Directive itself revealed that the Directive 99/44 left a number of ques-

tion unanswered and any amendments thereof should regulate: 

• DeÞ nition of ‘goods’, in particular status of software and other digital products in re-

gard to deÞ nition;

• ClariÞ cation of the proportionality criterion in the Directive;

• The legal effects of exercising the right to rescind the contract; 

• The inspection of the goods;

• The time periods for notiÞ cation on visible and invisible deÞ ciencies accordingly;

• The guarantee for provision of spare parts and services after the sale (both within the 

guarantee period and beyond) should be speciÞ ed as well;

• The conditions under which the consumer may exercise the remedies;

• The subsidiary liability of producer;

• The question of mandatory producer guarantee.

VI.  Summary 

Prior to transposition of the Directive 99/44 the national laws of the participating states 

contained provisions within their Law of Obligations/Civil Code which regulate the sale of 

goods, applicable to all types of contracts and not speciÞ cally related to consumer contracts. 

All of the participating states at least partly transposed the provisions of the Directive 99/44 

in their consumer protection regulations, while only some of them additionally or mainly 

transposed the Directive in their generally applicable Law of Obligations (Macedonia, 

Croatia and Montenegro). Provisions of the Acts on Obligations of the participating states, 

including those relating to the liability for conformity to the contract, apply to B2B, B2C and 

P2P transactions. Furthermore, they contain separate provisions on the supplier’s liability for 

conformity of the rendered services to the services contract. The transposition of the Direc-

tive 99/44 in the Croatian Civil Obligations Act also resulted in the creation of some separate 

rules which are only applicable to consumer transactions. None of the provisions of the par-

ticipating states contains a deÞ nition of consumer goods which corresponds to Art. 1 (2) b of 

the Directive 99/44. The participating states provide a deÞ nition of sale only within their gen-

erally applicable Law of Obligations, providing with almost the same wording that by the 

sales contract the seller is obliged to deliver to the buyer the item that he is selling to the buy-

er so that the buyer acquires the right of ownership, while the buyer is obliged to pay to the 

seller the price. Albania and Serbia transposed Art. 2 (1) of the Directive 99/44 stating that 

the seller must deliver goods to the consumer which are in conformity with the contract of 

sale. In the other participating states, the requirement to deliver conforming goods arises out 

of the trader’s liability for material defects (Bosnia and Herzegovina, Croatia) or a general 

provision on performance of the obligation as agreed (Macedonia, Montenegro). Albania is 

the only of the participating states which in its Consumer Protection Act positively deÞ nes 

criteria for the presumption of conformity of delivered goods with the contract. The Acts on 

362 Draft Proposal contains the following norm: “In case of conß ict of this Law with other laws, this 
Law [meaning: the prospective CPA] takes priority.”
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Obligations of all the other participating states contain a list of cases when material defects 
exist and these are not framed as legal presumptions (Bosnia and Herzegovina, Croatia, Mac-
edonia, Montenegro and Serbia), contrary to the model of Art. 2 (2) of the Directive 99/44, 
which deÞ nes criteria for conformity of the goods with the contract. Albania literally trans-
posed Art. 2 (3) of the Directive 99/44 in its Consumer Protection Act, stating that it shall be 
deemed no lack of conformity for the purposes of this article if, at the time the contract was 
concluded, the consumer was aware, or could not reasonably be unaware of, the lack of con-
formity, or if the lack of conformity has its origin in materials supplied by the consumer. In 
all the other participating states, unchanged rules with a common origin in the Yugoslav Law 
of Obligations of 1978 still apply, where a seller shall not be responsible for defects if they 
were known to the buyer at the moment of entering into contract or if it was impossible for 
them to remain unknown to him. The national legislation of all participating countries fore-
sees remedies that are available to the consumers where there is a lack of conformity in the 
goods, as provided in Art. 3 of the Directive 99/44. They could be found in the Law on Con-
sumer protection or Laws on Obligation, or both; with speciÞ c variations. As for the consum-
ers’ choice between the remedies, the national legislation in the Þ eld of consumer protection 
provides free choice between the remedies, with or without imposing formal conditions for 
its exercise in all countries except in Montenegro where there is clear hierarchical order. The 
laws on obligation in Bosnia and Herzegovina, Croatia, Serbia, and Macedonia, however, 
when regulating the remedies, which inter alia apply to all transactions, sets forth order by 
which they could be exercised. When considering the availability of particular remedy Art. 
3(3) of the Directive 99/44 requires proportionality element to be considered. This provision 
is transposed to the letter of the Directive only in the legislation of Albania. However, the 
principle of good faith and fair dealing on which the obligations are to be based as provided 
in the laws of Bosnia and Herzegovina, Croatia, Serbia, Macedonia and Montenegro made 
lead to interpretation of the ruled on liability for non-conformity in the same meaning as 
those of the Directive 99/44. In the studied countries there is not similar pattern when it 
comes to the transposition of the rules on impossibility as set in as set in the Art.3 para. (3) 
Directive 99/44. There is no transposition in the Albanian legislation, while in Bosnia and 
Herzegovina, Croatia, Serbia, Macedonia and Montenegro by application of the rules of im-
possibility for performance, the same results as set in the Directive 99/44 could be achieved. 
National rules within the meaning “Free of charge” as set in Art.3 para. (4) of Directive 
99/44, with some differences in wording exist in all studied countries’ legislation. Art. 5(1) 
of the Directive 99/44 speciÞ es that a seller is liable for a lack of conformity which arises 
within two years of delivery. The national legislation of the studied countries differs. In Al-
bania, Bosnia and Herzegovina and Croatia the time limit is two years, while in Macedonia 
and Montenegro is set to one year. In Serbia this period is six months. It is to be noted that 
the national legislation of Bosnia and Herzegovina, Croatia, Serbia, Macedonia and Mon-
tenegro differentiates between visible and invisible ß aws and sets different limits within the 
period of liability when the consumer may revoke remedies depending on the nature of the 
ß aw. The option to reduce the set “two–year time period”, provided by Art. 7(1) of Directive 
99/44 is transposed only in the legislation of Croatia. The option to provide that a consumer 
must notify a seller of a lack of conformity within a period of two months from the date on 
which the consumer detected this as provided for by Art. 5 para.(2) of Directive 99/44 was 
not used only by Albania. The option for suspension of the two–year period was not trans-
posed in the legislation of Albania and of Bosnia and Herzegovina. The option for suspension 
of the two–year period was not transposed in the legislation of Albania and of Bosnia and 
Herzegovina. All countries except for Bosnia and Herzegovina generally comply with the 
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rules on presumption of non-conformity on the Þ rst six months from Art. 5(3) of the Direc-
tive 99/44. The consumer shall not be entitled to have the contract reclined in case of minor 
lack of conformity as set in Art. 3 para. (6) of Directive 99/44 in all countries except for Bos-
nia and Herzegovina. The statement from Recital 15 that it may be provided that where a con-
sumer is entitled to a reimbursement of the purchase price, a deduction may be made to take 
account of the use the consumer has had of the goods since delivery to him could be found in 
the rules of the effects of the termination of the contract provided by the general contract law 
of the countries. The studies countries although with some variation in general comply with 
the requirement of Art. 6 Directive 99/44. The requirements of Art. 4 of the Directive 99/44 
are transposed in the consumer legislation of Albania, while in Bosnia and Herzegovina, 
Croatia, Serbia, Macedonia and Montenegro the issue is regulated under the provisions of the 
Laws of Obligation for contractual and non-contractual liability for damages. Art. 7 (1) of the 
Directive 99/44 is transposed within it meaning in all of the counties. The national legislation 
of all studied countries relied on the provision of Art. 8 of the Directive in order to provide a 
higher level of protection for consumers, either in their acts for consumer protection or in the 
conjunction of those acts with the acts on obligations.
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Part 3:
THE FUTURE OF THE CONSUMER CONTRACT LAW IN 
THE EUROPEAN UNION AND PARTICIPATING STATES

A.  OVERVIEW OF THE COMMISSION PROPOSAL 
FOR A “DIRECTIVE OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL ON CONSUMER RIGHTS“
By Emilia ikara

I.  Introduction 

On 8 October 2008, the Commission published its proposal for a “Directive of the Eu-

ropean Parliament and of the Council on consumer rights“.363 This horizontal directive, which is 

based on full targeted harmonization should change and unite the content of Directive 85/577, 

Directive 93/13, Directive 97/7 and Directive 99/44 and repeal these directives at the same 

time. The Proposal is justiÞ ed in the explanatory memorandum by the fact that the minimum 

harmonization principle has led to a fragmented regulatory framework across the EU, “which 

causes signiÞ cant compliance cost for business wishing to trade cross-border“ on the one hand 

and results in a low level of consumer conÞ dence in cross-border shopping on the other.364 

The proposed Directive shall apply to sales and service contracts concluded between the trad-

er and the consumer,365 while Þ nancial services contracts are excluded, except for certain off-

premises contracts, certain unfair contract terms and certain general provisions.366

II.  Structure

The Proposal is divided in seven Chapters. Chapter I provides common deÞ nitions of 

“consumer”, “trader”, “sales contract” and 17 other deÞ nitions (Art. 2). It also regulates the 

principle of full harmonisation (Art. 4). Chapter II concerns the pre-contractual information 

duties in all sales and service contracts between a consumer and a trader. SpeciÞ c information 

duties and right of withdrawal for distance and off-premises contracts are regulated in Chap-

ter III (Art. 8). For off-premises contracts there is a standard withdrawal form set out in An-

nex I (B) of Proposal which must be included in the traders´ order form. Chapter IV contains 

provisions that were prescribed by Directive 99/44 and Chapter V provisions that were regu-

lated in Directive 93/13. Chapter V is accompanied with Annex II, which contains the so 

363 COM(2008) 614 Þ nal.
364 Ibid., 2.
365 Art. 3 of the Proposal
366 Art. 3 (2) of the Proposal
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called “black list” of unfair contract terms, and with Annex III, which regulates contract 

terms which are presumed to be unfair. Chapter VI contains inter alia provisions on transpo-

sition of the Directive and Chapter VII Þ nal provisions.

III.  Targeted Full Harmonization

Pursuant to Art. 4 of the Proposal member states may not maintain or introduce, in their 

national law, provisions diverging from those laid down in this Directive, including more or 

less stringent provisions to ensure a different level of consumer protection. Although the Pro-

posal states that the horizontal Directive is based on full targeted harmonization,367 the re-

view of the Proposal demonstrates targeting of almost all measures for full harmonization.368 

Unlike previous consumer protection directives, which were based on minimum harmoniza-

tion principle and allowed member states adopting or maintaining more favourable provi-

sions to protect consumers in the Þ eld which they covered, the new Directive prohibits alter-

ations in transposition.

IV.  DeÞ nitions

Many of the common deÞ nitions regulated in Chapter I of the Proposal have been 

changed and broadened in order to cover a wide range of transactions. For instance, deÞ ni-

tions of “sales contract”,369 “service contract”,370 and “distance contract” cover the majority 

of all consumer transactions.371 Art. 2 (6) of the Proposal introduces a new and simpliÞ ed 

deÞ nition for „distance contract” as any sales or service contract where the trader, for the 

conclusion of the contract, makes exclusive use of one or more means of distance communi-

cation. According to Art. 2 (8) of the Proposal an “off-premises contract” is any sales or ser-

vice contract concluded away from business premises with the simultaneous physical pres-

ence of the trader and the consumer or any sales or service contract for which an offer was 

made by the consumer in the same circumstances. Off-premises contract exists even if the 

sales or service contract were concluded on business premises but negotiated away from business 

premises,372 and the business premises include also market stalls and fair stands where the 

trader carries on his activity on a regular or temporary basis.373 Art. 2 (18) of the Proposal re-

places the term “guarantee” as used in the Directive 99/44 with the term “commercial guar-

antee”. However, the deÞ nition remained similar, except for removal of one part of deÞ ni-

tion, namely “given without extra charge”. This new formulation leads to the inclusion of 

guarantees which can be purchased (“extended warranties”). The notion of “consumer” has 

been changed and includes purposes which are outside his “craft” as well as the usual “trade, 

367 COM(2008) 614 Þ nal, 4, 5.
368 A general exception to the full harmonization is contained in Art. 3 (1) of the Proposal, which 

deÞ nes the scope of application, namely business to consumer sales and service contracts. Departure 
from this general rule is allowed in some other provisions which refer to member states law, for instance 
in Art. 6 (2) of the Proposal according to which the consequences of any breach of general information 
requirements (Art. 5) shall be determined in accordance with the applicable national law.

369 Art. 2 (3) of the Proposal.
370 Art. 2 (5) of the Proposal.
371 C. Twigg–Flesner, D. Metcalfe, “The proposed Consumer Rights Directive – less haste, more thought?”, 

European Review of Contract Law 2009, http://ssrn.com/abstract=1345783, last visited 19.2.2010, 2.
372 Art. 2 (8) of the Proposal.
373 Art. 2 (9) of the Proposal.
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business or profession” in the current consumer protection directives.374 The Proposal uses 

the term “trader” and replaces all different terms used in current directives, such as “supplier”, 

“seller”, “trader” and “seller or supplier”. “Trader” is deÞ ned as a natural or legal person who 

is “acting for purposes relating to his trade, business, craft or profession”, with the added ref-

erence to “anyone acting in the name of or on behalf of a trader”.375

V.  Information duties

Consumer information is dealt with in Chapter II (Art. 5 to 7 of the Proposal). Art. 5 (1) 

of the Proposal prescribes the general information requirements for the trader, except if they 

are already apparent from the context. This information concerns e.g. the main characteris-

tics of the product, address and the identity of the trader, price and arrangements for payment, 

delivery, performance etc., and once provided they become part of the contract.376 Art. 7 of 

the Proposal regulates speciÞ c information requirements for intermediaries. Alongside the 

general information duties in Chapter II, Chapter III regulates in its Art. 9 certain special in-

formation requirements for distance and off-premises contracts, like information on arrange-

ments for payment, delivery and performance, on conditions and procedures for exercising 

the right of withdrawal, on address of the place of business of the trader to which the consum-

er can address complaints etc. With respect to off-premises contracts, this information shall 

be given in the order form (Art. 10 of the Proposal) while with respect to distance contracts, 

it shall be given or made available to the consumer prior to the conclusion of the contract 

(Art. 11 of the Proposal). 

VI.  Right of withdrawal 

Art. 12 to 19 of the Proposal regulate the right of withdrawal for distance and off-prem-

ises contracts. Unlike the seven day period prescribed in the current directives, the withdraw-

al period is extended to fourteen days. With respect to off-premises contracts the withdrawal 

period begins once the consumer has signed the order form or, in appropriate circumstances, 

has received a copy thereof on another durable medium, and for distance contracts it begins 

once the consumer has acquired the material possession of the goods, or in case of provision 

of services from the day of the conclusion of the contract.377 However, if the trader has not 

provided the consumer with the information on the right of withdrawal, the withdrawal peri-

od expires three months after the trader has fully performed his other contractual obliga-

tions.378 When exercising his right of withdrawal the consumer should “inform the trader of 

his decision to withdraw on a durable medium”, either in his own words, or using the stan-

dard withdrawal form as set out in Annex I (B).379 No other formal requirements can be add-

ed to the standard withdrawal form. With regard to distance contracts concluded on the Inter-

net, the trader may in addition allow the consumer to electronically Þ ll in and submit the 

standard withdrawal form on the trader’s website in which case the trader shall communicate 

to the consumer an acknowledgement of receipt of such a withdrawal. The exercise of the 

374 Art. 2 (1) of the Proposal.
375 Art. 2 (2) of the Proposal.
376 Art. 5 (3) of the Proposal.
377 Art. 12 (2) of the Proposal.
378 Art. 13 of the Proposal.
379 Art. 14 of the Proposal.
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right of withdrawal shall have the effect of terminating the obligations of the parties.380 Up-

on withdrawal, the trader must reimburse any payment received from the consumer within 

thirty days, but may wait until the consumer returns the goods.381 In case of withdrawal the 

consumer is obliged to return goods to the trader within fourteen days from the day on which 

he communicated his withdrawal, unless the trader offers to collect them. The consumer can 

only be charged for the direct cost of returning the goods and can only be liable for any di-

minished value of the goods resulting from the handling other than what is necessary to as-

certain the nature and functioning of the goods. If the trader has not properly informed the 

consumer on his right to withdrawal, the consumer shall not be liable at all. The consumer 

shall bear no cost for services performed, in full or in part, during the withdrawal period 

where the contract was subject to a right of withdrawal.382 A number of exceptions from the 

right of withdrawal are regulated in Art. 19 of the Proposal and can be divided into excep-

tions regarding distance contracts (Art. 19 (1))383 and exceptions regarding off-premises con-

tracts (Art. 19 (2)). Art. 20 of the Proposal excludes the application of whole Chapter III with 

respect to certain distance and off-premises contracts.

VII.  Sales contracts

Chapter IV regulates other consumer rights speciÞ c to sales contracts and encompasses, 

with important modiÞ cations, the provisions contained in Directive 99/44. While most sig-

niÞ cant provisions on conformity, on sellers’ strict liability for non-conformity, on criteria for 

the assessment of non-conformity, on remedies and on commercial guarantees have been tak-

en over, certain new provisions have been introduced.384 According to Art. 21 of the Propos-

al this Chapter applies to sales contracts, whereby in case of mixed-purpose contracts for 

goods and services, this Chapter only applies to the goods. It also applies to contracts for the 

supply of goods to be manufactured or produced. However, it does not apply to spare parts 

replaced by the trader when remedying the lack of conformity of the goods by repair under 

Art. 26 of the Proposal. Also, member states may decide not to apply provisions of this Chap-

ter to the sale of second-hand goods at public auctions. The Proposal introduces new provi-

sions on delivery and the passing of risk in Articles 22 and 23. The trader delivers goods by 

transferring the material possession to the consumer or to a third party other than the carrier 

and indicated by the consumer, within maximum thirty days from the conclusion of the con-

tract.385 Where the trader fails to fulÞ l his obligations to deliver, the consumer is entitled to a 

refund of any sums paid within seven days from the delivery date.386 According to Art. 23 (1) 

of the Proposal “the risk of loss of or damage to the goods shall pass to the consumer when 

he or a third party, other than the carrier and indicated by the consumer has acquired materi-

al possession of the goods”. If the consumer or a third party, other than the carrier and indi-

cated by the consumer has failed to take reasonable steps in taking the material possession of 

380 Art. 15 of the Proposal.
381 Art. 16 of the Proposal.
382 Art. 17 of the Proposal.
383 E.g. according to Art.19 (1) lit. a) of the Proposal where service provision commences during the 

withdrawal period with the consumer’s consent, no right of withdrawal exists.
384 H.-W. Micklitz, N. Reich, “Crónica de una muerte anunciada: The Commission proposal for a 

„directive on consumer rights””, Common Market Law Review, 46/2009, 501.
385 Art. 22 (1) of the Proposal.
386 Art. 22 (2) of the Proposal.
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the goods, the risk shall pass to the consumer at the time of delivery as agreed by the par-

ties.387 Another novelty represents the different approach of the Proposal with regard to the 

consumer’s remedies in case of a lack of conformity. Although the list of remedies remains 

essentially the same and includes repair or replacement, reduction in price and rescission, 

Art. 26 (2) of Proposal gives the “trader” the right to choose between repair and replacement. 

The consumer may choose remedies only under the limited conditions in Art. 26 (3) and (4) 

of the Proposal.388 If the trader has proved that remedying the lack of conformity by repair or 

replacement is unlawful, impossible or disproportionate, the consumer may choose between 

price reduction and rescission of contract.389 However, the consumer may only rescind the 

contract if the lack of conformity is not minor. Unlike Directive 99/44, the Proposal express-

ly regulates in its Art. 27 (2) that the consumer may claim damages for any loss not remedied 

in accordance with Art. 26 on the other remedies. An important change concerns time limits, 

where new Art. 28 (4) of the Proposal imposes a duty of the consumer to notify the trader of 

the lack of conformity within two months of detection.

VIII.  Contract terms

Chapter V of the Proposal incorporates the provisions contained in Directive 93/13.390 

According to Art. 30 (1) of the Proposal, Chapter V applies to contract terms drafted in ad-

vance by the trader or a third party, which the consumer agreed to without having the possi-

bility of inß uencing their content, especially standard form contracts. If the consumer had the 

possibility of inß uencing some of the terms, Chapter V still applies to other contract terms which 

form part of the contract.391 Art. 31 of the Proposal introduces new transparency requirements, 

under which contract terms must inter alia be “made available to the consumer in a manner 

which gives him a real opportunity of becoming acquainted with them before the conclusion 

of the contract”.392 Also, the trader needs consent of the consumer regarding any payment in 

addition to the remuneration foreseen for the trader’s main contractual obligation. If the trader 

uses default options by requiring the consumer to reject in order to avoid the additional payment, 

the consumer is entitled to reimbursement of this payment.393 Exclusions previously con-

tained in Art. 4 (2) of the Directive 93/13 are now regulated in Art. 32 (3) of the Proposal, 

which excludes the main subject matter of the contract and the adequacy of the remuneration 

from the control of fairness. Under Art. 37 of the Proposal the consumer will not be bound by 

contract terms which are unfair, whereby contract terms, as set out in the „black list“ in An-

nex II, are considered unfair in all circumstances (Art. 34) and contract terms, as set out in 

the „grey list“ in Annex III, are considered unfair, unless the trader has proved that such con-

tract terms are fair (Art. 35). The list in Annex III of the Proposal is very similar to the list in 

the Annex to the Directive 93/13. However, there are few minor changes and several of the 

terms previously presumed to be unfair entered the “black-list” in Annex II of the Proposal.

387 Art. 23 (2) of the Proposal.
388 Art. 3 (5) of the Directive 99/44 has been replaced with Art. 26 (4) of the Proposal, according to 

which the consumer may resort to any remedy available under para. 1, where one of the special situations 
exists, e.g. when the trader has failed to remedy the lack of conformity within a reasonable time.

389 Art. 26 (3) of the Proposal.
390 Arts. 30 to 39 of the Proposal.
391 Art. 30 (2) of the Proposal.
392 Art. 31 (2) of the Proposal.
393 Art. 31 (3) of the Proposal.
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IX.  Conclusions

The Commission Proposal for a Directive on consumer rights represents an important piece 
of legislation, which tries to develop a coherent set of rules in European consumer contract law. 
The introduction of uniÞ ed common deÞ nitions, rules on information duties and of central 
regulation of right of withdrawal for distance and off-premises contracts should affect the 
current regulatory fragmentation in this Þ eld and thus contribute to legal certainty of consumers. 
However, with the exception of these improvements and certain additional rules, the Proposal 
largely replicates the content of the current consumer protection directives. The major difference 
represents the shift from the minimum to full harmonisation principle. The application of this 
principle will mean the achievement of comparably higher level of consumer protection on the 
one hand, and the reduction of the existing level of consumer protection in individual states on 
the other. While full harmonization is suitable for provisions on withdrawal and on speciÞ c 
information duties, it is not appropriate for provisions on remedies in sales contracts and pro-
visions on black and grey list of unfair contract terms. In conclusion, although the Proposal 
should be improved and revised by the European legislator, it undoubtedly represents a good 
starting point for a discussion on the future of coherent European consumer contract law.394

394 This discussion was recently continued by publication of Green Paper from the Commission on 
policy options for progress towards a European Contract Law for consumers and businesses, COM(2010) 
published on 1 July 2010. The purpose of this Green Paper is to set out the options on how to strengthen 
the EU internal market by making progress in the area of European Contract Law, and launch a public 
consultation to gather orientations and views from relevant stakeholders. To this purpose the Commission 
has set up an Expert Group to study the feasibility of a user-friendly instrument of European Contract Law 
and which will assist the Commission in selecting certain parts of the Draft Common Frame of Reference 
(DCFR) which are directly or indirectly related to contract law. This instrument could range from non-
binding to binding, depending on offered options, where Option 1. ends with mere publication of the results 
of the Expert Group, Option 2. foresees the adoption of an ofÞ cial „toolbox“ for the EU legislator, Option 
3. is based on attachment of the instrument of European Contract Law to a Commission Recommendation 
addressed to the Member States and Option 4. foresees adoption of a Regulation setting up an optional 
instrument of European Contract Law in each Member State. Furthermore, Option 5. recommends the 
adoption of Directive on European Contract Law, which would harmonize national contract law on the 
basis of minimum common standards. On the contrary Option 6. foresees the adoption of Regulation 
establishing a European Contract Law, while Option 7. suggests the adoption of Regulation establishing 
a European Civil Code. Depending on the results of the consultation, that will run form 1.7.2010 to 
31.1.2011 the Commission could propose further action by 2012.
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B.  TRANSPOSITION OF PROPOSED DIRECTIVE 
ON CONSUMER RIGHTS INTO THE NATIONAL LAWS 

OF THE PARTICIPATING STATES
By Zvezdan a enovi , Emilia ikara,

Jadranka Dabovi -Anastasovska, Nada Dollani, Nenad Gavrilovi , 

Marija Karaniki -Miri , Zlatan Meški  and Neda Zdraveva

I.   Common Issues Regarding Transposition of Proposed Directive 

on Consumer Rights 

There are numerous practical problems which could arise from the process of imple-

mentation of a proposed Directive into national laws both of member as well of participating 

states. Full harmonization will complicate the integration of Directives provisions into their 

general system of contract law. When transposing the current consumer protection directives 

many of the participating states used the minimal clause in order to enhance the level of con-

sumer protection. As a consequence of the full harmonisation principle on which the pro-

posed Directive is based, these countries will now be forced to lower their national level of 

consumer protection in certain aspects fully harmonized by the proposed Directive. At the 

end of the day this could lead to a paradox result, where the provisions of the national gener-

al contract law of a given country would be more favourable then the special consumer pro-

tection rules. For instance, when transposing information requirements from the proposed 

Directive, the national legislator will not be able to introduce, or uphold any additional infor-

mation requirements for the trader with regards to a sale or service contract concluded with 

a consumer. Another important problem concerns the legislative technique, which is to be ap-

plied when transposing this horizontal directive. Although the participating states are not re-

quired to copy and paste the Directive, it will most probably be implemented verbatim in or-

der to avoid unnecessary errors and omissions. Finally, the participating states will have to 

answer the question of major importance, namely how and where to implement the proposed 

Directive: within the existing national civil codes or consumer codes.395 For some of the par-

ticipating states the transposition of the proposed Directive could even represent a motive for 

the reform of their national civil law.

II.   Transposition of Proposed Directive on Consumer Rights into the National Laws 

of the Participating States 

1.  Transposition of Proposed Directive on Consumer Rights into Albanian Law 

The Albanian legislator by adopting a separate Act on Consumer Protection has already 

made the choice to leave consumer rights outside of the Civil Code. This approach might 

have been dictated by several reasons. One of the main reasons might have been the pressure 

of time. Being under the obligation of the Stabilization and Association Agreement to ap-

proximate and harmonize the legislation with the European acquis and aiming to ensure a

395 H. Schulte–Nölke, “The transposition of European consumer directives into the national laws of 
the EU–Member States”, Tijdschrift voor Consumentenrecht en handelspraktijken, 4/2009, 133.
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policy of active consumer protection within a short time396, without any doubt the Albanian 

legislator would have chosen the shortest and easiest way to approach consumer issues. On 

the other side, adopting a separate and single act is a model offered also by many Member 

States, and seems therefore an acceptable approach to address the issues of consumer protec-

tion while fulÞ lling European standards, which seems to be the main concern of the govern-

ment and the legislator, as well. In addition, considering that the European consumer law is 

an ongoing process, amending a single and separate Act seems more appropriate and reason-

able than amending the Civil Code. 

Concerning the transposition of the proposed Directive, which requires horizontal full 

harmonization, it is quite predictable that the Albanian legislator will amend the existing 

Consumer Protection Act from 2008. The principle of maximum harmonization will facilitate 

enough the drafting work of the responsible Ministries, as they will adopt verbatim the trans-

position approach. But one could also come to the conclusion that the transposition of this 

proposed Directive will present the best opportunity to adopt the “big solution” of transpos-

ing the consumer rights into the Civil Code. This opportunity can even be used as a justiÞ ca-

tion to revise and improve the systematization and harmonization of the whole Civil Code, 

by avoiding systematic inconsistencies and incoherencies faced so far. Another argument in 

favour of transposing the proposal Directive into the Civil Code is that there already exists 

such an experience in Albania. For example, the Directive 85/374 on product liability is 

transposed in the Civil Code397 since its adoption in 1994, the same holds true for the right to 

withdrawal in doorstep situation398 or some unfair terms399, which in fact are applicable to 

every party in a contract. This “big solution” would in any case require a very strong will 

from all interested parties. 

However, the more probable approach seems to be the amendment of the Consumer 

Protection Act. The occasion still represents the opportunity to at least reach an internal har-

monization of speciÞ c norms on consumer contracts with the general law of contracts provid-

ed by Civil Code, in order to make the Consumer Protection Act effective and applicable. 

2. Transposition of Proposed Directive on Consumer Rights into Bosnian Law

In Bosnia and Herzegovina a horizontal consumer protection directive with a maximum 

harmonization approach could most probably only be transposed within a separate consum-

er protection act. The most important reasons are political in nature, considering that in a 

Þ eld of law which changes so rapidly as the European Consumer Protection Law, a directive 

which uniÞ es most of the provisions of this Þ eld may not be transposed in an act where the 

political will for its adoption lacks for more than a decade. Namely, the Draft Law of Obliga-

tions of Bosnia and Herzegovina of 2006, which transposed not less than thirteen Consumer 

Directives, and the Draft Law of Obligations of 2010, which is adopted by the Council of 

396 Stabilization and Association Agreement between the European Communities and their Member 
States, of the one part, and the Republic of Albania, of the other part signed on 12 June 2006, entered into 
force on 1 April 2009, in its Art. 6, 5-th intend reads: “During the Þ fth year after the date of entry into 
force of this Agreement, the Stabilisation and Association Council shall evaluate the progress made by 
Albania, and shall decide whether this progress has been sufÞ cient for the passage into the second stage 
in order to achieve full Association. …”, http://ec.europa.eu/enlargement/pdf/albania/st08164.06_en.pdf, 
last visited 30 April 2010. 

397 Art. 628 et seq., Albanian Civil Code, OG RAl No.11/94. 

398 Article 672, Albanian Civil Code.
399 Article 686, Albanian Civil Code.
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Ministers as a Proposal for a Law of Obligations and transposed seven Consumer Directives, 
both failed to pass the legislative procedure because the political representatives of the enti-
ties could not agree on whether Bosnia and Herzegovina needs a Law of Obligations on the 
entity or state level. The Consumer Protection Act which was enacted on state level in 2002400 
and replaced by a new Consumer Protection Act in 2006401 did not experience any problems 
of this kind. Hereby, only the question of politically possible transposition is answered. When 
searching for the best way of transposition, it must be taken into consideration that the Con-
sumer Protection Act, although Þ rst adopted eight years ago, did not gain almost any impor-
tance in practice. The long tradition of provisions on obligations exclusively contained in the 
Law of Obligations prevails against the applicability of the Consumer Protections Act as lex 
specialis in case of consumer contracts. In accordance with Art. 1 (2) of the Consumer Pro-
tection Act in case of doubt or collision of provisions of this Act and another legal source as 
the Law of Obligations, the one which provides “higher level of consumer protection” shall 
apply. It is doubtful whether such provision would be in accordance with the maximum har-
monization approach of the horizontal directive. Consequently, only a “copy and paste” trans-
position into a separate legal act seems possible, but would neither contribute to a closer con-
nection between Law of Obligations and Consumer Protection, which is of great importance 
for the development of this Þ eld of law in general, nor to greater application in practice.

3. Transposition of Proposed Directive on Consumer Rights into Croatian Law

The answer to the question of where to transpose the proposed Directive on consumer 

rights is very complex and depends on more than one factor. At the beginning of the process 

of approximation of national contract law with the acquis, the Croatian legislator tried to pre-

serve the traditional system and values of the Civil Obligations Act (COA) from frequent 

amendments by adopting a special and separate Consumer Protection Act (CPA). Most of the 

consumer protection directives, inter alia Directives 85/577, 93/13, and 97/7, were trans-

posed in the CPA. Only if otherwise provided in CPA as lex specialis, the obligation-law re-

lationships between the consumer and the trader shall be subject to the provisions of the COA 

as lex generalis.402 After adopting a new COA in 2005, the Croatian legislator decided to use 

the transposition of three consumer protection directives, namely of Directives 85/374, 

90/314 and 99/44 for the modernization of the existing provisions of the COA.403 Finally, 

when implementing Directive 2008/48, the Croatian legislator decided to adopt a separate 

Consumer Credit Act404 as lex specialissima in relation to CPA. The described legal situation 

complicates the prediction on possible ways of the transposition of the proposed Directive on 

consumer rights. Undertaking of the Croatian legislator would not only depend on questions 

of substantive but also on questions of political and practical nature. For instance, the trans-

position of a directive depends also on time period in which the preparing ministries have to 

meet the transposition duty. Since the consumer law is considered to be speciÞ c private law 

in relation to the general civil law, one can presume that the transposition will be made with-

in the CPA. The main problem would be the transposition of the proposed Directive with re-

gard to provisions of Directive 99/44, some of which were transposed supererogatory (über-

400 Consumer Protection Act, OG BA, No. 17/02.
401 Consumer Protection Act, OG BA No. 25/06.
402 Art. 2 (2) of the Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
403 Civil Obligation Act, OG RH No. 35/05, 41/08.
404 Consumer Credit Act, OG RH No. 75/09.
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schießend) into the COA in order to cover not only B2C, but also B2B and C2C sales con-

tracts. Since the Proposal is restricted to “business-to-consumer” contractual relationships, 

this way of transposition will not be possible. Finally, although the transposition of the pro-

posed Directive should represent an opportunity to bring consumer law closer to general con-

tract law, it seems that the transposition within the separate consumer code, e.g. Croatian 

Consumer Protection Act is more compatible with the objective of the proposed directive.

4. Transposition of Proposed Directive on Consumer Rights into Macedonian Law

The Macedonian Law on Obligations405, adopted in 2001 on the basis of the fundamen-

tal principles of the Law on Obligations of SFR Yugoslavia, is legislative act that in a way 

serves as a Code of the obligation relations. The legislator within the Law on Obligations 

adopted traditional system and method of regulation of the obligation relations, so as the spe-

ciÞ cities of the consumer relations were regulated by a separate Law on Consumer Protec-

tion406 as lex specialis407. 

The amendments made on the Law on Obligations in 2008 were made inter alia to pro-

vide for relevant transposition of Directive 85/374, Directive 93/13, Directive 99/34 and Di-

rective 99/44. The Law on Consumer Protection as described in Part I of this Compendium 

is in general approximated to the existing directives in the Þ eld of consumer protection. 

The National Program of Adoption of the Acquis Communautaire408 provides, for the 

second half of 2010, amendments of the Law on Consumer protection, so as it full approxi-

mation with Directive 2005/29/EC and Directive 98/27/EC. By adoption of Law on distance 

marketing of consumer Þ nancial services transposition of the Directive 2002/65/EC in the 

national legislation is foreseen. Amendments of the relevant legislation in Þ eld of food safe-

ty is also planned, The NPAA also sets as one of the short term priorities adoption of Law on 

Market Surveillance, that should provide legal framework for establishment of Coordinative 

Body that shall monitor the fulÞ lment of the legal requirements for provision of high stand-

ards of inter allia consumer protection. 

Although the relevant programs and plans for the adoption of the Acquis Communitaire 

do not foresee any other legislative activities in the Þ eld of consumer protection, eventual 

adoption of the Proposed Directive on Consumer Rights shall affect the national legislation 

due to the standing obligation of the country to approximate its legislation with the one of the 

European Union. However, how this process will be delivered is a question that will need se-

rious consideration. Following the existing approach to regulate the speciÞ c issues on the 

consumer protection by lex specialis, it is to be expected that the main method of transposi-

tion will be by amendments of the Law on Consumer Protection or eventually adoption of 

new law. Nonetheless, it should be expected that it will be examined how the (Proposed) Di-

rective on Consumer Rights affects in general the contractual relations so as to consider 

amendments to the Law on Obligations.

405 Law on Obligations, OG RM No. 18/2001, 4/2002, 5/2003, 84/2008, 81/2009 and 161/2009. 
406 Law on Consumer Protection, OG RM No. 38/2004, 77/2007 and 103/2008.
407 By Art. 2, para. 2 of the Law on Consumer Protection, on the contractual and other obligation 

relations of the trade of goods and services the provisions of the Law on Obligations shall be applied, 
unless otherwise speciÞ ed by the Law on Consumer Protection. 

408 National Program for the Adoption of the Acquis Communautaire, Revision 2009, chapter 3.28; 
http://www.sep.gov.mk/content/Dokumenti/EN/00%20NATIONAL%20PROGRAMME%20FOR%20ADOP-
TION%20OF%20THE%20ACQUIS%20COMMUNAUTAIRE%202009.pdf 
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5. Transposition of Proposed Directive on Consumer Rights into Montenegrin Law

Montenegro stays faithful to the approach that most of consumer protection directives 

should be transposed in a separate consumer protection piece of law, while some of them will 

be transposed with other general or sector speciÞ c legislation. This is the manner in which in 

year 2011 a large intervention will be launched and, instead of mere amendments, a whole 

new text of CPL is planned to be prepared and adopted. 

In relation to the Proposed Directive on Consumer Rights, general opinion in Montene-

gro is that such a horizontal instrument can offer the possibility to tackle important consum-

er rights and secure their consistency, while at the same time can contribute to simpliÞ cation 

of certain rules and raise awareness of consumers on their rights. However, in parallel, the 

impression is that being maximum harmonization tailored it can limit practical value that 

consumer are enjoying under old acquis regime and reduce the level of protection in situa-

tions where participating states were free to set stricter rules.

Among other things, in practice this means that it is still to be observed how the relation 

between consumer protection legislation and general contractual law will look like when the 

Proposed Directive on Consumer Rights becomes part of Montenegrin obligation stipulated 

by Title VI “Approximation of Laws, Law Enforcement and Competition Rules“, and Art. 72 

of the SAA. This among the others refers to concerns how to evade situation where the pro-

visions of the Montenegrin general contract law would be more favourable to consumers then 

the special consumer protection rules, as the former beside B2B, C2C and P2P contracts is 

applicable also to B2C. 

In any case Montenegro as a country that has already submitted ofÞ cial Responses to 

the Questionnaire for the preparation of the Opinion to the application on membership, is 

awaiting its candidate status, and harmonization of legislation in a priority area such as con-

sumer protection will be challenging but is a must and achievable.

6. Transposition of Proposed Directive on Consumer Rights into Serbian Law 

The existing Serbian Consumer Protection Act of 2005 contains some feeble attempts to 

transpose a number of consumer directives.409 

It would be fair to say that the Consumer Protection Act of 2005 only touches upon 

these areas, which in no way suggests that it is in compliance with the relevant directives. As 

regards the civil law aspects of Consumer Protection Act of 2005, it only roughly indicates 

the main principles of the Acquis.

There are no indications of any intentions to amend the Law on Obligations of the Repub-

lic of Serbia,410 in order to transpose any of the European Consumer Protection Directives.411 

The ideas of reforming the Law of Obligations, as presented in the Report of the Gov-

ernment Commission (2009), are predominantly inspired by the Skica za zakonik o obligaci-

jama i ugovorima (a 1969 Draft written by Professor Mihailo Konstantinovi , founder of the 

409 Consumer Protection Act, OG RS No. 79/2005.
410 Law on Obligations of the Republic of Serbia, OG SFRY No. 29/78, 39/85, 45/89 and 57/89, OG 

FRY No. 31/93, 31/93, 22/99, 23/99, 35/99, 44/99.
411 Cf. Report of Serbian Civil Law Drafting Commission (2007): Vlada Republike Srbije. Komisija 

za izradu Gra anskog zakonika, Rad na izradi Gra anskog zakonika. Izveštaj Komisije sa otvorenim 
pitanjima, Pravni život, Tom III, 11/2007, 5–407. Report of Serbian Civil Law Drafting Commission in 
respect of reform of the Law of Obligations (2009): Komisija za izradu Gra anskog zakonika, Prednacrt. 
Gra anski zakonik Republike Srbije. Druga knjiga. Obligacioni odnosi, Vlada Republike Srbije, Beograd 
2009, 1-451.
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Belgrade school of Civil Law), on which the existing Law of Obligations heavily relies. 
Namely, in the year 1978 the Legislator left out some of the proposals of Skica, and the Gov-
ernment Commission considers revisiting these proposals. Also, the Commission reß ects on 
introducing certain changes based on national jurisprudence and on comparative perspective, 
i.e. the well-settled concepts of other European legal systems. However, there are no traces 
in the works of the Commission, of taking into account Consumer directives.

However, attention must be called to the fact that, at the time of this writing (June 2010), 
the Serbian Ministry of Trade and Services, as the line ministry for the area of consumer pro-
tection, Þ nds itself at the Þ nal stages of drafting a proposal for the new Consumer Protection 
Act, which should enter the parliamentary procedure during the autumn 2010, and which 
aims to fully transpose the consumer Acquis. It is more than obvious that the Proposal for a 
Directive on consumer rights412 was taken into consideration in the course of drafting the 
Proposal for the new Consumer Protection Act.

412 Commission Proposal for a Directive on consumer rights, COM (2008) 614/3.
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C.  PRIVATE INTERNATIONAL LAW IN CONSUMER 
CONTRACTS

By Zlatan Meški

Consumer protection in Private International Law of the European Union is mainly 

based on Art. 6 of the Rome I Regulation413, Arts. 15-17 of the Brussels I Regulation414 

and the provisions on conß ict of laws of the new generation of Consumer Directives415. 

On the one hand the inter-coordinated Rome I and Brussels I ensure consumer protection 

by providing jurisdiction of the courts of the member state in which the consumer is domi-

ciled, irrespective of the fact whether the consumer is claimant or defendant, which then 

apply domestic law.416 In order to provide cross-border protection for consumers, Art. 15 

Brussels I and Art. 6 Rome I contain a common minimum requirement, that the profes-

sional directs his activities to the state of the consumer’s domicile/habitual residence and 

the contract falls within the scope of such activities. On the other hand, the provisions on 

conß ict of laws of consumer directives aim to secure the applicability of national provi-

sions which transpose the directives when there is a „close connection“ with the territory of 

(one or more) member states and the consumer contract contains a choice of law clause in 

favour of a non-member state. Since these provisions try to guarantee the level of consum-

er protection provided by the directives against the assumed lower level of protection in the 

non-member states, their transposition in the laws of the states participating in this project 

will make sense when the participating state becomes a member of the EU. Their obliga-

tion to transpose provisions on conß ict of laws of the consumer directives also depends on 

the future of the “horizontal directive”. In the “Directive of the European Parliament and of 

the Council on consumer rights”417 there are no private international law provisions includ-

ed and the new directive with the concept of “maximum harmonization” shall according to 

its Art. 47 repeal the four directives, which were subject of this analysis. This would solve 

the ongoing discussion on the hierarchy of laws between the transposed provisions on con-

ß ict of laws of the directives and the Rome I. At present, according to Art. 23 Rome I the 

413 Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008 on 
the law applicable to contractual obligations (Rome I), OJ L 177/6, 04/07/2008, p. 6-16.

414 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters, OJ L 012, 16/01/2001, p. 1 –23.

415 Art. 6 (2) of the Council Directive 93/13/EEC of 5. April 1993 on unfair terms in consumer 
contracts, OJ L 095, 21/04/1993, p. 29 –34; Art 12 (2) of the Directive 97/7/EC of the European 
Parliament and of the Council of 20. May 1997 on the protection of consumers in respect of distance, OJ 
L 144, 04/06/1997, p. 19 –27, as amended by Directive 2002/65/EC, Directive 2005/29/EC and Directive 
2007/64/EC; Art. 7 (2) of the Directive 1999/44/EC of the European Parliament and of the Council of 
25. May 1999 on certain aspects of the sale of consumer goods and associated guarantees, OJ L 171, 
07/07/1999, p. 12 –16.

416 This statement is true in cases where the concept of “domicile” used by the Brussels I Regulation 
overlaps with the less demanding concept of “habitual residence” used in the Rome I Regulation. See 
M. Stanivukovi , “Ugovori sa potroša ima sa inostranim elementom – merodavno pravo i nadležnost”, 
Zbornik radova Dvadeset godina Zakona o Me unarodnom privatnom pravu, Pravni fakultet Univerziteta 
u Nišu, Niš 2004, 251.

417 COM(2008) 614 Þ nal.
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provisions on conß ict of laws of the directives have priority over the provisions of the 
Rome I.418

Rome I and Brussels I do not need to be transposed, since they will become directly ap-
plicable as soon as the participating states become members of the EU. However, their appli-
cation is already possible in these states. Brussels I may only establish jurisdiction of the 
courts of EU member states, otherwise it would violate Public International Law by interfer-
ing into third states sovereign rights.419 Nevertheless, in cases when the defendant is domi-
ciled in a member state, according to the Owusu420 judgment, Brussels I applies even when 
the facts of the case are connected with only one member state and one or more non-member 
state(s). Consequently, according to Art. 16 of Brussels I, the consumer with the citizenship 
of one of the states participating in this analysis may start proceedings before the courts of 
the member state in which he is domiciled.421 A prorogatio fori departing from the jurisdic-
tion determined by Art. 16 of Brussels I may only be concluded post litem natam. In these 
cases pursuant to Art. 6 (1) Rome I, the law of the country of the consumer’s habitual resi-
dence would apply, regardless of the fact whether it lies within the territory of a member or a 
non-member state of the EU. When having a habitual residence in one of the member states, 
according to Art. 6 (2) Rome I a choice of law clause in favour of one of the states participat-
ing in this analysis would only apply to the extent that it provides a higher level of consum-
er protection than the “internal” mandatory provisions of the country of the consumer’s ha-
bitual residence. When the contract does not fall under the scope of application of Art. 6 
Rome I, according to Art. 3 (3) and (4) Rome I in case when all elements of the situation lie 
within one (member) state, its “internal” mandatory rules apply regardless of a choice of law 
clause in favour of a law of another (member or non member) state422. The new development 
stated in the ECJ judgment Ingmar additionally suggests that some national consumer pro-
tection provisions which transpose the consumer directives may be regarded as “internation-
al” mandatory rules and apply regardless of the applicable law determined by Rome I.423 The 
consumer protection provisions of most of the states participating in this project are explicit-

418 Such hierarchy has been sharply criticized in the legal science, because the private international 
law provisions of the directives only aim to secure the application of consumer law of one of the member 
states, without determining the applicable law. Additionally, most of the member states transposed these 
provisions differently and thereby endangered the legal certainty created by the Rome I Convention; 
See E. Jayme, “Zum Stand des IPR in Europa”, Praxis des Internationalen Privat- und Verfahrensrechts 
(IPRax), 1996, 65. 

419 S. Leible, “Internationales Vertragsrecht, die Arbeiten an einer Rom I-Verordnung und der 
Europäische Vertragsgerichtsstand”, IPRax, 2006, 370.

420 See ECJ, 1 March 2005, C-281/02 –Andrew Owusu v N.B. Jackson, trading as ‘Villa Holidays 
Bal-Inn Villas’, Mammee Bay Resorts Ltd, Mammee Bay Club Ltd, The Enchanted Garden Resorts & Spa 
Ltd, Consulting Services Ltd, Town & Country Resorts Ltd [2005] ECR I-01383, para. (26); This decision 
was brought on the scope of application of the Brussels Convention (Convention of 27 September 1968 
on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters) which is replaced 
by Brussels I.

421 K. Sajko, Me unarodno privatno pravo, Narodne novine, Zagreb 2009, 412. 
422 The formulation of Art. 3 (4) Rome I suggests that in harmonised areas of the Contract law of the 

EU, like the Consumer contract law, these provisions act like national mandatory rules of the state (in this 
case the EU) and are incorporated in the contract regardless of the choice of law. This provision aimed to 
replace the private international law provisions of the consumer protection directives.

423 ECJ, 9 November 2001, C-381/98 – Ingmar GB Ltd and Eaton Leonard Technologies Inc. [2000] 
ECR I-09305; See Z. Meški , “Kolizione norme za zaštitu potroša a u direktivama Evropske zajednice i 
Uredbi Rim I – novi izazov za ZRSZ, Zbornik Pravnog fakulteta Sveu ilišta u Rijeci”, 2/2009, 1017. 
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ly declared as (at least) “internal” mandatory rules.424 Articles 6 (2) Rome I and 3 (3) and (4) 
Rome I only secure the application of mandatory provisions of EU member states. 

The participating states have already put a lot of effort to reform their Private Interna-
tional Law CodiÞ cations, which for the most part are three decades old or older and contain 
no consumer protection provisions425. One of the most important motives for reform was to 
bring their private international law provisions in accordance with the EU Law described 
above. Macedonia is still the only one of the participating states who is able to present a re-
sult of its reform process, namely the Macedonian Private International Law Code of 2007.426 
Art. 25 of the Macedonian Private International Law Code regulates consumer contracts and 
mostly corresponds to Art. 5 of the Rome Convention427, because the Rome I Regulation was 
not adopted at the time of its making. In other participating states revision is still in process 
and will therefore not be further discussed428. Bosnia and Herzegovina is the only state which 
does not consider a revision of its Private International Law Code because it might result in 
the adoption of two different Private International Law Codes, enacted on the entity level, 
and thereby cause additional conß icts of laws. 

424 Art. 5 (1) of the Montenegrin Law on Consumer Protection, OG RMN No. 26/07; Art. 4 of 
the Croatian Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09; Art. 2 of the 
Consumer Protection Act of Bosnia and Herzegovina, OG BA No. 17/02.

425 Albanian Law on enjoyment of civil rights by foreigners and application of foreign law, OG RAl 

No. 3920/64; Most of the successor states of former Yugoslavia still apply an almost unchanged version of 
the Yugoslav Private International Law Code, namely the Act on Resolving Conß icts of Laws with Legal 
Provisions of other Countries in Certain Relations, OJ SFRY No. 43/82 and 72/82.

426 Private International Law Code of the Republic of Macedonia, OG RMac No. 87; German 
translation by Ch. Jessel-Holst, IPRax 2008, 158.

427 C onvention on the law applicable to contractual obligations opened for signature in Rome on 19 
June 1980, OJ L 266, 09/10/1980, p. 1 –19.

428 For example in Croatia already in 2001 a group of professors created “Theses for the Private 
International Law” which should be used as a basis for the Draft of a new Private International Law 
of Croatia (see K. Sajko, H. Sikiri , V. Bou ek, D. Babi , N. Tepeš, Teze za Zakon o Me unarodnom 
privatnom pravu, Izvori hrvatskog i europskog me unarodnog privatnog prava, Informator, Zagreb 
2001, 255-340); See E. ikara, Gegenwart und Zukunft der Verbraucherkreditverträge in der EU und in 
Kroatien, LIT Verlag, Wien (et al.) 2010. 
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Part 4:

LIST OF ABBREVIATIONS AND BIBLIOGRAPHY

Annex A:  LIST OF ABBREVIATIONS

Art(s) article(s)

Al Albania

BA Bosnia and Herzegovina 

BDLO Draft Law of Obligations of Bosnia and Herzegovina 

BLO Bosnia-Herzegovina’s Law of Obligations 

B2B Business to Business 

B2C Business to Consumer 

cca. circa (approximately; about)

CIA Credit Institutions Act

COA Civil Obligations Act (of Croatia)

CPA Consumer Protection Act/Consumer Protection Law

CPL Consumer Protection Law

CRO Croatia

DLO Draft Law of Obligations (of Bosnia and Herzegovina)

EC European Communities

ECJ
Court of Justice of the European Communities, renamed by the Lisbon 
Treaty into Court of Justice of the European Union

ECR European Court Reports

ECU European Currency Unit

ed. editor(s)

e.g. exempli gratia (for example)

et al. et alia (and other)

etc. et cetera (and so forth)

et. seq. et sequentes (and the following one/ones)

EU European Union

EUR Euro 

FN Footnote

FRY Federative Republic of Yugoslavia
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GTZ Deutsche Gesellschaft für Technische Zusammenarbeit (GTZ) GmbH

HRK Croatian Kuna

IA International Agreements

i.e. id est (that is)

infra below

IPRax Praxis des Internationalen Privat- und Verfahrensrechts

LCP Law on Consumer Protection

lit. litera (letter)

LoO Law of obligations 

Mac Macedonia 

MFI`s Micro Finance Institutions 

MN Montenegro

NGO`s Nongovernmental organizations

No. number

OJ OfÞ cial Journal

OG OfÞ cial Gazette

p./pp. page(s)

para(s) paragraph(s)

P2P Public to Private

ref. reference

RAl Republic of Albania 

RH Republic of Croatia

RMac Republic of Macedonia

RMN Republic of Montenegro

RS Republic of Serbia

SAA Stabilization and Association Agreement

SER Serbia

SEE South East Europe

SFRY Socialistic Federative Republic of Yugoslavia

supra above

v. versus

Vol. Volume

VSRH Supreme Court of the Republic of Croatia

VTSRH High Commercial Court of the Republic of Croatia
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Consumer Protection Act, OG RH No. 79/07, 125/07, 79/09, 89/09, 133/09.
Consumer Protection Act, OG RH, No. 96/03.
Credit Institutions Act, OG RH No. 117/08, 74/09, 153/09.
Electronic Communications Act, OG RH No. 73/08.
Electronic Money Institutions Act, OG RH No. 117/08, 74/09.
Electronic Signature Act, OG RH No. 10/02, 80/08.
Foreign Exchange Operations Act, OG RH No. 96/03, 140/05, 132/06, 150/08, 92/09, 133/09.
General Product Safety Act, OG RH No. 30/09.
Regulation on determining of persons authorized to initiate the proceeding for the protection of the 

collective interests of consumers, OG RH No. 124/09.
Regulation on determining the legal persons authorized to bring an action regarding prohibition of 

use of unfair contract terms in consumer contracts, OG RH No. 41/08.
Regulation on minimum technical requirements for business premises in which the trade and inter-

mediation in trade are performed and on conditions for sale of goods outside the premises, OG 
RH No. 37/98, 73/02, 153/02, 12/06.

Stabilisation and Association Agreement between the Republic of Croatia, of the one part, and the 
European Communities and their Member States, of the other part, OG - International Agree-
ments of the Republic of Croatia, No. 14/01.

State Inspector’s OfÞ ce Act, OG RH No. 116/08, 123/08.
Trade Act, OG RH No. 87/08, 96/08, 116/08.
Civil Obligation Act, OG RH No. 53/91, 73/91, 111/93, 3/94, 107/95, 7/96, 91/96, 112/99, 88/01, 

which transposed Yugoslavian Law of Obligations, OJ SFRY No. 29/78, 39/85, 46/85, 45/89, 
57/89, through Law on Transposition of Law of Obligations, OG RH No. 53/91.

Macedonia: 
Act on Resolving Conß icts of Laws with Legal Provisions of other Countries in Certain Relations, 

OG SFRY No. 43/82 and 72/82, OG RMac No. 52/1991.
Law on Private International Law, OG RMac No. 87/2007
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Law on Consumer Protection 2000, OG RMac No. 63/2000 and 4/2002.
Law on Consumer Protection 2004, OG RMac No. 38/2004, 77/2007 and 103/08.
Law on Obligations, OG RMac No. 18/2001, 4/2002, 5/2003, 84/2008, 81/2009 and 161/2009 
Law on consumer protection in consumers’ credits contracts, OG RMac No. 63/2007

Law on electronic trade, OG RMac No. 133/2007

Law on data in electronic format and electronic signature, OG RMac No. 34/2001, 6/2002 and 98/2008
Law on Trade, OG RMac No. 16/2004, 128/2006, 63/2007, 88/2008, 159/2008, 20/2009, 99/2009 

and 105/2009
Law on Leasing, OG RMac No. 4/2002; 49/2003; 13/2006; 88/2008)
Law on State Market Inspectorate, OG RMac No. 24/2007 and 81/2007
Law on Product Safety, OG RMac No 33/2006 and 63/2007
Consumers’ Protection Programme of the Government of the Republic of Macedonia for 2009 - 

2010, No 33/2009 and 5/2010
Stabilisation and Association Agreement between the Republic of Macedonia, of the one part, and 

the European Communities and their Member States, of the other part, OG - International 
Agreements of the Republic of Macedonia, No. 28/01.

Montenegro:
Constitution of Montenegro, OG MN, No. 01/07.

Stabilisation and Association Agreement between the European Communities and their Member 
States, on one part and the Republic of Montenegro, on the other part, OG RMN No. 07/07.

Law on Consumer Protection, OG RMN, No. 26/07.
Law on Obligations, OG MN, No. 47/08.
Law on Internal Trade, OG RMN, No. 49/08.
Law on Electronic Trade, OG RMN, No. 84/04.

Law on Electronic Communications, OG MN, No. 50/08.

Law on Inspection Surveillance, OG RMN, No. 39/03 and OG MN, No. 76/09.

Law on Executive Proceedings, OG RMN, No. 23/04.

Law on Resolving Conß icts of Laws with Legal Provisions of other Countries in Certain Relations, 
OG SFRY No. 43/82 and 72/82, OG FRY No. 46/96, and OG RMN, No. 06/02.

Law on Banks, OG MN No. 17/08.

Law on Medicines, OG RMN, No. 80/04 and OG MN No. 18/08.

Law on Obligations and Basic Property Relations in Air Transport , OG FRY, No. 12/98 and 15/98.

Law on Business Organizations, OG RMN, No. 6/02 and OG MN No. 17/07 and 80/08.

Law on General Product Safety, OG MN No. 48/08.

Law on Technical Requirements for Products and Assessment of Products Conformity with the Pre-
scribed Requirements, OG MN No.14/08.

Decree on conditions for organization of public and auction sales, OG MN No. 01/10.

Rulebook on Arbitration Board for Settlement of Consumer Disputes, OG MN No. 28/08.

Law on Obligations, OG SFRY No. 29/78, 39/85, 57/89 and OG FRY No. 31/93.
Law on Consumer Protection, OG FRY No. 37/02.
Law on Trade, OG FRY No. 46/90.
Law on Trade, OG FRY No. 32/93, 50/93, 41/94, 29/96.

Serbia:
The Law of Obligations of the Republic of Serbia, OG SFRY No. 29/78, 39/85, 45/89 and 57/89, OG 

FRY No. 31/93, 31/93, 22/99, 23/99, 35/99, 44/99.
Consumer Protection Act, OG RS No. 79/2005.
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Draft Proposal for the new Consumer Protection Act, Ministry of Trade and Services, June 2009, not 
published.

Act on Resolving Conß icts of Laws with the Legal Provisions of other Countries, OG SFRY No. 
43/82 and 72/82, OG FRY No. 46/96.

Federal Law on Consumer Protection, OG FRY No. 37/02. 
Tourism Act, OG RS No. 36/09.
Product Liability Act, OG RS No. 101/05
Electronic Signature Act, OG RS No. 135/04.
E-Commerce Act, OG RS No. 41/09.
General Product Safety Act, OG RS No. 41/09.
Telecommunications Act, OG RS No. 44/03, 36/06.
Personal Data Protection Act, OG RS No. 97/08.

4. National Courts Practice by Countries:

Albania:
There is not any court practice regarding consumers and CPA in Albania. The courts are more in-

clined to use general contract law in resolving the disputes, rather than CPA.

Bosnia and Herzegovina:
Constitutional Court of Bosnia and Herzegovina, AP-1385/06, 26.06.2007, OG BA No. 60/05 (con-

sumer contracts). 
Report of the Federal Administration for Inspection Affairs (consumer credit), 22.06.2009, http://

www.fuzip.gov.ba/doc/odnosi_s_javnoscu/saopstenje%20banke%2022.

06.2009.pdf, last visited 15.02.2010.

Croatia:
County Court in Varaždin, Gž. 1074/08–2 from 4. August 2008 (sale of goods). 
County Court in Varaždin, Gž. 1052/08–2 from 12. June 2008 (consumer credit).
High Commercial Court of the Republic of Croatia (VTSRH), Pž 2222/92 from 27. April 1993 (un-

fair contract terms).
Decision of the Croatian Competition Agency, UP/I 030-02/2004-01/66, OG RH No. 135/05 (collec-

tive interest of consumers).
Supreme Court of the Republic of Croatia (VSRH) Rev 2458/90 from 13. February 1991 (sale of goods).

Macedonia:
There is no data on court decisions on the basis of the Law on Consumer Protection either at the Su-

preme Court or at the Administrative Court, based on the existing Consumer Protection Act. At 
the Supreme Court the civil disputes that could be classiÞ ed as consumer disputes, the courts 
apply Law of Obligations and sector speciÞ c legislation.

Montenegro:
Supreme Court of SRMN, Rev. 252/87, from 29. April 1987 (consumer sales, public statements).
Supreme Court of RMN, Rev. 346/93 from 29. June 1993 (consumer sales, right of redress).
Supreme Court of RMN, Rev. 220/93 from 09. December 1993 (right to claim damages).
Federal Court of FRY, Gsz. 19/94 from 24.November 1994 (unfair contract terms, consequence for 

a contract as a whole).
Supreme Court of MN, Rev. 299/03 from 23. November 2006 (consumer sales, conformity require-

ment in case of immovable property). 
Supreme Court of MN, Rev. 29/06, from 28. February 2007 (consumer sales, conformity require-

ments in case of services).
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Arbitration Board for out-of-court settlement of consumer disputes, Protocol on consensual dispute 
settlement, from 13. May 2009 (consumer sales, conformity requirements).

Arbitration Board for out-of-court settlement of consumer disputes, Protocol on consensual dispute 
settlement, from 04. November 2009 (consumer sales, conformity requirements).

Serbia:
There are no court decisions based on the existing Consumer Protection Act. In most of the cases 

that could be classiÞ ed as consumer disputes, the courts apply Law of Obligations and sector 
speciÞ c legislation.
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für Technische Zusammenarbeit (GTZ), Zagreb 2009.
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H.-W. Micklitz, “Comparative Analysis on the Consumer Protection Laws of Albania, Bosnia and 
Herzegovina, Croatia, Macedonia, Montenegro and Serbia”, prepared for the Gesellschaft für 
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H.-W. Micklitz, N. Reich, P. Rott, Understanding EU Consumer Law, 2009, Intersentia, Antwerp – 
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Uvod

CHRI STA JES SEL-HOLST I GA LE GA LEV

Rad nu gru pu 7 Fo ru ma za gra an sko pra vo Ju go i sto  ne Evro pe ko ja se ba vi po tro ša -
kim pra vom EU u Al ba ni ji, Bo sni i Her ce go vi ni, Hr vat skoj, Ma ke do ni ji, Cr noj Go ri i Sr bi ji 
i ne sle de i la no vi: Prof. Ga le Ga lev (Sko plje), Dr. Na da Dol la ni (Ti ra na) and Dr. Chri sta 

Jes sel-Holst (Ham burg). 
Pod ru  je i struk tu ra pla ni ra nog ra da de Þ  ni sa ni su na pri prem nom sa stan ku ko ji je odr-

žan u Sko plju. Tu je od lu e no da se is pi ti va nje ogra ni i na sa mo e ti ri di rek ti ve i da se ge ne-
ral no sle di struk tu ra Zbor ni ka evrop skog po tro ša  kog pra va ko ju je pri re dio prof. Schul te-
Nölke1. 

Od sa mog po et ka je bi lo ja sno da e kraj nji uspeh za vi si ti od pra vog iz bo ra na ci o nal-
nih iz ve sti o ca. Za iz bor su uglav nom ko ri š e na dva kri te ri ju ma, i to: a) pret hod no iz vr sno po-
zna va nje obla sti evrop skog po tro ša  kog pra va i b) sa vr še no vla da nje en gle skim je zi kom, jer 
je pla ni ra no da svi pri lo zi bu du iz vor no pi sa ni na en gle skom kao je di nom za jed ni  kom je zi-
ku la no va gru pe.

Na tim osno va ma su iza bra ni sle de i na ci o nal ni iz ve sti o ci: Na da Dol la ni (Al ba ni ja), Zla-
tan Me ški  (Bo sna i Her ce go vi na), Emi lia i ka ra (Hr vat ska), Ne da Zdra ve va, Ja dran ka Da-
bo vi  Ana sta sov ska, Ne nad Ga vri lo vi  (Ma ke do ni ja), Zve zdan a dje no vi  (Cr na Go ra), Ma-
ri ja Ka ra ni ki  Mi ri  (Sr bi ja). 

U 1. de lu, ovaj tim da je pri kaz za ko no dav nih teh ni ka u po je di na  nim dr ža va ma u e sni-
ca ma ko ji su pri pre mi li od go va ra ju i na ci o nal ni iz ve sti o ci. Dru gi deo pri ka zu je tran spo no va-
nje po je di nih di rek ti va u ovih šest ze ma lja. Zbog ogra ni e nog pro sto ra, na ža lost, ni je bi lo mo-
gu e da se ob ja ve od go va ra ju i na ci o nal ni iz ve šta ji. Ume sto njih, ova pu bli ka ci ja sa dr ži upo-
red nu ana li zu e ti ri di rek ti ve ko ja je, pak, ba zi ra na na na ci o nal nim iz ve šta ji ma i mo že se sma-
tra ti nji ho vom sin te zom. Ova kav pri stup ima i jed nu ve li ku pred nost jer i ta lac pred so bom 
ima upo red ni pri kaz ko ji ja sno po ka zu je sli  no sti i raz li ke u na i nu na ko ji su e ti ri di rek ti ve 
tran spo no va ne u dr ža va ma u e sni ca ma. Isto ta ko, on je na ci o nal nim iz ve sti o ci ma omo gu io 
da ra de ne sa mo na svom do ma em pra vu, ve  i na osta lih pet prav nih si ste ma.

Na ci o nal ni iz ve sti o ci su po zva ni na ra di o ni cu ko ja je odr ža na 31.01.2010. go di ne u Ti-
ra ni, ko ja se po ka za la ne sa mo kao ve o ma ugod na, ve  i kao iz u zet no uspe šna. U Ti ra ni su 
me u sob no ras po de lje ni za da ci, i to na sle de i na in: Di rek ti va o pro da ji van po slov nih pro-
sto ri ja – ko or di na to ri Emi lia i ka ra i Zla tan Me ški ; Di rek ti va o ne pra vi  nim ugo vor nim od-
red ba ma - Ma ri ja Ka ra ni ki  Mi ri  i Zve zdan a dje no vi ; Di rek ti va o pro da ji na da lji nu - Na-
da Dol la ni i Ne da Zdra ve va/Ja dran ka Da bo vi  Ana sta sov ska/Ne nad Ga vri lo vi ; Di rek ti va o 
pro da ji ro be ši ro ke po tro šnje - Zla tan Me ški  i Ne da Zdra ve va/Ja dran ka Da bo vi  Ana sta sov-

1 H. Schulte-Nölke u saradnji sa Ch. Twigg-Flesner, M. Ebers (eds), EC Consumer Law Compendium 
– Comparative Analysis, Universität Bielefeld, februar 2008. godine. Za ažuriranu verziju iz januara 2010. 
videti: http://www.eu-consumer-law.org/index_en.cfm.



ska/Ne nad Ga vri lo vi . Ta ko e je od lu e no da se uklju i i 3. deo o bu du  nost po tro ša  kog 
obli ga ci o nog pra va u Evrop skoj uni ji i ze mlja ma u e sni ca ma , ko ji pri ka zu je Pred log Ko mi-
si je za Di rek ti vu o po tro ša  kim pra vi ma i otva ra pi ta nje im ple men ta ci je u na ci o nal ne za ko ne 
ze ma lja Za pad nog Bal ka na. Ovaj deo se za vr ša va pri ka zom me u na rod nog pri vat nog pra va 
u po tro ša  kim ugo vo ri ma.

Na ci o nal ni iz ve sti o ci su se mak si mal no po tru di li da na u ob ja vlje ne od lu ke su do va u 
svo jim ze mlja ma ko je se ti u po tro ša  kih ugo vo ra, ali se za do bi je ni re zul tat mo že re i sa mo 
da je raz o a ra va ju i: u tri ze mlje (Al ba ni ja, Ma ke do ni ja i Sr bi ja) ni je na en ni je dan je di ni 
pred met; a re zul ta ti za Bo snu i Her ce go vi nu, Hr vat sku i Cr nu Go ru su tek ne što bo lji (za bli-
že in for ma ci je vi de ti 4. deo, Do da tak B 4).

e tvr ti deo, iz me u osta log, nu di spi sak Iz vo ra pra va Evrop ske Uni je, uklju u ju i ne-
dav no ob ja vlje nu Ze le nu knji gu Ko mi si je o op ci o nim po li ti ka ma na pu tu ka Evrop skom obli-
ga ci o nom pra vu za po tro ša e i pri vred ne su bjek te, kao i pri kaz sud ske prak se Su da prav de iz 
Luk sem bur ga u ve zi ove e ti ri di rek ti ve

Tre ba po me nu ti da je sa rad nja me u la no vi ma ti ma bi la zna aj no olak ša na ko ri š e-
njem go o gle gru pa gde je tim re gi stro van kao „Ci vil Fo rum Con su mer”. Na ovaj na in in ter-
net je ko ri š en ne sa mo za di sku si je (i pri ka zi va nje fo to gra Þ  ja sa ra di o ni ce), ve  i za pri ku-
plja nje sve o bu hvat ne zbir ke za ko na ko ji su re le vant ni za po tro ša  ke ugo vo re u ovih šest ze-
ma lja u e sni ca i ko ji su ta ko sta vlje ni na ras po la ga nje svi ma, na lo kal nom i/ili en gle skom je-
zi ku.

Po seb na za hval nost pri pa da prof. Ta tja ni Jo si po vi  (Za greb) ko ja je, i po red to ga što je 
lan rad nih gru pa 4 i 5, svo jim vred nim sa ve ti ma po mo gla rad rad ne gru pe 7.

Pre vod svih pri lo ga na srp ski je zik je or ga ni zo vao GTZ Be o grad.

16. 07.2010. go di ne
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1. deo:
PRI KAZ „ZA KO NO DAV NIH TEH NI KA“ 

U ZE MLJA MA U E SNI CA MA

A.  AL BA NI JA – ZA KO NO DAV NE TEH NI KE (Na da Dol la ni)

Di rek ti va Tran spo no va na u Da tum 
transponova nja 

Di rek ti va 85/577 Za kon o za šti ti po tro ša a (ZZP) iz 2008. g. 

Odluka Saveta ministara br. 63/2009 

17.04.2008. 

21.01.2009.
Di rek ti va 90/314 ZZP iz 2008. g.

Odluka Saveta ministara br.65/2009 
17. 04.2008. 
21.01.2009.

Di rek ti va 93/13 ZZP iz 2008. g. 17 04.2008. 
Di rek ti va 94/47 (od 23.02 2011:
Direktiva 2008/122/EZ)

ZZP iz 2008. g.

Odluka Saveta ministara br.833/2009

17 04.2008. 

08.07.2009.
Di rek ti va 97/7 ZZP iz 2008. g.

Odluka Saveta ministara br.64/2009

17.04.2008. 

21.01.2009.
Direktiva 98/6 ZZP iz 2008. g. 17.04.2008. 
Direktiva 98/27 (kodiÞ kovana 
verzija: Direktiva 2009/22/EZ 

ZZP iz 2008. g. 17.04.2008. 

Direktiva 99/44 ZZP iz 2008.g. 17.04.2008. 
Direktiva 87/102/EEZ (od 
12.05.2010:
Direktiva 2008/48/EZ) 

ZZP iz 2008.g.

Odluka Banke Albanije br. 5/2009

17.04.2008. 

11.02.2009.

Direktiva 85/374 ZZP iz 2008.g.

Gra anski zakonik 

17.04.2008. 

29.07.1994. 
Direktiva 86/653 nije transponovana -
Direktiva 99/34 ZZP iz 2008.g. 

Gra anski zakonik 
17.04.2008. 
29.07.1994.

Direktiva 99/93 Zakon o elektronskom potpisu 25.02.2008.
Direktiva 2000/35 nije transponovana -
Direktiva 2000/31 Zakon o elektronskoj trgovini 11.05.2009.
Direktiva 84/450 ZZP iz 2008.g. 17.04.2008.
Direktiva 2002/65 Odluka Saveta ministara br.64/2009 21.01.2009.
Direktiva 2005/29 ZZP iz 2008. g. 17.04.2008.
Direktiva 87/357 nije transponovana -
Direktiva 97/5 nije transponovana -



584  •  FORUM ZA GRAĐANSKO PRAVO ZA JUGOISTOČNU EVROPU  K III

Direktiva 98/26 nije transponovana -
Direktiva 2000/46 nije transponovana -
Direktiva 2001/95 Zakon o opštoj bezbednosti, materijalnim 

zahtevima i proceni uskla enosti nepreh-
rambenih proizvoda br. 9779/2007 

16.07.2007. 

Direktiva 2002/22 Zakon o elektronskim komunikacijama br. 
9918/2008

19.05.2008.

Direktiva 2002/58 Zakon o elektronskim komunikacijama br. 
9918/2008 

19.05.2008.

I.   Stanje zaštite potroša a na planu Direktiva 99/44 (prodaja robe široke potrošnje), 

93/13 (nepravi ne odredbe), 97/7 (ugovori na daljinu) i 85/577 (prodaja van po-

slovnih prostorija) pre transponovanja u nacionalno pravo 

Pre transponovanja Direktiva u doma i pravni sistem, u al ban skom pra vu su od 1977. 
go di ne, po sto ja le ne ke osnov ne op šte nor me u ve zi za šti te po tro ša a. Te nor me su bi le de Þ  ni-
sa ne Za ko nom o za šti ti po tro ša a, br. 8192 od 06.02.1997. Ovaj za kon je ure i vao oblast bez-
bed no sti po tro ša a i za šti te nji ho vog zdra vlja i eko nom skih in te re sa. Po što ni kad ni je za ži-
veo, i ni je pre u zeo go to vo ni jed nu od Di rek ti va, ovaj za kon je sta vljen van sna ge do no še njem 
dru gog, opet neeÞ kasnog Zakona o zaštiti potroša a, br. 9135 od 11.09.2003. Zakon iz 2003. 
godine je na inio izvestan pokušaj uskla ivanja sa pravnom tekovinom EU u oblasti zaštite 
potroša a, ali opet, i ovaj zakon su gotovo u potpunosti ignorisali kako potroša i, tako i nad-
ležni državni organi i sudovi. Zakon o zaštiti potroša a, donet 2003. go di ne, po kri vao je ši rok 
spek tar pi ta nja ko ja se ti u bez bed no sti po tro ša a, po tro ša  kih ugo vo ra i kon tro le za šti te po-
tro ša a. De lo vi II i III ure i va li su po seb ne aspek te bez bed no sti i oba ve šta va nja po tro ša a, 
pa ko va nja i obeležavanja, i obmanjuju eg oglašavanja. Delovi IV i V su se bavili posebnim 
aspektima pojedinih potroša kih ugovora uklju uju i nepravi ne ugovorne odredbe i saobra-
znost sa ugovorom, prodaju na daljinu, prodaju potroša ke robe, ugovore o vremenski pode-
ljenom koriš enju nekretnina, prodaju van poslovnih prostorija i elektronsko poslovanje. De-
lovi VI i VII su se bavili državnim institucijama nadležnim za zaštitu potroša a i posebnim 
pitanjima u vezi organizacija potroša a. Me utim, potroša ki acquis nikad nije bio u pot pu-
no sti tran spo no van u na ci o nal no pra vo. Isto ta ko, al ban ski Gra an ski za ko nik, bez ob zi ra na 
i nje ni cu što on ne sa dr ži ni ka kve iz ri i te od red be o od re i va nju i za šti ti po tro ša a, šti ti po-

tro ša e jed na ko kao bi lo ko ja dru ga li ca. Što se ti e for mu la ci ja Gra an skog za ko ni ka, ne ke 
od od red bi Di rek ti ve 93/13 “tran spo no va ne” su la no vi ma 686, 687, 688. Ovi la no vi se od-
no se na op šte i ne pra vi  ne ugo vor ne od red be, a lan 688 sa dr ži pra vi lo con tra pro fe ren tem. 
Gra an ski za ko nik, me u tim, pro ši ru je svo je va že nje na sva Þ  zi  ka i prav na li ca, ta ko da za-
šti ta ni je ogra ni e na na po tro ša e. Ta ko e se mo že re i da pra vo na jed no stra no ot ka zi va nje 
ugo vo ra iz Di rek ti ve 85/577 pred vi a i Gra an ski za ko nik u svom la nu 672. Isto ta ko, i Di-
rek ti vu 85/374 u ve zi sa od go vor no š u za pro iz vo de sa ne do stat kom Gra an ski za ko nik tran-
spo nu je u la nu 628 et seq. 

Shod no Spo ra zu mu o sta bi li za ci ji i pri dru ži va nju iz me u Evrop skih za jed ni ca i nji ho-
vih dr ža va la ni ca i Re pu bli ke Al ba ni je, pot pi sa nog 12.06.20062, po la nu 76; shod no Na ci o-
nal nom ak ci o nom pla nu za spro vo e nje Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju ko ji je do-
ne la al ban ska Vla da (Od lu ka Sa ve ta mi ni sta ra br. 463 od 05.07.2006); i shod no Od lu ci Sa ve-
ta mi ni sta ra o usva ja nju me u sek tor ske stra te gi je za za šti tu po tro ša a i nad zor nad tr ži štem 

2 SSP je potvr en Zakonom br. 9590 od 27.07.2006, Sl.list RAl br. 87/06.
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za pe riod 2007–2013, br. 797 od 14.11.2007., Al ba ni ja je oba ve zna da osi gu ra, po štu je i šti ti 
pra va po tro ša a, i iz te oba ve ze je pro is te klo do no še nje Za ko na o za šti ti po tro ša a, br. 9902 
od 17.04.2008. go di ne. 

II.  Za ko no dav ne teh ni ke tran spo no va nja

Al ba ni ja je pre u ze la sve e ti ri Di rek ti ve pu tem usvajanja razli itih transpozicionih za-
kona. Zakonodavni akti koriš eni za sprovo enje Direktiva uklju ivali su ili zakone koje 
usvaja albanski parlament i kojima se utvr uju norme uskla ene sa Direktivom 99/44, Di rek-
ti vom 93/13, Di rek ti vom 97/7 i Di rek ti vom 85/577, ili od lu ke Sa ve ta mi ni sta ra ko je usva ja 
al ban ska vla da i ko ji ma se do pu nja va im ple men ta ci ja Di rek ti va, kao što je slu aj sa Di rek ti-
vom 97/7 i Di rektivom 85/577, ije je dalje transponovanje dopunjeno Odlukom Saveta mi-
nistara o ugovorima na daljinu, br. 64/2009 i Odlukom Saveta ministara o ugovorima izvan 
poslovnih prostorija, br. 63/2009 . 

Albanski Zakon o zaštiti potroša a iz 2008. godine nastoji da štiti interese potroša a na 
tržištu, kao i da deÞ niše norme i uspostavi relevantne institucije, radi zaštite prava po troša a. 
Zakon je struktuiran u 10 delova. I deo sadrži opšte odredbe o predmetu, pod ru ju primene, 
zna enju pojedinih pojmova, i potroša kim pravima; II deo deÞ niše odre ene zahteve u vezi 
bezbednosti potroša a; III deo je posve en obavezama u pogledu obaveštavanja potroša a, 
obeležavanja, is ti ca nja ce na, iz da va nja ra u na, pa ko va nja i je zi ka, i na taj na in tran spo nu je 
od red be iz Di rek ti ve 98/6; IV deo se ba vi ne po šte nom tr go vin skom prak som i ogla ša va njem, 
im ple men ti ra ju i Di rek ti vu 2005/29 i 84/450; V deo sa dr ži nor me o ne pra vi nim ugovornim 
odredbama i saobraznosti sa ugovorom, i na taj na in transponuje Direktivu 93/13 o nepra-
vi nim ugovornim odredbama i Direktivu 99/44 o prodaji robe široke potrošnje; VI deo re-
guliše ugovore sklopljene van poslovnih prostorija kao i ugovore na daljinu, i na taj na in 
transponuje Direktive 85/577 i 97/7; VII deo se odnosi na posebne ugovore, kao što su ugo-
vori za snabdevanje vodom, energijom i pružanje telekomunikacionih usluga, ugovori o vre-
menski podeljenom koriš enju nekretnina, ugovori o potroša kim kreditima i ugovori o put-
nim paket aranžmanima, i na taj na in transponuje Direktive 94/47, 87/102 i 90/314; VIII deo 
se bavi institucijama za zaštitu potroša a, i time ugra uje odredbe Direktive 98/27; IX deo 
pokriva administrativne prestupe i administrativne kazne, i kona no X deo sadrži prelazne i 
završne odredbe. 

Albanski zakonski akti ne sadrže bilo kakva izri ita upu ivanja u pogledu sprovo enja 
odre ene direktive, ali pri tom fakti ki transponuju odredbe relevantnih direktiva. Može se 
re i da je albanski zakonodavac sledio pristup doslovnog prepisivanja. 

III.  Primena minimalne harmonizacije

Prilikom transponovanja direktiva, Albanija je na više mesta primenila minimalne kla-
uzule o harmonizaciji. Tako, Zakon o zaštiti potroša a prilikom transponovanja Direktive 
85/577 o prodaji van poslovnih prostorija i Direktive 97/7 o prodaji na daljinu predvi a da 
potroša  ima pravo na raskid ugovora bez objašnjenja u roku od 14 kalendarskih dana, ume-
sto minimalnog roka od sedam radnih dana koji je predvi en u obe Direktive za koriš enje 
ovog prava. 

IV.  Ostala proširenja

Prema Zakonu o zaštiti potroša a pojam potroša  je širi u odnosu na na in na koji je de-
Þ nisan u obe Direktive, utoliko što se i neproÞ tne organizacije smatraju potroša ima.
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Odluka Saveta ministara ugovorima na daljinu, br. 64/2009., proširuje važenje i na Þ -
nansijske usluge. Isto tako, Zakon o opštoj bezbednosti, materijalnim zahtevima i proceni 
uskla enosti neprehrambenih proizvoda, br. 9779 od 16.07.2007., na koji Zakon o zaštiti po-
troša a upu uje u vezi odre ivanja pojma proizvo a , sadrži nešto šire zna enje pojma proi-
zvo a  u odnosu na deÞ niciju datu u Direktivi 99/44. 

V.  Mogu a kršenja prava EZ

U albanskom zakonodavstvu nisu ugra ene sve odredbe Direktiva. Nekoliko odredbi 
uopšte nije preneto. Pošto albanski zakonodavac koristi tehniku doslovnog prepisivanja, na 
nekim mestima su izostavljeni delovi re enica Direktiva, kao u slu aju lana 3, stav 2, aline-
ja 2 Direktive 97/7 o prodaji na daljinu. Osim toga, sprovo enje preuzetih odredbi za sada 
nailazi na poteško e, izme u ostalog i zbog izvesnih nedoslednosti u unutrašnjoj harmoniza-
ciji. 

VI.  Sudska praksa

Postoji zna ajan nedostatak sudske prakse. Sudovi radije primenjuju odredbe Gra an-
skog zakonika i potroša e štite jednako kao bilo koja druga lica, ignorišu i postojanje poseb-
nih odredbi o zaštiti potroša a. Drugi razlog za neprimenjivanje zakonodavstva koje ure uje 
zaštitu potroša a nalazi se u sistemskoj nedoslednosti, jer ni jedna odredba Zakona o zaštiti 
potroša a ne reguliše prioritet normi u slu aju sukoba ili pravila “bolje zaštite”. 

Me utim, osim kroz redovne sudske postupke, potroša  može da ostvari pristup pravdi 
i kroz instrumente za alternativno rešavanje sporova i kroz upravni postupak.3 Komisija za 
zaštitu potroša a4 je ve  donela tri odluke, od kojih se dve odnose na nepoštenu trgovinsku 
praksu i obmanjuju e oglašavanje, a tre a na zaštitu potroša a u predmetu kršenja lana 40 
ZZP u vezi ra una za pružanje telekomunikacionih usluga5. 

VII.  Rezime

Usaglašavanje zakonodavstva sa acquis communautaire u oblasti zaštite potroša a po e-
lo je potpisivanjem Sporazuma o stabilizaciji i pridruživanju izme u Republike Albanije, s 
jedne strane, i Evropskih zajednica i njihovih država lanica, s druge strane (SSP), 12.06.2001. 
godine. Prvi Zakon o zaštiti potroša a donet je 2003. godine i njime je preuzeta ve ina 
evropskih direktiva u vezi zaštite potroša a. Kako je bilo neophodno dalje transponovanje i 
poboljšanje, 2008. godine je donet nov Zakon o zaštiti potroša a. Ovim Zakonom o zaštiti 
potroša a sprovode se Direktive 98/6, 2005/29, 84/450, 99/44, 93/13, 85/577, 97/7, 94/47, 
87/102, 90/314, 98/27. Ugra ivanjem ovih Direktiva u nacionalno pravo, nivo zaštite 
potroša a je zna ajno poboljšan koriš enjem principa minimalne harmonizacije u brojnim 
prilikama. Me utim, trgovci, a ak i sudovi, u praksi retko poštuju posebna pravila za zaštitu 
potroša a, tako da nivo zaštite prava potroša a još uvek nije zadovoljavaju i. 

3 lan 56 ZZP, Sl. list RAl br. 61/08.
4 Ovu Komisiju je 27.07.2009. godine osnovalo Ministarstvo privrede, trgovine i energetike.
5 Komisija za zaštitu potroša a je koristila sankcije predvi ene l. 57 u svojoj Odluci br. 2 iz aprila 

2010, http://www.mete.gov.al/doc/20100407113914_vendimi_nr_2_-_date_01_prill_2010_kmk.pdf, po-
sled nji put pose en 30.04.2010. 
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B.  BOSNA I HERCEGOVINA – ZAKONODAVNE TEHNIKE 
(Zlatan Meški )

Direktiva Transponovana u Datum 
transponovanja 

Direktiva 85/577

Zakon o zaštiti potroša a (ZZP)
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006., izostavljeno u nacrtu 
Zakona o obligacionim odnosima iz 2010)

12.04.2006.

Direktiva 90/314

ZZP
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006., izostavljeno u nacrtu 
Zakona o obligacionim odnosima iz 2010) 

 12.04.2006.

Direktiva 93/13
ZZP
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010.)

12.04.2006.

Direktiva 94/47 (od 23.02.2011: 
Direktiva 2008./122/EZ)

ZZP
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006., izostavljeno u nacrtu 
Zakona o obligacionim odnosima iz 2010)

12.04.2006.

Direktiva 97/7

ZZP
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006., delimi no transpon-
ovano u nacrtu Zakona o obligacionim 
odnosima iz 2010.)

12.04.2006.

Di rek ti va 98/6 ZZP 12.04.2006.
Di rek ti va 98/27 (ko di Þ  ko va na 
ver zi ja: Di rek ti va 2009/22/EZ)

ZZP 12.04.2006. 

Di rek ti va 99/44
ZZP 
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010.)

12.04.2006.

Di rek ti va 87/102/EEZ (od 
12.05.2010: Di rek ti va 2008./48/
EZ)

ZZP 
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006., izostavljeno u nacrtu 
Zakona o obligacionim odnosima iz 2010)

12.4.2006.

Di rek ti va 85/374
ni je tran spo no va na 
(samo u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010)

-

Di rek ti va 86/653
ni je tran spo no va na 
(samo u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010.)

-

Di rek ti va 99/34
ni je tran spo no va na
(samo u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010.)

- 

Di rek ti va 99/93 Za kon o elek tron skom pot pi su 14.5.2007.

Di rek ti va 2000/35
ni je tran spo no va na 
(samo u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010.)

- 

Di rek ti va 2000/31

Za kon o elek tron skom prav nom i po slov-
nom pro me tu
(tako e delimi no u nacrtu Zakona o ob-
ligacionim odnosima iz 2006. i 2010.)

29.10.2007.
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Di rek ti va 84/450
ZZP 
(tako e u nacrtu Zakona o obligacionim 
odnosima iz 2006. i 2010.)

12.4.2006

Di rek ti va 2002/65 ni je tran spo no va na -
Di rek ti va 2005/29 ni je tran spo no va na -
Di rek ti va 87/357 Za kon o op štoj bez bed no sti pro iz vo da iz 

2009. (ko jim se za me nju je Za kon o op štoj 
bez bed no sti pro iz vo da od 09.09.2004.)
Izmene i dopune Zakona o nadzoru nad tr ži-
štem u Bosni i Hercegovini od 09.09.2004.

15.12.2009.

15.12.2009.

Di rek ti va 97/5

ni je tran spo no va na 
(samo u nacrtu Zakona o obligacionim 
odnosima iz 2006., izostavljeno u nacrtu 
Zakona o obligacionim odnosima iz 2010)

- 

Di rek ti va 98/26 ni je tran spo no va na - 
Di rek ti va 2000/46 ni je tran spo no va na - 

Di rek ti va 2001/95
Za kon o op štoj bez bed no sti pro iz vo da iz 
2009. (ko jim se za me nju je Za kon o op štoj 
bez bed no sti pro iz vo da od 09.09.2004.)

15.12.2009.

Direktiva 2002/22 nije transponovana -
Direktiva 2002/58 nije transponovana -

I.   Stanje zaštite potroša a na planu Direktiva 99/44 (prodaja robe široke potrošnje), 

93/13 (nepravi ne odredbe), 97/7 (ugovori na daljinu) i 85/577 (van poslovnih pro-

storija) pre transponovanja u nacionalno pravo 

Pre preuzimanja Direktiva u pogledu zaštite potroša a, pravni sistem Bosne i Hercego-
vine nije sadržao nikakve odredbe ija bi primena bila ograni ena na potroša e. Me utim, 
neke odredbe jugoslovenskog Zakona o obligacionim odnosima iz 1978. godine6 pružale su 
visok nivo zaštite, naro ito u slu ajevima ugovora o prodaji potroša ke robe i odgovornosti 
proizvo a a za štetu od proizvoda sa nedostatkom. Posle podele Jugoslavije, ovaj zakon se 
na osnovu sukcesije i dalje primenjivao, u dve nešto razli ite verzije, u oba entiteta Bosne i 
Hercegovine, i to kao Zakon o obligacionim odnosima Republike Srpske7 i Zakon o obliga-
cionim odnosima Federacije Bosne i Hercegovine8. Kako se odredbe koje su relevantne za 
ovu analizu ne razlikuju, a u cilju što ve e jasno e, ovaj tekst e govoriti samo o „Zakonu o 
obligacionim odnosima Bosne i Hercegovine (BZOO)”9. Prvi Zakon o zaštiti potroša a Bo-
sne i Hercegovine donet je u 2002 godine10; zbog izostanka njegove primene u praksi, 2006. 
godine on je zamenjen važe im Zakonom o zaštiti potroša a11. 

6 Sl.list SFRJ br. 29/78, 39/85, 46/85, 45/89, 57/89.
7 Sl.list SFRJ br. 29/78, 39/85, 46/85, 45/89, 57/89 i Sl.glasnik Republike Srpske, br. 17/93, 57/98, 

39/03, 74/04.
8 Sl.list SFRJ br. 29/78, 39/85, 46/85, 45/89, 57/89, Sl.list Republike Bosne i Hercegovine, br. 2/92, 

13/93, 13/94 i Sl.glasnik Federacije Bosne i Herzegovine, br. 29/03.
9 ini se da je ovaj naziv odgovaraju i, s obzirom na teku i proces ponovnog objedinjavanja Zakona o 

obligacionim odnosima na državnom nivou. Poslednji pokušaj usvajanja jedinstvenog Zakona o obligacionim 
odnosima Bosne i Hercegovine po eo je 08.01.2010. godine. Me utim, nacrt Zakona o obligacionim 
odnosima iz 2010. godine nije uspeo da pro e kroz skupštinsku procedure u februaru 2010. godine.

10 Sl.glasnik BiH br. 17/02.
11 Sl.glasnik BiH br. 25/06.
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II.  Zakonodavne tehnike transponovanja

Bosna i Hercegovina je ugradila ve inu Direktiva, uklju uju i ovde relevantne etiri Di-
rektive, u svoj Zakon o zaštiti potroša a koji je stupio na snagu 04.12.2006. Osim toga su do-
neti pojedina ni transpozicioni zakoni koji se odnose na posebne pravne oblasti, kao što su, 
na primer, Zakon o elektronskom pravnom i poslovnom prometu12, Zakon o elektronskom 
potpisu13 i Zakon o opštoj bezbednosti pro iz vo da14. 

III.  Pri me na mi ni mal ne har mo ni za ci je

Pri li kom tran spo no va nja Di rek ti va ve za nih za za šti tu po tro ša a, Bo sna i Her ce go vi na je 
pri me nji va la mi ni mal nu har mo ni za ci ju na vi še me sta. Rok za ras kid ugo vo ra u okvi ru pro da-
je van po slov nih pro sto ri ja i pro da je na da lji nu pro du žen je na 15 da na, dok Di rek ti ve pred vi-

a ju rok od sa mo se dam da na (Di rek ti va 85/577 i 97/7). Osim to ga, bo san ski Za kon o za šti ti 
po tro ša a sa dr ži „cr nu li stu” kla u zu la ko je se uvek sma tra ju ne pra vi  nim (ne pra vi  nim po se-
bi), za raz li ku od Di rek ti ve ko ja ko ri sti li stu kla u zu la ko je se mo gu sma tra ti ne pra vi  nim 
( lan 3., stav (3), Di rek ti ve 93/13). 

U skla du sa Za ko nom o za šti ti po tro ša a, po tro ša i mo gu da zah te va ju na dok na du i vra-
a nje pla e nog iz no sa novca bez obaveze da prethodno zahtevaju od prodavca da robu popra-

vi ili zameni, kako je predvi eno u lanu 3. 5) Direk ti ve 99/44. Za raz li ku od Di rektive 99/44, 
pravo potroša a na raskid ugovora postoji ak i onda kad je nesaobraznost neznatna ( lan 
3.6) Direktive 99/44). 

IV.  Ostala proširenja

Zakon o zaštiti potroša a ure uje prodaju usluga, koje nisu pokrivene Direktivom 99/44, 
po modelu prodaje robe u skladu sa tom Direktivom. Oblast pri me ne od red bi ko ji ma se 
tran spo nu je Di rek ti va 85/577 do dat no uklju u je ugo vo re za klju e ne kao re zul tat neo e ki-
va nog pri stu pa tr gov ca po troša u u sredstvima javnog prevoza ili na bilo kom drugom jav-
nom mestu. 

Dalja proširenja oblasti primene odredbi o zaštiti potroša a rezultat su netransponova-
nja odredbi ko je ure u ju gra ni ce obla sti pri me ne re le vant nih Di rek tiva, kao što su lan 3.2) 
Direktive 85/577, lan 3.2) Direktive 97/7 i lan 4. Direktive 93/13. 

V.  Mogu a kršenja prava EZ

1. Najzna ajnije mogu e kršenje prava EU ti e se odre ivanja pojma potroša . U skladu 
sa Zakonom o zaštiti potroša a, potroša  je svako Þ zi ko lice koje kupuje, sti e ili koristi proi-
zvode ili usluge za svoje li ne potrebe i za potrebe svog doma instva. Ova deÞ nicija je dvo-
struko uža u odnosu na uobi ajeno odre enje pojma potroša  u Direktivama. Umesto opšteg 
pojma „delovati” koji se koristi u deÞ niciji potroša a u Direktivama, bosanski Zakon o zaštiti 
potroša a ograni ava delovanje potroša a na kupovinu, sticanje ili koriš enje proizvoda ili 
usluga. Još je zna ajnije sužavanje na „svoje li ne potrebe i potrebe svog doma in stva”, što se 
zbog ve zni ka „i” tre ba shva ti ti ku mu la tiv no, dok ne ga tiv no for mu li sa na de Þ  ni ci ja u Di rek ti vi, 
uklju u je sve svr he ko je ni su u ve zi s po tro ša e vom po slov nom de lat no š u ili pro fe si jom.

Isto va ži i za po jam tr go vac, koji se u Zakonu o zaštiti potroša a deÞ niše kao svako li-
ce koje direktno ili kao posrednik me u drugim licima prodaje proizvode ili pruža usluge po-

12 Sl.glasnik BiH br. 88/07.
13 Sl.glasnik BiH br. 91/06.
14 Sl.glasnik BiH br. 102/09, kojim se zamenjuje prethodni Zakon o opštoj bezbednosti proizvoda, 

Sl.glasnik br. 45/04.
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troša u. S obzirom da su obe deÞ nicije uže od odgovaraju ih deÞ nicija u Direktivama, u 
skladu sa Zakonom o zaštiti potroša a postoji slobodan prostor izme u pojma potroša a i 
pojma trgovaca. U Direktivama koje se ti u zaštite potroša a ovi termini su komplementar-
ni, te stoga svako ono lice koje ni je po tro ša  je ste tr go vac, i vi ce ver sa. Ogra ni a va nje ovih 
ter mi na ne mi nov no sma nju je ni vo za šti te po tro ša a, su prot no Di rek ti va ma.

2. lan 1.2) Di rek tive o prodaji van poslovnih prostorija nije prenet u Zakon o zaštiti 
potroša a. Što se ti e ugovora sklopljenih van poslovnih prostorija, Zakon o zaštiti potroša-
a predvi a rok za raskid od 15 dana od dana zaklju enja ugovora, bez odlaganja po etka ro-

ka za raskid u slu aju kada trgovac nije obavestio potroša a o njegovom pravu raskida, što je 
eksplicitno predvi eno u Direktivi15. U skladu sa lanom 41.2) Zakona o zaštiti potroša a, 
potroša  je obavezan da plati troškove vra anja proizvoda, za šta se može smatrati da je sa-
glasno sa lanom 5. i 7. Direktiva u vezi prodaje izvan poslovnih prostorija.16 

3. Analiza nepravi nosti prema odredbama lana 95. Zakona o zaštiti potroša a važi za 
sve ugovorne odredbe koje potroša  nije „li no” ugovarao. Upotreba ovog termina vodi ka 
druga ijem domašaju važenja kla u zu le pra vi  no sti, od one ko ju da je ter min „in di vi du al no 
ugo vo ren”. 

4. Što se ti e Di rek ti ve 97/7 ma nja je mo gu  nost kr še nja pra va EU s ob zi rom da je ona 
tran spo no va na pri me nom teh ni ke „pre pi si va nja”. 

5. Naj slo že ni ja je pravna situacija u pogledu transponovanja Direktive 99/44. lan 3.2) 
i lan 5.1) i 2) Direktive 99/44 su direktno uneti u Zakon o zaštiti potroša a, s izuzetkom što 
potroša  nema pravo da od prodavca zahteva srazmerno smanjenje cene. Što se ti e netran-
sponovanog lana 2.1) - 3) Direktive, može se smatrati da on ve  postoji u Zakonu o obliga-
cionim odnosima (1978), dok odredbe lana 2.4) i 5) nisu uklju ene u pozitivni zakon. Osim 
toga, nije transponovana pretpostavka u vezi nesaobraznosti koja je postala vidljiva u roku od 
6 me se ci od is po ru ke, pred vi e na u la nu 5.3) Di rek ti ve.

6. Ko na  no, tre ba na gla si ti da bi usva ja njem Na cr ta Za ko na o obli ga ci o nim od no si ma 
Bo sne i Her ce go vi ne 2006 (BNZOO 2006)17 naj ve im de lom bi la iz beg nu ta na pred na ve de-
na mo gu a kr še nja pra va EU. BNZOO iz 2006. go di ne bi tran spo no vao 14 di rek ti va iz obla-
sti za šti te po tro ša a.18 Me u tim, ka ko za sa da iz gle da ni je iz ve sno da li po sto ji po li ti  ka vo-
lja za do no še nje je din stve nog Za ko na o obli ga ci o nim od no si ma na dr žav nom ni vou. Po sled-
nji po ku šaj je po eo 08.01.2010. go di ne, ka da je Vla da usvo ji la nov Na crt Za ko na o obli gacionim 
odnosima (BNZOO 2010) i uputila ga Parlamentarnoj skupštini. Nažalost, nacrt nije uspeo da 
pro e kroz skupštinsku procedure u februaru 2010. godine S obzirom da je neuspeh poslednje 
dve verzije Nacrta Zakona o obligacionim odnosima da pro u kroz skupštinsku proceduru, iji 
su najzna ajni ji raz lo zi i oni po li ti e pri ro de19, bio iza zvan uklju i va njem ve li kog bro ja po tro-

15 Videti u Presudi ESP od 13.12.2001. godine, u predmetu C-481/99 - Georg Heininger i Helga 
Heininger protiv Bayerische Hypound Vereinsbank AG [2001] ECR I-09945.

16 Videti ESP, 22.04.1999, u predmetu C-423/97 –Travel Vac SL protiv Manuel José Antelm Sanchi 
[1999] ECR I-02195; Presuda ESP od 25.11. 2005, u predmetu C-229/04 - Crailsheimer Volksbank AG 
protiv Klaus Conrads, Frank Schulzke i Petra Schulzke-Lösche, Joachim Nitschke [2005] ECR I-9273.

17 Videti B. Morait, A. Biki , Objašnjenja uz Nacrt Zakona o obligacionim odnosima, u sradnji sa 
GTZ, Sarajevo 2006.

18 Videti fusnotu iznad.
19 Politi ki predstavnici Republike Srpske tvrde da Ustav Bosne i Hercegovine ne predvi a nad lež-

nost za usvajanje Zakona o obligacionim odnosima na državnom nivou. Savet ministara se poziva na lan 
1.4) Ustava kao pravni osnov, navode i da e sloboda kretanja robe, lica, usluga i kapitala biti obezbe ena 
u Bosni i Hercegovini, i da je ne e ometati ni Bosna i Hercegovina niti entiteti. 
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ša  kih od red bi u na crt, te ško je pred vi de ti ko je e od red be osta ti u ko na  noj ver zi ji Za ko na o 
obli ga ci o nim od no si ma kao i da li e nov Za kon o obli ga ci o nim od no si ma bi ti usvo jen na dr-
žav nom ili na ni vou en ti te ta. Iz gle di za du go o ekivano donošenje bi ipak mogli da budu do-
bri, jer su mnoge od odredbi koje se odnose na posebne vrste potroša kih ugovora, kao što su 
ugovori o prodaji van poslovnih prostorija ili ugovori o vremenski podeljenom koriš enju 
nekretnina izostavljene iz poslednjeg Nacrta i da usvajanje novog Zakona o obligacionim od-
nosima predstavlja jedan od prioriteta „Evropskog partnerstva sa Bosnom i Hercegovinom.” 

VI.  Sud ska prak sa

Ne dav ni slu a je vi ne pra vi  nih od red bi u op štim uslo vi ma ugo vo ra o po tro ša  kim kre di-
ti ma bi li su pr vi slu a je vi ko ji su po di gli ni vo sve sti o ZZP u Bo sni i Her ce go vi ni. Me u tim, 
po kre nut je sa mo po stu pak za uprav ni pre stup pred nad le žnim su dom od stra ne Sa ve zne upra-
ve za in spek cij ske po slo ve i om bud sma na za za šti tu po tro ša a. Osnov ne i nje ni ce iz 192 od-
no sna pred me ta20 bi le su da su pri vat ne ban ke do ne le jed no stra nu od lu ku i zna aj no po di gle 
pli va ju u ka mat nu sto pu za po tro ša  ke kre di te usled eko nom skih fak to ra ve za nih za re ce si ju. 
U ras po lo ži vim pred me ti ma se ni u ugo vo ri ma o po tro ša  kim kre di ti ma ni ti u tip skim uslo vi-
ma za klju e nim s po tro ša i ma ne na vo de fak to ri ko ji bi mo gli da oprav da ju ta ko zna aj nu 
pro me nu sto pe, te su su do vi kon sta to va li kr še nje la na 54. i la na 57. 2) ZZP, ko ji de Þ  ni šu 
oba ve zan sa dr žaj ugo vo ra o po tro ša  kom kre di tu. Nad le žni su do vi su do ne li od lu ku ko jom 
se utvr u ju uprav ni pre stu pi od 750-2,000 evra, ali još ni je po zna to da li ima ko lek tiv nih ili 
po je di na  nih par ni  nih po stu pa ka po kre nu tih na osno vu ovih od lu ka.21 

Ža lo sno je što je ak i Ustav ni sud Bo sne i Her ce go vi ne pri li kom od lu i va nja o po tro ša -
kim ugo vo ri ma, ko je je pri znao kao ta kve, ig no ri sao po sto ja nje Za ko na o za šti ti po tro ša a i 
osla njao se sa mo na BZOO.22 Ovo je sva ka ko je dan od ar gu me na ta u pri log ugra i va nja od-
red bi o za šti ti po tro ša a u bu du i Za kon o obli ga ci o nim od no si ma.

VII.  Re zi me

Bo sna i Her ce go vi na je tran spo no va la ve i nu Di rek ti va iz obla sti za šti te po tro ša a u 
svom pr vom Za ko nu o za šti ti po tro ša a iz 2002. go di ne, ko ji je zbog iz o stan ka pri me ne u 
prak si 2006. go di ne za me njen sa da va že im Za ko nom o za šti ti po tro ša a (ZZP). Kroz ZZP 
je pre u ze to 10 di rek ti va iz obla sti za šti te po tro ša a, de li mi  no ili u ce lo sti, a još 4 su tran spo-
no va ne pu tem po seb nih tran spo zi ci o nih za ko na, uklju u ju i Za kon o elek tron skom prav nom 
i po slov nom pro me tu, Za kon o elek tron skom pot pi su i Za kon o op štoj bez bed no sti pro iz vo-
da. Tran spo zicioni zakoni su koristili klauzulu minimalne harmonizacije na više mesta kako 
bi obezbedili viši nivo zaštite, uglavnom proširuju i oblast njihove primene ili odre uju i du-
že rokove za raskid. Novim Zakonom o obligacionim odnosima Bosne i Hercegovine, koji 
još nije usvojen, planirano je transponovanje najmanje još pet Direktiva iz oblasti zaštite po-
troša a kao i revizija nekih odredbi ZZP. Uvo enje odredbi o zaštiti potroša a u Zakon o 
obligacionim odnosima dodatno e rešiti problem ignorisanja ZZP-a u praksi. 

20 Izveštaj Savezne uprave za inspekcijske poslove, 22.6.2009.
21 U raspoloživim predmetima nadležni sud nije preispitivao pravi nost standardnih odredbi ve  je 

samo ukazao na nedostaju e informacije koje su banke bile obavezne da pruže shodno odredbama ZZP o 
potroša kim kreditima. 

22 Ustavni sud Bosne i Hercegovine, AP-1385/06, 26.06.2007, Sl.glasnik BiH br. 60/05.
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C.  HRVATSKA – ZAKONODAVNE TEHNIKE (Emilia ikara)

Direktiva Transponovana u
Datum 
transponovanja

Direktiva 85/577 Zakon o zaštiti potroša a 10.6.2003.

Direktiva 90/314
Zakon o obveznim odnosima (tako e relevan-
tan Zakon o pružanju usluga u turizmu)

17.3.2005. 

Direktiva 93/13 Zakon o zaštiti potroša a 10.6.2003.
Di rek ti va 94/47 (od 23. 2. 
2011: Di rek ti va 2008./122)

Za kon o za šti ti po tro ša a 10.6.2003.

Di rek ti va 97/7 Za kon o za šti ti po tro ša a 10.6.2003.
Di rek ti va 98/6 Za kon o za šti ti po tro ša a 10.6.2003.
Direktiva 98/27 (kodiÞ kovana 
verzija: Direktiva 2009/22)

Zakon o zaštiti potroša a 30.7.2007.

Direktiva 99/44
Zakon o obveznim odnosima
Zakon o zaštiti potroša a

17.3.2005.
10.6.2003.

Direktiva 87/102 (od 12. 5. 
2010: Direktiva 2008/48)

Zakon o zaštiti potroša a
Zakon o potroša kom kreditiranju

10.6.2003.
1.1.2010.

Direktiva 85/374 Zakon o obveznim odnosima
17.3.2005.
9.4.2008.

Direktiva 86/653 Zakon o obveznim odnosima
17.3.2005.
9.4.2008.

Direktiva 99/34 Zakon o obveznim odnosima 17.3.2005.
Di rek ti va 99/93 Za kon o elek tro ni  kom pot pi su 30.1.2002.
Di rek ti va 2000/35 Za kon o ob ve znim od no si ma 17.3.2005.
Di rek ti va 2000/31 Za kon o elek tro ni  koj tr go vi ni 15.10.2003.
Direktiva 84/450 Zakon o zaštiti potroša a 10.6.2003.
Direktiva 2002/65 Zakon o zaštiti potroša a 30.7.2007.
Direktiva 2005/29 Zakon o zaštiti potroša a 30.7.2007.
Direktiva 87/357 Zakon o op oj sigurnosti proizvoda 9.3.2009.
Direktiva 97/5 Zakon o deviznom poslovanju 10.6.2003.

Direktiva 98/26
Zakon o kona nosti namire u platnim sustavima 
i sustavima za namiru Þ nancijskih instrumenata 

13.10.2008.

Di rek ti va 2000/46
Zakon o institucijama za elektroni ki novac
Zakon o kreditnim institucijama

13.10.2008.
13.10.2008.

Di rek ti va 2001/95
Zakon o op oj sigurnosti proizvoda (tako e 
relevantan Zakon o Državnom inspektoratu i 
Zakon o pravu na pristup informacijama)

7.10.2003.

Di rek ti va 2002/22 Zakon o elektroni kim komunikacijama 26.6.2008.
Di rek ti va 2002/58 Zakon o elektroni kim komunikacijama 26.6.2008.

I.   Sta nje za šti te po tro ša a na pla nu Di rek ti va 99/44 (pro da ja ro be ši ro ke po tro šnje), 

93/13 (ne pra vi  ne od red be), 97/7 (ugo vo ri na da lji nu) i 85/577 (van po slov nih pro-

sto ri ja) pre tran spo no va nja u na ci o nal no pra vo 

Pre tran spo no va nja evrop skih di rek ti va u ve zi za šti te po tro ša a, Hr vat ska ni je ima la ni-
je dan po se ban za kon za za šti tu po tro ša a i za to su se pri me nji va le sa mo op šte nor me, ko je su 
po tro ša e štitile jednako kao i bilo koja druga lica. Ove norme su, me utim, obezbe ivale ve-
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oma visok nivo zaštite, na primer, kroz odredbe Zakona o obveznim odnosima (ZOO)23 koje 
su ure ivale ugovore uopšte i ugovore o prodaji robe. ZOO je sadržao i neke odredbe koje se 
ti u odgovornosti za proizvode s nedostatkom ak i pre transponovanja Direktive 85/374/
EEZ.24 Potroša i su bili i indirektno zašti eni preko nekolicine odredbi drugih zakona, kao 
npr. preko odredbi starog Zakona o trgovini,25 Zakona o telekomunikacijama,26 Zakona o Dr-
žavnom inspektoratu27 itd. Usaglašavanje postoje eg hrvatskog zakonodavstva sa acquis co-

mmunautaire u ovoj oblasti po elo je kao posledica obaveza propisanih u lanu 69. i 74. Spo-
razuma o stabilizaciji i pridruživanju potpisanog izme u Republike Hrvatske i Evropskih za-
jednica i njihovih država la ni ca28 (SSP) 29.10.2001. go di ne. Za kon o za šti ti po tro ša a29 
(ZZP) je pr vi put usvo jen 2003. go di ne i za tim je 2007. go di ne za me njen da nas va že im Za-
ko nom o za šti ti po tro ša a.30

II.  Za ko no dav ne teh ni ke tran spo no va nja

U tek stu ZZP iz 2003. go di ne ugra e na je ve i na di rek ti va u ve zi za šti te po tro ša a. Po-
tre ba za pre u zi ma njem no vih di rek ti va i za da ljim po bolj šanjem postoje ih propisa dovela je 
do donošenja novog ZZP, koji je usvojen 2007. godine.31 Dok ZZP iz 2007. godine preuzima 
Direktive 98/6, 87/102, 93/13, 97/7, 85/577, 94/47, 98/27, 2002/65 i 2005/29, Direktive 
90/314 i 99/44 su implementirane novim Zakonom o obveznim odnosima32 koji je donet 
2005. godine. Za transponovanje nove Direktive o ugovorima o potroša kom kreditu (Direk-
tiva 2008/48), me utim, zakonodavac je doneo poseban Zakon o potroša kom kreditiranju33 
u junu 2009. godine.

III.  Primena minimalne harmoni za ci je

Pri li kom tran spo no va nja evrop skih di rek ti va u ve zi za šti te po tro ša a Hr vat ska je na vi-
še me sta pri me nji va la mi ni mal nu kla u zu lu. Ta ko je rok za ot kaz od 7 rad nih da na, pro pi san 
u Di rek ti vi 85/577 i Di rek ti vi 97/7, u ZZP du ži i iz no si 14 rad nih da na. Isto va ži za ugo vo re 
o vre men ski po de lje nom ko ri š e nju ne kret ni na, gde ZZP pred vi a rok za otkaz od 14 radnih 
dana, dok Direktiva zahteva samo 10 dana. ZZP prevazilazi neke zahteve iz Direktiva u vezi 

23 Zakon o obveznim odnosima, NN br. 53/91, 73/91, 111/93, 3/94, 107/95, 7/96, 91/96, 112/99, 88/01. 
Jugoslavenski Zakon o obveznim odnosima (Sl.list SFRJ br. 29/78, 39/85, 46/85, 45/89, 57/89) preuzet je kao 
hrvatski nacionalni zakon putem Zakona o preuzimanju Zakona o obveznim odnosima, NN br. 53/91.

24 T. Josipovi , “Das Konsumentenschutzgesetz – Beginn der Europäisierung des kroatischen Vertrags-
rechts”, in S. Grundmann, M. Schauer (ed.), The Architecture of European Codes and Contract Law, Kluwer 
Law International, Alphen aan den Rijn (et al.) 2006, 129 etc.

25 Zakon o trgovini, NN br. 11/96, 30/99, 75/99, 76/99, 62/01, 109/01.
26 Zakon o telekomunikacijama, NN br. 79/99, 128/99, 68/01, 109/01.
27 Zakon o Državnom inspektoratu, NN br. 76/99.
28 Sporazum o stabilizaciji i pridruživanju izme u Republike Hrvatske i Evropskih zajednica i njihovih 

država lanica, NN MU br. 14/01.
29 Zakon o zaštiti potroša a, NN br. 96/03.
30 Zakon o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
31 E. ikara, “Die Angleichung des Verbraucherschutzrechts in der Europäischen Gemeinschaften: 

Unter besonderer Berücksichtigung des Verbraucherschutzrechtes in der Republik Kroatien”, Zbornik Pravnog 

fakulteta Sveu ilišta u Rijeci, Vol. 28, 2/2007., 1082.
32 Zakon o obveznim odnosima, NN br. 35/05, 41/08.
33 Zakon o potroša kom kreditiranju, NN br. 75/09.
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zaštite potroša a i u pogledu obaveza obaveštavanja. Na primer ZZP propisuje strože odred-
be nego Direktiva 97/7, odre uju i da kod ugovora sklopljenih na daljinu potvrda prethodne 
obavijesti u pisanom obliku mora sa dr ža va ti sve po dat ke ko je sa dr ži i pret hod na oba vi jest. 
Isto ta ko, lan 41. ZZP pro pi su je vi ši ni vo za šti te po tro ša a ne go Di rek ti va 97/7 za bra nom 
skla pa nja ugo vo ra o pro da ji le ko va, me di cin skih i ve te ri nar skih pro iz vo da sred stvi ma da ljin-
ske ko mu ni ka ci je. Osim to ga, pro pi su ju i od go vor nost or ga ni za to ra pu to va nja za svu šte tu 
ko ju pro u zro i put ni ku ne is pu nje njem, de li mi  nim is pu nje njem ili ne u red nim is pu nje njem 
oba ve za po prin ci pu objek tiv ne od go vor no sti, lan 888 ZOO po tro ša i ma pru ža da le ko se žni-
ju za šti tu ne go lan 5. Di rek ti ve 90/314. Hr vat ski za ko no da vac je pri me nio mi ni mal nu har-
mo ni za ci ju i pri li kom tran spo no va nja Di rek ti ve 99/44. Od red be ZOO o ma te ri jal nim ne do sta-
ci ma va že i za ugo vo re o pro da ji ro be i za sve dru ge na plat ne ugo vo re. 

IV.  Osta la pro ši re nja

Hr vat ska je po vi si la ni vo za šti te po tro ša a usva ja njem ši reg od re e nja poj ma po tro ša  
ne go što to tra že Di rek ti ve u dru gim le ges spe ci a lis si mae. Ta ko je, na pri mer, do po sled njih 
iz me na i do pu na iz 2009. go di ne34, lan 304 Zakona o kreditnim institucijamat35 (ZKI) deÞ -
nisao potroša a kao Þ zi ko lice koje je klijent kreditne institucije. Prema originalnoj verziji 
lana 304 ZKI potroša  je bio tako e i Þ zi ka osoba koja deluje u podru ju svoje poslovne 

delatnosti, što je bilo suprotno pojmu potroša a po lanu 3sta vak 1. ali ne ja 4 ZZP. Ova ne do-
sled nost je ot klo nje na iz me na ma i do pu na ma ZKI iz 2009. go di ne, po ko ji ma je po tro ša  sva-
ka Þ  zi  ka oso ba ko ja je kli jent kre dit ne in sti tu ci je, a ko ja de lu je iz van pod ru  ja svo je go spo-
dar ske de lat no sti ili slo bod nog za ni ma nja.

Osim to ga, od red be ZZP ko ji ma se pre u zi ma Di rek ti va o pro da ji van po slov nih pro sto ri-
ja pri me nju ju se i na ugo vo re i je je skla pa nje po nu dio po tro ša  u vre me iz le ta ko ji je or ga ni-
zo vao tr go vac iz van nje go vih po slov nih pro sto ri ja, u vre me po se te tr gov ca do mu po tro ša a, 
do mu dru gog po tro ša a, ili rad nom me stu po tro ša a. Isto ta ko, Hr vat ska ni je tran spo no va la 
mo gu  nost pred vi e nu u la nu 3sta vak 1. Di rek ti ve 85/577 po ko joj od red be o ugo vo ri ma 
sklo plje nim van po slov nih pro sto ri ja ne va že za ugo vo re za ko je pla a nje ko je tre ba da iz vr-
ši po tro ša  pre la zi od re e ni iz nos. 

V.  Mo gu a kr še nja pra va EU 

Bli že in for ma ci je o mo gu im kr še nji ma pra va EU da te su u 2. de lu ko ji go vo ri o tran spo-
no va nju po je di nih di rek ti va (iz ve šta ji o pro da ji van po slov nih pro sto ri ja u De lu 2.A., ne pra-
vi  nim ugo vor ni mo dred ba ma u De lu 2.B., pro da ji na da lji nu u De lu 2.C., i pro da ji ro be ši ro-
ke po tro šnje u De lu 2.D.).

VI. Sud ska prak sa

Zna aj no ne do sta je sud ska prak sa ba zi ra na na od red ba ma ZZP. Su do vi pre pri me nju ju, 
npr. od red be ZOO i šti te po tro ša a jed na ko kao bi lo ko je dru go li ce, isto vre me no ig no ri šu i 
po sto ja nje po seb nih od red bi o za šti ti po tro ša a. Ko li ko je po zna to, po sto ji tek ma li broj pre-
su da ko je se od no se na od red be ZZP o po tro ša  kom zaj mu36 i na od red be ZOO o pro da ji ro-

34 NN br. 153/09.
35 Zakon o kreditnim institucijama, NN br. 117/08, 74/09, 153/09.
36 Županijski sud u Varaždinu, Gž. 1052/08–2 od 12.06.2008.
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be.37 Me u tim, osim kroz re dov ne sud ske po stup ke, po tro ša  mo že da ostva ri pri stup prav di 
i pu tem in stru me na ta al ter na tiv nog re ša va nja spo ro va i pu tem uprav nog po stup ka.38 

VII.  Re zi me

Usa gla ša va nje po sto je eg hr vat skog za ko no dav stva sa ac qu is com mu na u ta i re u obla sti 
za šti te po tro ša a po e lo je pot pi si va njem Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju iz me u 
Re pu bli ke Hr vat ske i Evrop skih za jed ni ca i nji ho vih dr ža va la ni ca 29.10.2001. go di ne. Pr vi 
Za kon o za šti ti po tro ša a do net je 2003. go di ne i on je tran spo no vao ve i nu evrop skih di rek-
ti va ko je se ti u za šti te po tro ša a. Zbog neo p hod no sti da ljeg tran spo no va nja i po bolj ša nja, u 
2007. go di ni je do net nov Za kon o za šti ti po tro ša a (ZZP). ZZP im ple men ti ra Di rek ti ve 98/6, 
87/102, 93/13, 97/7, 85/577, 94/47, 98/27, 2002/65 i 2005/29, dok su Di rek ti ve 90/314 i 
99/44 tran spo no va ne unu tar hr vat skog no vog Za ko na o ob ve znim od no si ma iz 2005. go di ne. 
Pri li kom tran spo no va nja ovih di rek ti va u na ci o nal ni prav ni si stem, hr vat ski za ko no da vac je 
zna aj no po ve ao ni vo za šti te po tro ša a u e sta lim pri me nji va njem mi ni mal ne kla u zu le. Me-
u tim, zbog ig no ri sa nja po sto ja nja po seb nih pra vi la za za šti tu po tro ša a u prak si (od stra ne 

tr go va ca, s jed ne stra ne, i su do va i po tro ša a, s dru ge stra ne) ni vo za šti te po tro ša  kih pra va 
još uvek ni je za do vo lja va ju i.

37 Županijski sud u Varaždinu, Gž. 1074/08–2 od 04.08.2008.
38 Videti Deo V. ZZP-a pod naslovom “Zaštita potroša kih prava”, koji je podeljen na Glavu I. Izvansudsko 

rješavanje potroša kih sporova i Glavu II.Zaštita kolektivnih interesa potroša a. Prvi slu aj zaštite potroša kih 
prava na osnovu ZZP bio je predmet “Ponikve” u vezi pružanja javnih usluga, videti Odluku Agencije za zaštitu 
tržišnog natjecanja, UP/I 030-02/2004-01/66, NN br. 135/05.
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D.  MA KE DO NI JA – ZA KO NO DAV NE TEH NI KE
(Ne da Zdra ve va, Ja dran ka Da bo vi -Ana sta sov ska, Ne nad Ga vri lo vi ) 

Di rek ti va Tran spo no va na u
Da tum 
transponovanja

Di rek ti va 85/577 Za kon o za šti ti po tro ša a
29.07.2000. de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 90/314 Za kon o tu ri sti  koj de lat no sti 30.09.2006.

Di rek ti va 93/13 Za kon o za šti ti po tro ša a
29.07.2000.de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 94/47 (od 
23.02. 2011: Di rek ti va 
2008/122/EZ) 

Za kon o za šti ti po tro ša a 30.06.2004.

Di rek ti va 97/7 Za kon o za šti ti po tro ša a
29.07.2000. de li mi  no, 
30.06.2004.pot pu no

Di rek ti va 98/6 Za kon o za šti ti po tro ša a  
29.07.2000. de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 98/27 (ko di Þ -
ko va na ver zi ja: Di rek ti-
va 2009/22/EZ) 

Za kon o za šti ti po tro ša a 
29.07.2000.de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 99/44 

Za kon o za šti ti po tro ša a

Zakon o izmenama i dopunama Zakona o 
obligacionim odnosima 

30.06.2004.

11.07.2008. 

Di rek ti va 87/102/EEZ 
(od 12.05. 2010: Di rek-
ti va 2008/48/EZ) 

Za kon o za šti ti po tro ša a u ve zi Ugo vo ra o 
ko ri š e nju po tro ša  kih kre di ta; 

Pra vil nik ko jim se pro pi su je ob lik i sa dr žaj zah-
te va za do bi ja nje do zvo le za da va nje po tro ša -
kih kre di ta i ob lik i sa dr žaj do zvo le za da va nje 
po tro ša  kih kre di ta; 

Pra vil nik o ob li ku i sa dr ži ni Re gi stra da va la ca 
po tro ša  kih zaj mo va ko ji su do bi li do zvo lu 
Mi ni star stva pri vre de za da va nje zaj mo va i o 
Re gi stru po sred ni ka u po tro ša  kim zaj mo vi ma 
ko ji su do bi li do zvo lu za odo bra va nje zaj mo va 
od Mi ni star stva pri vre de;

Pra vil nik ko jim se pro pi su je ob lik, sa dr ži na i 
na in pi sa nja iz ve šta ja ko ji iz da va o ci po tro ša -
kih zaj mo va pod no se Mi ni star stvu pri vre de, o 
bro ju za klju e nih ugo vo ra o zaj mu i o do go vo-
re noj go di šnjoj sto pi ukup nih tro ško va;

Pravilnik o raspoloživoj tehni koj opremi, 
odnosno o tehni kim uslovima koje treba da 
ispunjavaju davaoci potroša kih kredita 

30.04.2007.

06.08.2007.

06.08.2007.

06.08.2007.

30.08.2007.

Di rek ti va 85/374 Za kon o za šti ti po tro ša a 30.06.2004.

Di rek ti va 86/653
Za kon o iz me na ma i do pu na ma Za ko na o obli-
ga ci o nim od no si ma  

11.07.2008.
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Di rek ti va 99/34
Za kon o iz me na ma i do pu na ma Za ko na o obli-
ga ci o nim od no si ma 

11.07.2008.

Di rek ti va 99/93 
Za kon o elek tron skim po da ci ma i elek tron-
skom pot pi su

31.03.2002.

Di rek ti va 2000/35
Za kon o iz me na ma i do pu na ma Za ko na o obli-
ga ci o nim od no si ma 

11.07.2008.

Di rek ti va 2000/31
Za kon o iz me na ma i do pu na ma Za ko na o elek-
tron skim po da ci ma i elek tron skom pot pi su

04.08.2008.

Di rek ti va 84/450 Za kon o za šti ti po tro ša a
29.07.2000. de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 02/65 Za kon o za šti ti li  nih po da ta ka 01.02.2005.

Di rek ti va 05/29
Bi e tran spo no va na u Za ko nu o iz me na ma i 
do pu na ma Za ko na o za šti ti po tro ša a

Pla ni ra no naj ka sni je do 
01.11.2010.

Di rek ti va 87/357 Za kon o za šti ti po tro ša a  
29.07.2000. de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 97/5
Za kon o br zom tran spo no va nju nov ca 

Zakon o deviznom poslovanju

03.12.2003. 

30.06.2003.
Di rek ti va 98/26 Za kon o plat nom pro me tu 20.09.2007.
Di rek ti va 2000/46 Za kon o iz da va o ci ma elek tron skog nov ca 30.12.2007.

Di rek ti va 01/95 Za kon o za šti ti po tro ša a
29.07.2000. de li mi  no, 
30.06.2004. pot pu no

Di rek ti va 02/22 Za kon o elek tron skim ko mu ni ka ci ja ma 31.03.2005.
Di rek ti va 02/58 Za kon o za šti ti li  nih po da ta ka 01.02.2005.

I.   Sta nje za šti te po tro ša a na pla nu Di rek ti va 99/44 (pro da ja ro be ši ro ke po tro šnje), 

93/13 (ne pra vi  ne od red be), 97/7 (ugo vo ri na da lji nu) i 85/577 (van po slov nih pro-

sto ri ja) pre tran spo no va nja u na ci o nal no pra vo 

U MA KE DO NI JI je ve li ki deo za ko no dav stva o za šti ti po tro ša a bio sa dr žan u Za ko nu 
o za šti ti po tro ša a iz 2000, i nje go vim iz me na ma i do pu na ma iz 2002. go di ne. Da lji po mak 
je na pra vljen do no še njem no vog Za ko na o za šti ti po tro ša a u 2004. go di ni, i nje go vih iz me-
na i do pu na u 2007. i za tim 2008. go di ni.39 Zna aj ne nor me su se mo gle na i i u Za ko nu o obli-
ga ci o nim od no si ma (na e lo za šti te po tro ša a, na e lo po šte nog po slo va nja, jed na kost stra na i 
op šta pra vi la ugo va ra nja, ga ran ci je za pro iz vo de i od go vor nost za bez bed nost pro iz vo da). 

Po sto je e za ko no dav stvo se ba vi lo ve i nom pi ta nja po kri ve nih Di rek ti va ma. Pi ta nje ne-
po šte nih pra vi la je uop šte no po kri vao Za kon o obli ga ci o nim od no si ma, ali ne u is toj me ri kao 
Di rek ti va. Za kon o obli ga ci o nim od no si ma ima ne ko li ko od red bi u ve zi sa o bra zno sti pro iz vo-
da ko ji se is po ru u ju po ugo vo ri ma o pro da ji, kao i sa nji ma po ve za nih ga ran ci ja. 

U skla du sa Spo ra zu mom o sta bi li za ci ji i pri dru ži va nju iz me u Evrop skih za jed ni ca i 
nji ho vih dr ža va la ni ca i Re pu bli ke Ma ke do ni je, pot pi sa nim apri la 2001. go di ne, ze mlja je 
oba ve zna da usa gla si svo je za ko no dav stvo i prak se u obla sti za šti te po tro ša a. 

II.  Za ko no dav ne teh ni ke tran spo no va nja

Za ko no dav ni akt ko ji po kri va ve i nu nor mi u ve zi za šti te po tro ša a u Ma ke do ni ji je Za-
kon o za šti ti po tro ša a. U tom po gle du Za kon o za šti ti po tro ša a de lu je kao lex spe ci a lis u 

39 Sl.list RM br. 38/2004, 77/2007 i 103/2008.
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ovoj obla sti, dok su op šte od red be o ugo va ra nju i od go vor no sti ma ko je pro is ti u iz ugo vo ra 
re gu li sa ne Za ko nom o obli ga ci o nim od no si ma. Ume sto za iz me ne i do pu ne ovog za ko na, za-
ko no da vac se 2004. go di ne opre de lio za do no še nje no vog Za ko na o za šti ti po tro ša a u ko me 
su Di rek ti ve im ple men ti ra ne u pot pu no sti. Osim to ga, po seb ne od red be u ve zi pra va po tro ša-
a u Þ  nan sij skim stva ri ma sa dr ža ne su u po seb nom Za ko nu o za šti ti po tro ša a u po gle du ugo-

vo ra o ko ri š e nju po tro ša  kih kre di ta i u pod za kon skim ak ti ma do ne tim na osno vu ovog Za-
ko na.

III.  Pri me na mi ni mal ne har mo ni za ci je

Ma ke don sko za ko no dav stvo je, ge ne ral no gle da no, ko ri sti lo mi ni mal nu har mo ni za ci ju 
na vi še me sta pri li kom usa gla ša va nja na ci o nal nog za ko no dav stva sa po tro ša  kim aqu i sem. 
Ta ko su uz osta le nor me pro pi sa ne Di rek ti vom u za kon uklju e ne i do dat ne nor me za ono što 
se tre ba lo sma tra ti ne pra vi  nom kla u zu lom. U ne kim slu a je vi ma pro pi sa ni ro ko vi su pro du-
že ni (kao što je slu aj s ro kom za ot ka zi va nje ugo vo ra sklo plje nih van po slov nih pro sto ri ja 
ko ji ov de iznosi 8 radnih dana). Isto važi za rok za otkazivanje ugovora u vezi proizvoda s 
nedostatkom. Ve ina strožih odredbi predvi ena je u vezi obaveza obaveštavanja i sadržaja 
pojedinih dokumenata koji se uru uju potroša u (na primer, pisano obaveštenje u slu aju 
ugovora na daljinu, obavezan sadržaj garancije za proizvode, itd.). ZZP zabranjuje sklapanje 
ugovora na daljinu za prodaju lekova, medicinskih i veterinarskih proizvoda, kao i eksplozi-
va, ime ide dalje od zahteva odgovaraju e Direktive. Osim toga Zakon predvi a mogu nost 
da se zahteva zamena prehrambenih proizvoda, što je više od prava predvi enih za potroša-
e po Direktivi 99/44. 

IV.  Ostala proširenja

Ve ina proširenja se može na i u normama vezanim za odgovornost za proizvode s ne-
dostatkom. 

V.  Mogu a kršenja prava EZ

Formalno gledano, pošto Makedonija nije država lanica ne možemo da go vo ri mo o kr-
še nji ma pra va EZ. Me u tim, tre ba re i da ne ke od od red bi Di rek ti va ni su im ple men ti ra ne u 
na ci o nal nom za ko no dav stvu. Ma ka ko da je ma lo u od no su na ceo op seg Di rek ti va, od su stvo 
od re e nih nor mi u na ci o nal nom za ko no dav stvu mo gao bi da ima ne ga ti van uti caj. Po što se 
o e ku ju iz me ne i do pu ne Za ko na o zaštiti potroša a, može se smatrati da e ova situacija bi-
ti prevazi ena.

VI.  Sudska praksa

Nema podataka o sudskoj praksi u oblasti zaštite potroša a. Upravni sud je nadležan za 
predmete u kojima se osporavaju odluke relevantnog Inspektorata40, kojima se trgovci 
kažnjavaju za pojedina kršenja svojih obaveza (prekršaji). U skladu sa Zakonom, Inspekto-
rati su obavezni da pre pokretanja prekršajnog postupka ponude postupak vansudskog porav-
nanja, odnosno postupak mirenja. U ne kim pred me ti ma mo že da se pri me ni i me di ja ci ja. 

40 U skladu sa lanom 130 Zakona o zaštiti potroša a, nadzor nad primenom Zakona vrši Mi ni star-
stvo privrede. Inspekcijski nadzor nad primenom odredbi Zakona sprovodi Državni tržišni inspektorat, 
Inspektorat za hranu i Odeljenje za veterinarsku državnu sanitarnu i zdravstvenu inspekciju i Državni 
inspektorat za zaštitu životne sredine, u skladu sa svojim nadležnostima i postupcima odre enim zakonom. 
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Gra an ski su do vi ni su po se bi nad le žni za za šti tu po tro ša a. Pre ma Za ko nu o za šti ti po-
tro ša a po tro ša  mo že da tra ži od šte tu za na sta lu šte tu, kao i da se ugo vor pro gla si ne va že im 
ka da za to po sto ji osnov. Ova kvi po stup ci se on da vo de u skla du sa Za ko nom o obligacionim 
odnosima41 i zakonima koji ure uju sudske postupke42. Nema podataka o broju i sadržaju 
ovakvih predmeta. 

U toku su aktivnosti Organizacije za zaštitu potroša a koja u sarad nji sa nad le žnim dr-
žav nim te li ma ra di na iz grad nji si ste ma nad zo ra nad radom relevantnih državnih organa u ob-
lasti zaštite potroša a, tako da se može o ekivati da e i na ovom planu biti uspostavljena 
odgovaraju a politika. 

VII.  Rezime

Usaglašavanje makedonskog zakonodavstva u oblasti zaštite potroša a je formalno po-
elo u okviru Sporazuma o stabilizaciji i pridruživanju izme u Evropskih zajednica i njiho-

vih država lanica i Republike Makedonije, potpisanog u aprilu 2001. godine, kojim se ze-
mlja obavezala da usaglasi svoje zakonodavstvo i praksu u oblasti zaštite potroša a. Me u-
tim, i pre toga je zakonodavstvo kojim se reguliše zaštita potroša a sadržano u Zakonu o za-
štiti potroša a iz 2000. godine, i potom u njegovim izmenama i dopunama iz 2002. godine u 
odre enoj meri bilo usaglašeno sa normama zaštite potroša a iz acquis communautaire. Na-
redni pomak je na injen donošenjem novog Zakona o zaštiti potroša a u 2004. godini, i nje-
govih izmena i dopuna u 2007. i zatim 2008. godini. Odre ene važne norme se nalaze i u Za-
konu o obligacionim odnosima (na elo zaštite potroša a, na elo poštenog poslovanja, jedna-
kost strana i opšta pravila ugovaranja, garancije za proizvode i odgovornost za bezbednost 
proizvoda), koji je tako e bio iz me njen i do pu njen 2008. go di ne, da bi bo lje za do vo ljio zah-
te ve za šti te po tro ša a.

Po treb ne su da lje ak tiv no sti, ko je su ve  u to ku, ka ko bi se po seb ni za ko ni u ve zi za šti-
te po tro ša a po bolj ša li ta ko da se obez be di pu no usa gla ša va nje ma ke don skog za ko no dav stva 
sa ac qu is com mu na u ta i re.

41 Zakon o obligacionim odnosima, Sl.list RM br.18/2001; 4/2002; 5/2003; 84/2008.; 81/2009. i 
161/2009.

42 Zakon o sudovima, Sl.list RM br.58/2006; 62/2006 i 35/2008; Zakon o parni nom postupku, Sl.list 
RM br. 79/2005; 110/2008. i 83/2009.
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E.  CR NA GO RA – ZA KO NO DAV NE TEH NI KE (Zve zdan a e no vi )

Di rek ti va Tran spo no va na u Da tum tran spo no va nja

Di rek ti va 85/577

Zakon o zaštiti potroša a 

Zakon o unutrašnjoj trgovini

Uredba o uslovima za organizovanje 
javne i aukcijske prodaje robe 

16.05.2007.

07.08.2008.

15.01.2010.
 

Di rek ti va 90/314

Zakon o obligacionim odnosima

Zakon o turizmu

07.08.2008.

25.06.2002. (sa izme-
nama i dopunama)

Di rek ti va 93/13 Zakon o zaštiti potroša a 16. 05. 2007.
Di rek ti va 94/47 (od 23.02.2011: 
Di rek ti va 2008/122/EZ)

Zakon o zaštiti potroša a 16.05.2007.

Di rek ti va 97/7
Zakon o zaštiti potroša a

Zakon o obligacionim odnosima 

16.05.2007.

07.08.2008.
Di rek ti va 98/6 Zakon o zaštiti potroša a 16.05.2007.
Di rek ti va 98/27 (ko di Þ  ko va na 
ver zi ja: Di rek ti va 2009/22/EZ)

Zakon o zaštiti potroša a 16.05.2007.

Di rek ti va 99/44
Zakon o zaštiti potroša a

Zakon o obligacionim odnosima 

16.05.2007.

07.08.2008.

Direktiva 87/102/EEZ 
(od 12 05. 2010: 
Direktiva 2008/48/EZ)

Zakon o zaštiti potroša a

Zakon o obligacionim odnosima 

Zakon o bankama

Odluke Centralne banke CG 

16. 05.2007.

07.08.2008.

11.03.2008.

Direktiva 85/374
Zakon o zaštiti potroša a

Zakon o obligacionim odnosima

16.05.2007.

07.08.2008.
Direktiva 86/653 Zakon o obligacionim odnosima 07.08.2008.
Direktiva 99/34 Zakon o obligacionim odnosima 07.08.2008.

Direktiva 99/93 Zakon o elektronskom potpisu
1.10.2003. (sa izme-
nama i dopunama)

Direktiva 2000/35 Zakon o obligacionim odnosima 07.08.2008.
Di rek ti va 2000/31 Za kon o elek tron skoj tr go vi ni 29. 12.2004. 
Di rek ti va 84/450 Za kon o za šti ti po tro ša a 16.05.2007.
Di rek ti va 02/65 Za kon o za šti ti po tro ša a 16.05.2007.
Di rek ti va 05/29 Za kon o za šti ti po tro ša a 16.05.2007.
Di rek ti va 87/357 Za kon o op štoj bez bjed no sti pro iz vo da 11.08.2008.

Di rek ti va 97/5 Za kon o te ku im i ka pi tal nim po slo vi ma 
sa ino stran stvom 28.07.2005.

Di rek ti va 98/26

Za kon o te ku im i ka pi tal nim po slo vi ma 
sa ino stran stvom 

Za kon o plat nom pro me tu u ze mlji

Zakon o hartijama od vrednosti

28.07.2005. 

13.10.2008.

27.12.2000. (sa izme-
nama i dopunama)
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Di rek ti va 2000/46 

Za kon o plat nom pro me tu u ze mlji

Od lu ke Cen tral ne ban ke CG

Zakon o instrumentima elektronskog novca 

13.10.2008.

Treba da se donese

Di rek ti va 01/95 Za kon o op štoj bez bjed no sti pro iz vo da 11.08.2008.

Di rek ti va 02/22 Za kon o elek tron skim ko mu ni ka ci ja ma 27.08.2008.

Di rek ti va 02/58 Za kon o elek tron skim ko mu ni ka ci ja ma 27.08.2008.

I.   Sta nje za šti te po tro ša a na pla nu Di rek ti va 99/44 (pro da ja ro be ši ro ke po tro šnje), 

93/13 (ne pra vi  ne od red be), 97/7 (ugo vo ri na da lji nu) i 85/577 (van po slov nih pro-

sto ri ja) pre tran spo no va nja u na cionalno pravo 

Pre transponovanja etiri direktive, situacija je bila zna ajno druga ija u odnosu na sa-
dašnju. Detaljnije norme u oblasti ovde razmatrana etiri akta acquis-a postojala su samo u 
pogledu direktive u vezi prodaje. Osim putem opšte primene bivšeg saveznog Zakona o za-
štiti potroša a43, ova oblast je uglavnom bila ure ena opštim obligacionim pravom (Zakon o 
obligacionim odnosima44). 

Ne može se re i isto i za ostale tri di rek ti ve, jer ni su po sto ja le po seb ne nor me, bar ne u 
zna aj ni joj me ri. 

Što se ti e ne pra vi  nih od red bi, ne ka da je biv ši sa ve zni Za kon o tr go vi ni, u po gla vlju 
“Zaštita potroša a” sadržao odredbu o kontroli standardnih ugovora (i njihovih odredbi) i o 
nadležnostima državnih organa u pogledu odredbi kojima se narušava jednak položaj ugo-
vornih strana45. Posle toga, savezni Zakon o zaštiti potroša a posve uje dva lana pravilu 
transparentnosti46 i pravilu da e se odredbe u tipskim ugovorima tuma iti u korist potro-
ša 47. Paralelno s tim, opet se primenjivao opšti zakon o obligacijama, i mada nije sadržao 
norme kakve se mogu na i u Direktivi u vezi nepravi nih ugovornih odredbi, on je ipak imao 
svojevrstan pristup s itavim nizom odredbi koje treba da se smatraju nepravi nim, i koje po-
stoje ak i danas paralelno sa isto potroša kim zakonodavstvom. 

Što se ti e prodaje van poslovnih prostorija, savezni Zakon o zaštiti potroša a iz 2002. 
godine sadržao je samo jedan lan48 koji se bavio ovim predmetom. Naime, on je posvetio tri 
stava prodaji van poslovnih prostorija i prodaji na daljinu, i dao potroša ima rok od 7 dana 
za od u sta ja nje od oba ve ze, bez tro ško va i ob ja šnje nja. Rok za od u sta ja nje za ro bu ra u nao se 
od da na pri je ma ro be, a za uslu ge od da na za klju e nja ugo vo ra i, ko na  no, po tro ša  je bio du-
žan da pla ti tro ško ve vra a nja ro be. 

II.  Za ko no dav ne teh ni ke tran spo no va nja

Si tu a ci ja se da nas zna aj no raz li ku je. Cr na Go ra je pod ne la svoj zah tev za lan stvo u 
EU 15.12.2008. go di ne i u skla du sa l. 72. Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju iz me u 
Evrop skih za jed ni ca i nje nih dr ža va la ni ca i Re pu bli ke Cr ne Go re (SSP)49 du žna je da obez-

43 Zakon o zaštiti potroša a, Sl.list SRJ br. 37/02.
44 Zakon o obligacionim odnosima, Sl.list SFRJ br. 29/78, 39/85, 57/89 i Sl.list FRJ br.31/93.
45 l. 39. Zakona o trgovini, Sl.list SRJ br. 32/93, 50/93, 41/94, 29/96.
46 l. 18. Zakona o zaštiti potroša a, Sl.list SRJ br. 37/02.
47 l. 19. Zakona o zaštiti potroša a, Sl.list SRJ br. 37/02
48 l. 21. Zakona o zaštiti potroša a, Sl.list SRJ br. 37/02
49 Sporazum o stabilizaciji i pridruživanju izme u Evropskih zajednica i država lanica, s jedne 

strane, i Republike Crne Gore, s druge strane, Sl.list RCG, br. 07/07
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be di da nje ni va že i za ko ni, kao i bu du e za ko no dav stvo, bu du po ste pe no usa gla še ni sa prav-
nom te ko vi nom Za jed ni ce.

Ta ko je cr no gor ski Za kon o za šti ti po tro ša a50 iz ma ja 2007. go di ne pred sta vljao ve li ki 
po mak u od no su na ra ni je sa ve zne za ko ne i po ku ša je uskla i va nja sa po tro ša  kim pra vom 
EU51. Pa ra lel no je do šlo i do pro me na op šteg za ko na o obli ga ci ja ma. Cr na Go ra je usvo ji la 
svoj Za kon o obli ga ci o nim od no si ma 2008. go di ne52 u ko ji je, kao što e se vi de ti u da ljem 
tek stu, ugra en ceo niz re le vant nih od red bi Di rek ti ve u ve zi pro da je ko je se pri me nju ju pa ra-
lel no53 sa po seb nim od red ba ma ko ji ma se re gu li še za šti ta po tro ša a.

Od osta lih za ko na, ta ko e tre ba po me nu ti Za kon o unu tra šnjoj tr go vi ni54 ko jim se ure u-
je unu tra šnja tr go vi na, uslo vi i ob li ci vršenja trgovine. Osim što daje deÞ niciju trgovca, 
proširivanjem ovog pojma, i deÞ niše prodajne prostorije itd., on sadrži i zna ajne odredbe o 
distancionoj trgovini i trgovini izvan poslovnih prostorija. 

III.  Primena minimalne harmonizacije

Crna Gora je primenila jedan vidljiv broj klauzula minimalne harmonizacije, mada ne i 
sve ((npr. lan 3.2) Direktive 85/577 daje državama lanicama mogu nost da izuzmu ugovo-
re ija vrednost nije ve a od 60 ECU iz oblasti primene svog nacionalnog transpozicionog 
zakona, gde je Crna Gora za limit odredila ta no 60 EUR). S druge strane, po istoj Direktivi, 
Crna Gora se opredelila da potroša  ima pravo na otkaz ugovora u roku od sedam radnih da-
na, umesto samo sedam dana. Osim toga, predvidela je dodatne norme u slu aju odustajanja, 
ko je su pot pu no iste kao od red ba l. 6.4) Di rek ti ve 97/7 ko ja pred vi a auto mat ski pre sta nak 
i glav nog i kre dit nog ugo vo ra.

U slu a ju Di rek ti ve 97/7 i l. 6.4), cr no gor ski za kon ide da lje od Di rek ti ve jer je po volj-
ni ji za po tro ša e, oslo ba a ju i ih ne sa mo od ka zne pri li kom ras ki da kre dit nog ugo vo ra, ve  
i od oba ve ze na kna de za šte tu u vi du tro ško va, ka ma ta, ka zni ili sli  nih tro ško va.

Cr na Go ra je kroz Za kon o za šti ti po tro ša a, za jed no sa zah te vi ma ko ji se na la ze u op-
štem za ko no dav stvu o pro da ji, pred vi de la do dat ne vr ste fak to ra zah te va sa o bra zno sti od onih 
ko ji su pred vi e ni u Di rek ti vi 99/44, kao što su: pro iz vo di u ta  noj me ri i ko li i ni; po go dan 
ma te ri jal za pa ko va nje u skla du sa vr stom i svoj stvi ma ro be; pro pi san, od no sno ugo vo ren 
kva li tet, a ako kva li tet ni je pro pi san, od no sno ugo vo ren – uobi a jen kva li tet; na in od re i va-
nja i ob ra u na ce ne, itd.

Ko na  no, na pri mer, ve o ma je zna a jan i na in na ko ji je Cr na Go ra pri šla kla u zu la ma 
iz Do dat ka Di rek ti vi 93/13. Na i me, od red be iz 1. Do dat ka se uvek sma tra ju ne pra vi  nim (cr-
na li sta) dok je 2. Do da tak (iz u ze ci u od no su na kla u zu le ko je ko ri ste pru ža o ci Þ  nan sij skih 
uslu ga) tran spo no van sa mo u slu a ju ko ji je od re en pod br. 2 d. Oba pri stu pa obez be u ju vi-
ši ni vo za šti te po tro ša a (sta vlja nje od red bi na cr nu li stu, i ne tran spo no va nje 2. Do dat ka).

IV.  Osta la pro ši re nja

Pri li kom tran spo no va nja l. 1. Di rek ti ve 85/577 i od re i va nja si tu a ci ja ko je pot pa da ju 
pod njen do ma šaj, Cr na Go ra se opre de li la da ih pro ši ri, ob u hva tiv ši i jav na me sta. Ova od-

50 Zakon o zaštiti potroša a, Sl.list RCG br. 26/07
51 Nacrt zakona je pripremljen uz podršku projekta PLAC (“Centar za politiku i pravne savete”) koji 

Þ nansira EU, a implementira konzorcijum na elu sa GTZ International Service.
52 Zakon o obligacionim odnosima, Sl.list RCG br. 47/08
53 l. 6. Zakona o zaštiti potroša a predvi a da ukoliko nije druga ije predvi eno, na obligacione 

odnose e se primenjivati odredbe Zakona o obligacionim odnosima.
54 Zakon o unutrašnjoj trgovini, Sl.list RCG br.49/08
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red ba iz gle da ob u hva ta i tav niz me sta kao što su uli ce, tr go vi, par ko vi, pla že, ma ri ne, re sto-
ra ni/ka Þ  i/di sko te ke, že le zni  ke sta ni ce, aero drom ske zgra de, unu tra šnji objek ti lu  kog sa o-
bra a ja, ško le, itd. U po gle du te re ta do ka zi va nja ko ji bi mo gao da po ve a ni vo za šti te po tro-
ša a, a ko ji ak ni je ni pred met od red bi Di rek ti ve, Cr na Go ra je upo tre bi la op štu nor mu ve za-
nu za po sto ja nje po što va nja ro ko va.

Cr na Go ra je tran spo no va la od red be Di rek ti ve 85/577 za iz u zi ma nje od re e nih vr sta 
ugo vo ra na ve de nih u l. 3 stav 2). U tom kon tek stu, za is po ru ku pre hram be nih pro iz vo da, pi-
a ili dru ge ro be na me nje ne te ku oj upo tre bi u do ma in stvu, Za kon o za šti ti po tro ša a ne zah-

te va da ro bu is po ru u je “re do van do sta vlja ”.55

Pri li kom tran spo no va nja l. 5, 2. re e ni ce Di rek ti ve 93/13, pra vi lo con tra pro fe ren tem 
se pri me nju je ne sa mo na kla u zu le ko je ni su na pi sa ne jed no stav nim je zi kom (“ja snim”), ve  
i na ne ra zu mlji ve kla u zu le (“ra zu mlji ve po tro ša u”), što pred sta vlja pred nost u od no su na Di-
rek ti vu jer se mo že po sma tra ti kao sred stvo za po sti za nje vi šeg ni voa za šti te po tro ša a.

Pra vi la za im ple men ti ra nje Di rek ti ve 99/44 se pro te žu iz van pod ru  ja pred vi e nog u Di-
rek ti vi. Ta ko se od red be Za ko na o za šti ti po tro ša a, osim na ro bu, pri me nju ju i na uslu ge, što 
je su prot no de Þ  ni ci ji iz la na 1.2)(b) Di rek ti ve 99/44. Osim to ga, pra vi la sa o bra zno sti, kao i 
pra vi la oba ve zne ga ran ci je otvo re na su ne sa mo za po tro ša e, ve  i za prav na li ca, što zna i 
za sva ko li ce ko je je stra na u ugo vo ru. Ovo je po sle di ca to ga što su ove nor me tran spo no va-
ne op štim obli ga ci o nim pra vom, na i me Za ko nom o obli ga ci o nim od no si ma.

V.  Mo gu a kr še nja pra va EZ

Cr na Go ra ni je ugra di la l. 1. stav 3) i 4) Di rek ti ve 85/577 ko ji na sto ji da ob ja sni da po-
tro ša  mo ra da ima mo gu  nost od u sta ja nja od po nu de da te van po slov nih pro sto ri ja, bez ob-
zi ra na to da li je po nu da bi la oba ve zu ju a ili neo ba ve zu ju a.

Na to što, sli  no ne ko li ci ni dr ža va la ni ca EU, Cr na Go ra ne po mi nje re i “bla go vre me-
no” ili nji ho vu va ri ja ci ju, pri li kom tran spo no va nja l. 4.1), 5.1) i 7.2) Di rek ti ve 97/7 mo že se 
gle da ti kao na ma nje od stu pa nje od nor mi ac qu is-a. Ako se ima na umu da je svr ha iz o sta vlje-
nih re i da se po tro ša u obez be di do volj no vre me na da raz mi sli o in for ma ci ji (npr. pre za klju-
i va nja ugo vo ra), mo že se us tvr di ti da bi ovo iz o sta vlja nje mo glo da su zi de lo tvor nu za šti tu 

po tro ša a u prak si.
No, na is klju i va nje pra va po tro ša a na od u sta ja nje (ako ni je dru ga i je do go vo re no) u 

po gle du od re e nih ugo vo ra u si tu a ci ja ma pro da je van po slov nih pro sto ri ja, ko je su iste kao 
one ko je se na la ze u l. 6. Di rek ti ve 97/7, ne bi tre ba lo gle da ti kao na ma nje od stu pa nje od 
pra va EZ, jer se ti me mo že zna aj no sma nji ti ni vo za šti te po tro ša a.

Tran spo no va nje la na 5, 2. re e ni ca Di rek ti ve 93/13 de lu je pro ble ma ti  no jer Di rek ti va tra ži 
da tu ma e nje bu de ne sa mo “po volj no” za po tro ša a, ve  da bu de “naj po volj ni je” za po tro ša a.

VI.  Sud ska prak sa

U Cr noj Go ri još uvek ne ma vi dlji ve sud ske prak se ko ja bi se te me lji la na od red ba ma 
Za ko na o za šti ti po tro ša a56. Kao i u dru gim ze mlja ma u e sni ca ma tre nut no je di ne od lu ke ko-
je se mo gu na i su one ko je pro is ti u iz sud ske prak se ko ja se te me lji na Za ko nu o obli ga ci o-
nim od no si ma.

55 l. 54. ta ka (3) Zakona o zaštiti potroša a, Sl.list RCG br. 26/07
56 U toku su postupci koji se ti u potroša kih prava, ali se oni temelje na posebnim sektorskim 

zakonima. Najzna ajniji predmet u Crnoj Gori je jedan predmet koji se ti e na ina izra unavanja cene za 
elektri nu energiju koji je trenutno privukao pažnju javnosti.
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S dru ge stra ne, Cr na Go ra je utr la put za raz voj zna aj nog mo de la van sud skog re ša va nja 
spo ro va. U tom smi slu, za ma nje od go di nu i po nje nog for mal nog po sto ja nja57, za be le že na 
su e ti ri pred me ta, a pe ti je u to ku. Dva od ovih pred me ta se vo de kao re še na pu tem pro to ko-
la o spo ra zum nom re še nju spo ra od stra ne Ar bi tra žnog od bo ra za van sud sko re ša va nje po tro-
ša  kih spo ro va. 

Ko na  no, osim kroz re dov ne sud ske i van sud ske po stup ke, po tro ša  mo že da ostva ri pri-
stup prav di i kroz uprav ni po stu pak. 

VII.  Re zi me

Pro ces in te gra ci je u EU je sva ka ko bio glav ni po kre ta  har mo ni za ci je na ci o nal nog za ko-
no dav stva sa po tro ša  kim pra vom EU. Na i me, za šti ta po tro ša a je jed na od pri o ri tet nih obla-
sti har mo ni za ci je ka ko je pred vi e no u Na slo vu VI “Uskla i va nje pro pi sa, pri me na pra va i 
pra vi la kon ku ren ci je“, lan 72. u ve zi la na 78. SSP.

U tom smi slu, cr no gor ski Za kon o za šti ti po tro ša a do net sre di nom 2007. go di ne pred-
sta vlja ve li ki ko rak na pred u uskla i va nju sa po tro ša  kim pra vom EU. Dok su Di rek ti ve 
85/577, 97/7, 93/13 tran spo no va ne po me nu tim za ko nom, Di rek ti va 99/44 je uglav nom tran-
spo no va na no vim cr no gor skim Za ko nom o obli ga ci o nim od no si ma. Shod no to me, u cr no gor-
skom Za ko nu o za šti ti po tro ša a mo že se pri me ti ti da je pri me njen vi dljiv broj kla u zu la mi ni-
mal ne har mo ni za ci je, uz isto vre me no opre de lji va nje za pro ši ri va nje ne kih nor mi ak iz van 
op se ga pred vi e nog od no snim Di rek ti va ma.

Iako još ne ma vi dlji ve sud ske prak se na te me lju od red bi Za ko na o za šti ti po tro ša a, tre-
nut no se eÞ  ka sno im ple men ti ra ve o ma zna a jan mo del van sud skog re ša va nja spo ro va. 

Ko na  no, da lja har mo ni za ci ja je oba ve zna, i za to je Vla da CG za nju pri pre mi la te melj-
ne pla no ve za 2010-2011. go di nu; har mo ni za ci ja e ta ko e bi ti i pred met teh ni  ke po mo i u 
okvi ru pro gram ske po mo i IPA 2009. (Pro je kat “Pri stu pa nje unu tra šnjem tr ži štu”58).

57 Dvadeset lanova Arbitražnog odbora je izabrano i imenovano u decembru 2008. godine na 
mandat od 4 godine. Pošto je još uvek mlado, ovom telu bi pre svega koristilo ja anje svesti o njegovim 
razvijaju im aktivnostima, da bi ono moglo da se još više unapredi i da se u potpunosti iskoriste odredbe 
Zakona o zaštiti potroša a i Pravilnik o Arbitražnom odboru za rešavanje potroša kih sporova, Sl.list 
RCG, br. 28/08.

58 Implementira Deutsche Gesellschaft für Technische Zusammenarbeit (GTZ) GmbH.
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F.  SR BI JA – ZA KO NO DAV NA TEH NI KA (Ma ri ja Ka ra ni ki  Mi ri )

N.B. i nje ni ca što po je di ni za ko ni u od re e noj me ri ure u ju na ve de ne obla sti ne zna i 
da su ti za ko ni u skla du sa da tim di rek ti va ma.

Di rek ti va Tran spo no va na u Da tum tran spo no va nja
Di rek ti va 85/577 ni je tran spo no va na - 

Di rek ti va 90/314

ni je tran spo no va na
[Odre ene nor me u: 
1) Za ko nu o obli ga ci o nim od no si ma 
(ZOO);
2) Zakonu o turizmu] 

-
[30.03.1978. (iz me ne i 
do pu ne 1985, 1989, 1993)]

13.05.2009.

Di rek ti va 93/13
Za kon o za šti ti po tro ša a (ZZP) (u 
ogra ni e noj me ri)
[Tako e relevantan: ZOO]

16.09.2005.

[30.03.1978. (izmene i 
dopune 1985, 1989, 1993)]

Di rek ti va 94/47 (od 23.02.2011: 
Di rek ti va 2008/122/EZ)

ZZP 16.09.2005.

Di rek ti va 97/7 ZZP (u ogra ni e noj me ri) 16.09.2005.
Di rek ti va 98/6 ZZP 16.09.2005.
Di rek ti va 98/27 (ko di Þ  ko va na 
ver zi ja: Di rek ti va 2009/22/EZ)

ZZP (sa mo do ti e pi ta nja nad zo ra nad 
tr ži štem i po tro ša  kih or ga ni za ci ja)

16.09.2005. 

Di rek ti va 99/44
ZZP (u ogra ni e noj me ri)
[Tako e relevantan: ZOO]

16.09.2005.
[30.03.1978.]

Di rek ti va 87/102/EEZ (od 12. 
05. 2010: Di rek ti va 2008/48/EZ)

ZZP (u ogra ni e noj me ri) 16.09.2005.

Di rek ti va 85/374
Za kon o od go vor no sti pro iz vo a a 
stva ri sa ne do stat kom 

14.11.2005.

Di rek ti va 86/653
ni je tran spo no va na
[Odre ene norme o trgovinskim 
zastupnicima: ZOO, l. 790 et seq.]

-
[30.03.1978.]

Di rek ti va 99/34 ni je tran spo no va na - 

Di rek ti va 99/93
Za kon o elek tron skom pot pi su
Zakon o elektronskoj trgovini

21.12.2004.
29.5.2009.

Di rek ti va 2000/35
ni je tran spo no va na
[Odre ena pravila o docnji: ZOO, 
l. 277-279]

- 
[30.03.1978.]

Di rek ti va 2000/31
Za kon o elek tron skoj tr go vi ni;
ZZP

29.5.2009.
16.09.2005.

Di rek ti va 84/450 ZZP (u ogra ni e noj me ri) 16.09.2005.
Di rek ti va 2002/65 ni je tran spo no va na - 
Di rek ti va 2005/29 ZZP (u ogra ni e noj me ri) 16.09.2005. 

Di rek ti va 87/357
Za kon o op štoj bez bed no sti 
pro iz vo da 

29.5.2009.

Di rek ti va 97/5

ni je tran spo no va na
[Neke norme o prekograni nim 
prenosima kreditnih sredstava u 
Zakonu o deviznom poslovanju]

- 
[14.7.2006.] 
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Di rek ti va 98/26 ni je tran spo no va na - 
Di rek ti va 2000/46 ni je tran spo no va na - 

Di rek ti va 2001/95
Za kon o op štoj bez bed no sti 
pro iz vo da

29.5.2009.

Di rek ti va 2002/22
Za kon o te le ko mu ni ka ci ja ma;
ZZP (u ograni enoj meri)

24.4.2003 (iz me ne i 
do pu ne 2006).
16.09.2005.

Di rek ti va 2002/58
Za kon o te le ko mu ni ka ci ja ma;
Zakon o zaštiti podataka o li nosti

24.4.2003.
23.10.2008.

I.   Za šti ta po tro ša a pre uskla i va nja srp skog pra va sa di rek ti va ma 99/44 (o pro da ji 

ro be ši ro ke po tro šnje), 93/13 (o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri-

ma), 97/7 (o ugo vo ri ma na da lji nu) i 85/577 (o ugo vo ri ma za klju e nim van po slov-

nih pro sto ri ja)

Pr vi okvir ni (sa ve zni) Za kon o za šti ti po tro ša a usvo jen je 2002. go di ne.59 Taj za kon za-
me njen je va že im Za ko nom o za šti ti po tro ša a Re pu bli ke Sr bi je iz 2005. go di ne.60 

U pe ri o du pre 2002. go di ne u Sr bi ji ni je bi lo po seb nog za ko na ko jim se ure u ju pi ta nja 
za šti te po tro ša a. Na ugo vor ne od no se tr go va ca i po tro ša a pri me nji va la su se op šta pra vi la 
ugo vor nog pra va, ko ja su ga ran to va la kup ci ma so li dan ni vo za šti te. Po red to ga, u Za ko nu o 
obli ga ci o nim od no si ma iz 1978. go di ne na la zi le su se (i još se na la ze) od re e na pra vi la o va-
nu go vor noj od go vor no sti pro iz vo a a za šte tu od stva ri sa ne do stat kom.

Na kon dva ne u spe la po ku ša ja da se va že i Za kon o za šti ti po tro ša a (ZZP) iz me ni i do-
pu ni, na pu šte na je ide ja o nje go vom po bolj ša nju i za po et rad na na cr tu no vog za ko na, ko ji 
bi tre ba lo da ure di ka ko jav no prav ne, ta ko pri vat no prav ne aspek te za šti te po tro ša a i da uskla-
di do ma e pra vo sa po tro ša  kim pra vom Evrop ske uni je.

II.  Za ko no dav na teh ni ka uskla i va nja do ma eg pra va sa pra vom EU

ZZP iz 2005. go di ne kon ci pi ran je ta ko da slu ži kao okvir ni za kon u obla sti za šti te po-
tro ša a. Tim za ko nom ure u je se za šti ta eko nom skih in te re sa po tro ša a i, u od re e nom 
obi mu, za šti ta nji ho vog zdra vlja i bez bed no sti, i to na sa svim uop šten i po vr šan na in. Za ko-
no da vac ni je ni po ku šao da ure di broj na pi ta nja ko ja su ure e na evrop skim po tro ša  kim 
di rek ti vi ma.

Sr bi ja od 2002. go di ne ima okvir ni za kon u obla sti za šti te po tro ša a. Ipak, za ko no dav na 
teh ni ka i da lje je seg men ti ra na. Broj na pi ta nja ko ja se ti u pra va i in te re sa po tro ša a ure e na 
su dru gim za ko ni ma. Po red to ga, Za kon o za šti ti po tro ša a iz 2005. ni je se ni do ta kao ne kih 
osnov nih pi ta nja u obla sti za šti te po tro ša a. 

ZZP iz 2005. go di ne sa dr ži 81 lan. Ti la no vi or ga ni zo va ni su u de set po gla vlja, ko ja 
se od no se na: 1. osnov na pra va po tro ša a; 2. za šti tu ži vo ta, zdra vlja i si gur no sti po tro ša a 
(uklju u ju i nor me o si gur no sti pro iz vo da i am ba la ži, za šti ti ma lo let nih li ca, oba ve šte nji ma 
o kva li te tu vo de i va zdu ha, ge net ski mo di Þ  ko va nim pro iz vo di ma); 3. za šti tu eko nom skih in-
te re sa po tro ša a (uklju u ju i nor me o ce ni i is ti ca nju ce ne, ma te ri ja lu za pa ko va nje, iz da va-
nju ra u na, ga rant nom li stu, is po ru ci pro iz vo da, ku po vi ni na da lji nu, po tro ša  kom kre di tu, 
ku po vi ni na ra te, ras pro da ji pro iz vo da, pro da ji pro iz vo da sa ne do stat kom, re kla ma ci ja ma); 4. 
po seb ne ob li ke za šti te po tro ša a u obla sti uslu ga (oba ve ze da va o ca uslu ga, ce ne uslu ga, pro-

59 Zakon o zaštiti potroša a, Službeni list SRJ br. 37/02.
60 Zakon o zaštiti potroša a, Sl.list RS br. 79/2005, 16.09.2005. 
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iz vo di i uslu ge od op šteg in te re sa, uslu ge u tu ri zmu, vre men ski po de lje no ko ri š e nje ne po-
kret no sti); 5. tip ske ugo vo re; 6. in for mi sa nje i obra zo va nje po tro ša a; 7. na kna du šte te (uklju-
u ju i nor me o te re tu do ka zi va nja, sud skoj za šti ti i van sud skom po rav na nju); 8. na ci o nal ni 

pro gram i su bjek te za šti te (uklju u ju i nor me o Na ci o nal nom pro gra mu za šti te po tro ša a, 
nad le žno sti re sor nog mi ni star stva, Sa ve tu za za šti tu po tro ša a, za šti ti po tro ša a u lo kal noj sa-
mo u pra vi, or ga ni za ci ja ma po tro ša a i Þ  nan si ra nju nji ho vih ak tiv no sti); 9. nad zor nad tr ži-
štem; i 10. ka zne ne od red be.

Va že i Za kon o za šti ti po tro ša a sve do i o ne u spe lom po ku ša ju za ko no dav ca da u srp-
sko pra vo tran spo nu je ne ko li ko po tro ša  kih di rek ti va: 93/13/EEZ o ne pra vi  nim od red ba ma 
u po tro ša  kim ugo vo ri ma; 97/7/EZ o ugo vo ri ma na da lji nu; 98/6/EZ o is ti ca nju ce na; 99/44/
EZ o pro da ji ro be ši ro ke po tro šnje i pra te im ga ran ci ja ma; 87/102/EEZ o po tro ša  kim kre-
di ti ma; 84/450/EEZ o ob ma nju ju em ogla ša va nju; i 94/47/EZ o vre men ski po de lje nom ko-
ri š e nju ne po kret no sti. ZZP sa dr ži sa mo je dan lan ( lan 27) ko ji se od no si na elek tron sku 
tr go vi nu.

i nje ni ca što ZZP u od re e nom obi mu ure u ju na ve de ne obla sti ne zna i da je taj za kon 
u skla du sa po bro ja nim di rek ti va ma. Ka da je re  o ugo vor nom po tro ša  kom pra vu, ZZP sa-
mo u gru bim cr ta ma ski ci ra ne ke osnov ne prin ci pe evrop skog ugo vor nog po tro ša  kog pra va.

Za kon o od go vor no sti pro iz vo a a stva ri sa ne do stat kom (ZOPSN) iz 2005. go di ne 
pred sta vlja po se ban po ku šaj za ko no dav ca da u srp sko pra vo tran spo nu je Di rek ti vu 85/374/
EEZ o od go vor no sti za šte tu od pro iz vo da s ne do stat kom.61 ZOPSN je u ve li koj me ri uskla-

en sa Di rek ti vom 85/374. Me u tim, tu po sto je od re e ni ne do sta ci. Na pri mer, ZOPSN iz ri-
i to is klju u je osnov ne po ljo pri vred ne pro iz vo de (pro iz vo de iz ze mlji šta, sto ar stva i ri bar-

stva) iz poj ma pro iz vo da; za ko nom pro pi sa no me ri lo za utvr i va nje ka da je dan pro iz vod ima 
ne do sta tak raz li ku ju se od me ri la ko je pro pi su je Di rek ti va; po jam uvo znih pro iz vo da ogra ni-
en je na pro iz vo de na me nje ne pro da ji, pa se za kon ska pra vi la o od go vor no sti pro iz vo a a 

ne pri me nju ju na uvo zne pro iz vo de uve ze ne u svr hu da va nja u za kup, li zing ili dru gog sta vlja-
nja u pro met.

Ne po sto ji na me ra da se iz me na ma i do pu na ma Za ko na o obli ga ci o nim od no si ma u srp-
sko pra vo tran spo nu ju di rek ti ve ko je spa da ju u oblast po tro ša  kog ugo vor nog pra va.62 Vla da 
Re pu bli ke Sr bi je for mi ra la je 2006. go di ne Ko mi si ju za iz ra du Gra an skog za ko ni ka.63 Su de-
i po do sa da šnjim iz ve šta ji ma te Ko mi si je, ne po sto ji na me ra da se od red ba ma bu du e gra-
an ske ko di Þ  ka ci je po seb no ure de po tro ša  ki ugo vo ri.64 

Ide je o na i nu na ko ji bi tre ba lo po bolj ša ti Za kon o obli ga ci o nim od no si ma uglav nom 
su in spi ri sa ne Ski com za za ko nik o obli ga ci ja ma i ugo vo ri ma. Re  je o na cr tu za ko na ko ji je 
na pi sao, i 1969. go di ne ob ja vio, pro fe sor Mi ha i lo Kon stan ti no vi , osni va  Be o grad ske ško le 
gra an skog pra va. Ju go slo ven ski Za kon o obli ga ci o nim od no si ma ra en je po ugle du na Ski-
cu. Vla di na ko mi si ja raz ma tra usva ja nje upra vo onih pra vi la iz Ski ce ko ja je 1978. go di ne iz-
o sta vio ju go slo ven ski za ko no da vac. Po red to ga, Ko mi si ja raz ma tra pri hva ta nje od re e nih re-

61 Zakon o odgovornosti proizvo a a stvari sa nedostatkom, Sl. glasnik RS br. 101/05 od 14.11.2005.
62 Vlada Republike Srbije. Komisija za izradu Gra anskog zakonika, Rad na izradi Gra anskog 

zakonika. Izveštaj Komisije sa otvorenim pitanjima, Pravni život, Tom III, 11/2007, 5–407. Komisija za 
izradu Gra anskog zakonika, Prednacrt. Gra anski zakonik Republike Srbije. Druga knjiga. Obligacioni 
odnosi, Vlada Republike Srbije, Beograd 2009, 1-451.

63 Odluka o obrazovanju posebne Komisije radi kodiÞ kacije gra anskog prava i izrade Gra anskog 
zakonika, Službeni glasnik RS 104/06, 110/06 i 85/09.

64 Komisija za izradu Gra anskog zakonika, Prednacrt. Gra anski zakonik Republike Srbije. Druga 
knjiga. Obligacioni odnosi, Vlada Republike Srbije, Beograd 2009, 1-451.
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še nja do ma e sud ske prak se i upo red nog pra va. Me u tim, u iz ve šta ji ma Ko mi si je ne ma tra-
ga o uzi ma nju po tro ša  kih di rek ti va u ob zir.

Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je, kao re sor no mi ni star stvo u obla sti za šti-
te po tro ša a, iz ra di lo je no vi Na crt za ko na o za šti ti po tro ša a (NZZP), ko ji je ob ja vljen u ju-
nu me se cu 2010. go di ne i o ko jem se vo di jav na ras pra va.65 Taj na crt tre ba lo bi da u e u za-
ko no dav nu pro ce du ru u je sen 2010. go di ne. 

NZZP pred sta vlja po ku šaj da se u srp sko pra vo tran spo nu ju broj ni pro pi si EU u obla sti 
za šti te po tro ša a. Tu spa da ju di rek ti ve 98/6/EC o is ti ca nju ce na; 85/577/ C o pro da ji van 
po slov nih pro sto ri ja; 97/7/ C o pro da ji na da lji nu; 2000/31/ C o elek tron skoj tr go vi ni; 
93/13/ C o ne pra vi  nim ugo vor nim od red ba ma; 99/44/EC o pro da ji ro be ši ro ke po tro šnje 
i pra te im ga ran ci ja ma; 2002/22/ C o uni ver zal nim uslu ga ma u obla sti te le ko mu ni ka ci ja; 
2003/54/ C o elek tri  noj ener gi ji; 2003/55/ C o pri rod nom ga su; 90/314/ C o put nim aran-
žma ni ma; 2008/122/ C o vre men ski po de lje nom ko ri š e nju ne po kret no sti; 2008/48/EC o po-
tro ša  kim kre di ti ma; 2002/65/ C o pro da ji Þ  nan sij skih uslu ga na da lji nu; 2008/52/EC o me-
di ja ci ji u gra an skim i pri vred nim stva ri ma; 98/27/EC o sud skim za bra na ma; 2005/29/EC o 
ne po šte nom po slo va nju; Ured ba 861/2007 o po stup ku u spo ro vi ma ma le vred no sti; i pre po ru-
ke 98/257/EC i 2001/310/EC o na e li ma van sud skog re ša va nja po tro ša  kih spo ro va.

Po red to ga, pri li kom iz ra de NZZP u ob zir je uzet Pred log Di rek ti ve o pra vi ma po tro ša-
a,66 kao i po je di na re še nja upo red nog pra va.

Kao prav ni osnov za uskla i va nje srp skog ugo vor nog po tro ša  kog pra va sa pra vom 
Evrop ske uni je mo že na ve sti lan 78 Za ko na o po tvr i va nju Spo ra zu ma o sta bi li za ci ji i pri-
dru ži va nju iz me u evrop skih za jed ni ca i nji ho vih dr ža va la ni ca, sa jed ne stra ne, i Re pu bli-
ke Sr bi je, sa dru ge stra ne, u ko jem sto ji:67

“Ugo vor ne stra ne e sa ra i va ti ka ko bi usa gla si le stan dar de za šti te po tro ša a u Sr bi ji sa 
stan dar di ma u Za jed ni ci. De lo tvor na za šti ta po tro ša a je nu žna ka ko bi se obez be di lo va lja no 
funk ci o ni sa nje tr ži šne eko no mi je i ta za šti ta e za vi si ti od raz vo ja ad mi ni stra tiv ne in fra struk-
tu re ra di obez be i va nja nad zo ra nad tr ži štem i spro vo e nja za ko na u ovoj obla sti.”

Ova sa rad nja ob u hva ta, iz me u osta log, oba ve zu Re pu bli ke Sr bi je da na ci o nal ne pro pi-
se u obla sti za šti te po tro ša a uskla di sa od go va ra ju im pro pi si ma Evrop ske uni je.

III.  Po zi va nje na pra vi lo o mi ni mal noj har mo ni za ci ji

Ve o ma je te ško oce ni ti srp ski ZZP iz 2005. go di ne iz ove per spek ti ve, bu du i da taj za-
kon uop šte ne ure u je ve i nu pi ta nja ko ja su u Evrop skoj uni ji ure e na pra vi li ma ma te ri jal-
nog po tro ša  kog pra va. Re  je o ne u spe lom po ku ša ju za ko no dav ca da u srp sko pra vo tran spo-
nu je ne ko li ko po tro ša  kih di rek ti va. ZZP sa dr ži ma lo broj na pra vi la o: ga ran ci ji, po tro ša -
kom kre di tu, ugo vo ri ma za klju e nim na da lji nu, du žno sti tr gov ca da oba ve sti po tro ša a o ne-
kim po je di no sti ma, vre men ski po de lje nom ko ri š e nju ne po kret no sti, sud skim za bra na ma. 
Me u tim, ta pra vi la su ve o ma uop šte na i sa svim gru bo ski ci ra ju po je di ne osnov ne ide je Ac-

qu is Com mu na u ta i re u obla sti po tro ša  kog ugo vor nog pra va.

65 Nacrt zakona o zaštiti potroša a, Ministarstvo trgovine i usluga Republike Srbije, http://www.mtu.
gov.rs/cms/?page_id=362, preuzeto 25.06.2010.

66 Proposal for a Directive of the European Parliament and of the Council on consumer 
rights, COM(2008) 614/3. 

67 l. 78, Zakon o potvr ivanju Sporazuma o stabilizaciji i pridruživanju izme u Evropskih zajednica 
i njihovih država lanica, sa jedne strane, i Republike Srbije, sa druge strane, Sl. glasnik RS 83/08.
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IV.  Osta la pro ši re nja

Pre ma la nu 2, stav 2 ZZP, po jam po tro ša a pro ši ren je ta ko da ob u hva ti i pri vred na dru-
štva, pred u ze a, dru ga prav na li ca i pred u zet ni ke, ka da ku pu ju pro iz vo de ili ko ri ste uslu ge za 
sop stve ne po tre be, to jest ka da po stu pa ju iz van svo je pro fe si je, de lat no sti ili za na ta. 

ZZP ga ran tu je od re e ni ste pen za šti te po tro ša a pri li kom za klju e nja i iz vr ša va nja po-
tro ša  kih ugo vo ra. U tom po gle du, ZZP se od no si ka ko na pro da ju ro be, ta ko na pru ža nje 
uslu ga.

V.  Mo gu a kr še nja ko mu ni tar nog pra va 

Za ko no da vac ni je ni po ku šao da Za ko nom o za šti ti po tro ša a iz 2005. go di ne u srp sko 
pra vo tran spo nu je Di rek ti vu 85/577/EEZ o ugo vo ri ma za klju e nim van po slov nih pro sto ri ja. 

Za kon o za šti ti po tro ša a pred sta vlja po ku šaj da se u srp sko pra vo pre u zmu pra vi la iz 
ne ko li ko po tro ša  kih di rek ti va, me u ko ji ma su di rek ti ve 93/13/EEZ o ne pra vi  nim od red ba-
ma u po tro ša  kim ugo vo ri ma; 97/7/EZ o ugo vo ri ma na da lji nu; i 99/44/EZ o pro da ji ro be ši-
ro ke po tro šnje i pra te im ga ran ci ja ma. Po seb ni iz ve šta ji o pre u zi ma nju sva ke od po me nu tih 
di rek ti va sa dr že po dat ke o ne do sta ci ma nji ho vog tran spo no va nja u srp sko pra vo.

VI.  Sud ska prak sa

Ne ma sud skih od lu ka na osno vu po sto je eg Za ko na o za šti ti po tro ša a. U ve i ni pred-
me ta ko ji bi se mo gli kla si Þ  ko va ti kao po tro ša  ki spo ro vi, su do vi pri me nju ju Za kon o obli ga-
ci o nim od no si ma i po seb ne sek tor ske za ko ne.

VII.  Re zi me

Pr vi okvir ni (sa ve zni) Za kon o za šti ti po tro ša a usvo jen je 2002. go di ne. Taj za kon za-
me njen je va že im Za ko nom o za šti ti po tro ša a Re pu bli ke Sr bi je iz 2005. go di ne. Na kon dva 
ne u spe la po ku ša ja da se ovaj po to nji pro pis iz me ni i do pu ni, na pu šte na je ide ja o nje go vom 
po bolj ša nju i za po et rad na na cr tu no vog za ko na, ko ji bi tre ba lo da ure di ka ko jav no prav ne, 
ta ko pri vat no prav ne aspek te za šti te po tro ša a i da uskla di do ma e pra vo sa po tro ša  kim pra-
vom Evrop ske uni je. Ne po sto ji na me ra da se di rek ti ve ko je spa da ju u oblast po tro ša  kog ugo-
vor nog pra va tran spo nu ju u srp sko pra vo iz me na ma i do pu na ma srp skog Za ko na o obli ga ci o-
nim od no si ma.

ZZP iz 2005. go di ne kon ci pi ran je ta ko da slu ži kao okvir ni za kon u obla sti za šti te po tro-
ša a. Tim za ko nom ure u je se za šti ta eko nom skih in te re sa po tro ša a i, u od re e nom obi mu, 
za šti ta nji ho vog zdra vlja i bez bed no sti, i to na sa svim uop šten i po vr šan na in. Za ko no da vac 
ni je ni po ku šao da ure di broj na pi ta nja ko ja su ure e na evrop skim po tro ša  kim di rek ti va ma.

Va že i Za kon o za šti ti po tro ša a sve do i o ne u spe lom po ku ša ju za ko no dav ca da u srp-
sko pra vo tran spo nu je ne ko li ko po tro ša  kih di rek ti va: 93/13/EEZ; 97/7/EZ; 98/6/EZ; 99/44/
EZ; 87/102/EEZ; 84/450/EEZ; i 94/47/EZ. i nje ni ca što ZZP u od re e nom obi mu ure u ju 
na ve de ne obla sti ne zna i da je taj za kon u skla du sa po bro ja nim di rek ti va ma. Ka da je re  o 
ugo vor nom po tro ša  kom pra vu, ZZP sa mo u gru bim cr ta ma ski ci ra ne ke osnov ne prin ci pe 
evrop skog ugo vor nog po tro ša  kog pra va.

Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je, kao re sor no mi ni star stvo u obla sti za šti-
te po tro ša a, iz ra di lo je no vi Na crt za ko na o za šti ti po tro ša a (NZZP), ko ji je ob ja vljen u ju-
nu me se cu 2010. go di ne i o ko jem se vo di jav na ras pra va. Taj na crt tre ba lo bi da u e u za ko-
no dav nu pro ce du ru u je sen 2010. go di ne. NZZP pred sta vlja po ku šaj da se u srp sko pra vo tran-
spo nu ju broj ni pro pi si EU u obla sti za šti te po tro ša a.
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2. deo:
TRAN SPO NO VA NJE PO JE DI NIH DI REK TI VA68

A.  DI REK TI VA O PRO DA JI 
VAN PO SLOV NIH PRO STO RI JA (85/577) 

Kor di na to ri: Emi lia i ka ra, Zla tan Me ški

I.   Za ko no dav stvo u dr ža va ma la ni ca ma pre tran spo no va nja Di rek ti ve o pro da ji van 

po slov nih pro sto ri ja

Pre tran spo no va nja Di rek ti ve 85/577 u nji ho ve re le vant ne Za ko ne o za šti ti po tro ša a dr-
ža ve u e sni ce ni su ima le ko he rent no za ko no dav stvo ko je se od no si na za šti tu po tro ša a u slu-
a ju pro da je van po slov nih pro sto ri ja. U ne kim ze mlja ma je ni vo ova kve za šti te bio vr lo ni-

zak (npr. Hr vat ska, Sr bi ja, Cr na Go ra i Al ba ni ja) a u dru gim ona ni je ni po sto ja la (npr. Bo sna 
i Her ce go vi na, Ma ke do ni ja). Ta ko, na pri mer, pro da ja od vra ta do vra ta se po mi nja la u l. 16. 
sta rog hr vat skog Za ko na o tr go vi ni69 ko ji je pro pi si vao da ugo vo re o pro da ji na vra ti ma sta-
na mo gu da skla pa ju sa mo prav ne oso be ko je su re gi stro va ne za pru ža nje ta kve de lat no sti. Ju-
go slo ven ski sa ve zni Za kon o za šti ti po tro ša a70 pred vi a u la nu 21.71, isto kao i al ban ski 
Gra an ski za ko nik u la nu 672., 2. ali ne ja72, pra vo na od u sta ja nje. Da kle, u ve i ni ze ma lja 
u e sni ca pri me nji va ne su sa mo op šte od red be ko je se ti u ugo vo ra i ugo vor ne od go vor no sti. 

Tran spo no va nje Di rek ti ve 85/577 je u ve i ni ze ma lja bi lo pra e no usva ja njem no vih za-
ko na. Hr vat ska je po pr vi put re gu li sa la pro da ju van po slov nih pro sto ri ja u po seb nom po gla-
vlju Za ko na o za šti ti po tro ša a iz 2003. go di ne,73 ko je je po tom bi lo po bolj ša no iz me na ma i 
do pu na ma, da bi sa da ovu oblast re gu li sao no vi Za kon o za šti ti po tro ša a iz 2007. go di ne.74 
Isti slu aj je bio u Bo sni i Her ce go vi ni, gde je Di rek ti va 85/577 bi la pr vo tran spo no va na u po-
seb no po gla vlje Za ko na o za šti ti po tro ša a iz 2002. go di ne,75 a po tom je ka sni je usvo jen nov 

68 Sle de e iz la ga nje je ba zi ra no na šest na ci o nal nih iz ve šta ja ko je su pri pre mi li Na da Dol la ni (Al ba-
ni ja), Zla tan Me ški  (Bo sna i Her ce go vi na), Emi lia i ka ra (Hr vat ska), Ja dran ka Da bo vi -Ana sta sov ska, 
Ne nad Ga vri lo vi , Ne da Zdra ve va (Ma ke do ni ja), Zve zdan a dje no vi  (Cr na Go ra) i Ma ri ja Ka ra ni ki  
Mi ri  (Sr bi ja). Zbog ogra ni e nog pro sto ra, ovi na ci o nal ni iz ve šta ji ne mo gu da se ov de ob ja ve u ce lo sti.

69 Za kon o tr go vi ni, NN br. 11/96, 30/99, 75/99, 76/99, 62/01, 109/01.
70 Sa ve zni Za kon o za šti ti po tro ša a, Sl.list SRJ br. 37/02.
71 Po sve tio je tri sta va pro da ji van po slov nih pro sto ri ja (i na da lji nu) i pred vi deo rok od 7 da na za 

po ni šta va nje po sle di ca stu pa nja u ugo vor ni od nos, bez tro ško va i ob ja šnje nja; rok za vra a nje ro be se ra-
u nao od da na nje nog pri je ma, a za uslu ge od da na za klju e nja ugo vo ra, i ko na  no, po tro ša  je bio du žan 

da pla ti tro ško ve vra a nja ro be. 
72 Ovaj lan re gu li še pra vo na od u sta ja nje od ugo vo ra sklo plje nog na rad nom me stu ili u do mu jed ne 

od stra na, u to ku pu to va nja ili u okol no sti ma ko je ni su uobi a je ne za skla pa nje ugo vo ra, u ro ku od se dam 
da na od nje go vog za klju e nja. Vi de ti Gra an ski za ko nik, Sl.list RAl br. 11/1994.

73 Gla va 6 ( l. 29–34) “Ugo vo ri sklo plje ni iz van po slov nih pro sto ri ja tr gov ca”, NN br. 96/03.
74 Gla va VI ( l. 30–35) Za kon o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
75 Gla va XI ( l. 48-49) Za kon o za šti ti po tro ša a, Sl.gla snik BiH br. 17/02.
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Za kon o za šti ti po tro ša a 2006. go di ne.76 Isti sce na rio se po no vio i u al ban skom za ko nu, gde 
je Di rek ti va bi la pr vo tran spo no va na u po seb no po gla vlje Za ko na o za šti ti po tro ša a iz 2003. 
go di ne,77 ko ga je za me nio nov Za kon o za šti ti po tro ša a78 do net 2008. go di ne. U Ma ke do ni-
ji je ugo vo re za klju e ne van po slov nih pro sto ri ja re gu li sao Za kon o za šti ti po tro ša a iz 2000. 
go di ne79, a za tim su pro pi si po bolj ša ni u no vom Za ko nu o za šti ti po tro ša a ko ji je do net 
2004. go di ne80. Cr no gor ski Za kon o za šti ti po tro ša a iz 200781 sa dr ži po seb no po gla vlje ko-
je tran spo nu je Di rek ti vu 85/77, dok u srp skom za ko nu ne ma od go va ra ju eg tran spo no va-
nja.82 Me u tim, srp ski za ko no da vac tre nut no ra di na na cr tu pred lo ga za no vi za kon o za šti ti 
po tro ša a (Na crt pred lo ga),83 ko jim se Di rek ti va 85/577 tran spo nu je u Po gla vlju III o ugo vo-
ri ma na da lji nu i ugo vo ri ma sklo plje nim van po slov nih pro sto ri ja.

II.  Pod ru  je pri me ne 

U sle de em tek stu e bi ti dat kra tak pri kaz tran spo no va nja u na ci o nal no pra vo dr ža va 
u e sni ca la na 1. i 3. Di rek ti ve 85/577 (op šte pod ru  je pri me ne i iz u ze ci), kao i la na 2. Di-
rek ti ve (li  no pod ru  je pri me ne). Ne ke od dr ža va la ni ca, kao npr. Hr vat ska, sle di le su istu 
struk tu ru ka kvu ima Di rek ti va, i pr vo pro pi si va le op šte pod ru  je pri me ne od red bi u ve zi sa 
pro da jom van po slov nih pro sto ri ja ( l. 30. hr vat skog Za ko na o za šti ti po tro ša a), a za tim po-
seb no re gu li sa le iz u zet ke u dru goj od red bi ( l. 31. hr vat skog Za ko na o za šti ti po tro ša a). 

1. Li ca po kri ve na Di rek ti vom

U svom la nu 1 (1) Di rek ti va 85/577 od re u je da se pri me nju je na “ugo vo re pre ma ko-
ji ma tr go vac is po ru u je ro bu ili pru ža uslu ge po tro ša u“. Za ko ni ko ji re gu li šu za šti tu po tro ša-
a u ve i ni dr ža va u e sni ca sa dr že op štu de Þ  ni ci ju “po tro ša a” i “tr gov ca” da tu u op štim od-

red ba ma ko je de Þ  ni šu li  no pod ru  je pri me ne za ceo za kon (npr. l. 1 (3) i (5) bo san sko-her-
ce go va  kog Za ko na o za šti ti po tro ša a i l. 3 (1) hr vat skog Za ko na o za šti ti po tro ša a).

a. Po tro ša  

Dok l. 2. Di rek ti ve 85/577 de Þ  ni še “po tro ša a“ kao “Þ  zi  ko li ce ko je (…) de lu je u svr-
hu za ko ju se mo že sma tra ti da je van nje go ve de lat no sti ili pro fe si je, l. 3. (1) ali ne ja 4. hr-
vat skog Za ko na o za šti ti po tro ša a de Þ  ni še po tro ša a kao sva ku Þ  zi  ku oso bu „ko ja skla pa 
prav ni po sao ili dje lu je na tr ži štu u svr he ko je ni su na mi je nje ne nje go voj po slov noj dje lat no-
sti ni ti oba vlja nju dje lat no sti slo bod nog za ni ma nja”. Bo san sko-her ce go va  ki Za kon o za šti ti 
po tro ša a u svom l. 1.3) pro pi su je užu de Þ  ni ci ju, po ko joj je “po tro ša  sva ko Þ  zi  ko li ce ko-
je ku pu je, sti e ili ko ri sti pro iz vo de ili uslu ge za svo je li  ne po tre be i za po tre be svog do ma-
in stva”. Ogra ni a va njem de lo va nja po tro ša a na ku po vi nu, sti ca nje i ko ri š e nje pro iz vo da i 

76 Gla va IX ( l. 39-41) Za kon o za šti ti po tro ša a, Sl.gla snik BiH br. 25/06.
77 Za kon o za šti ti po tro ša a, Sl.list RAl br. 84/03.
78 Deo VI, Gla va I ( l. 34-35) Za ko na o za šti ti po tro ša a, Sl.list RAl br. 61/08.
79 Za kon o za šti ti po tro ša a, Sl.list RM br. 63/2000.
80 Za kon o za šti ti po tro ša a, Sl.list RM br. 38/2004.
81 Za kon o za šti ti po tro ša a, Sl.list CG br. 26/07.
82 l. 25. srp skog Za ko na o za šti ti po tro ša a (Sl.list RS br. 79/05), ko ji no si na slov “Ku po vi na na 

osno vu uzor ka i mo de la”, sa mo po i men ce na vo di ugo vo re za klju e ne van po slov nih pro sto ri ja pro dav ca. 
Me u tim, ovaj lan na sto ji da po tvr di l. 538 Za ko na o obli ga ci o nim od no si ma (Sl.list SFRJ br. 29/78), u 
ve zi od go vor no sti pro dav ca za ne sa o bra znost u slu a ju pro da je na osno vu uzo ra ka i mo de la.

83 Nacrt predloga za novi Zakon o zaštiti potroša a (Nacrt predloga), koji je izradilo Ministarstvo 
trgovine i usluga Republike Srbije.
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uslu ga, i nje go vim do dat nim su ža va njem na svr hu nje go vih “li  nih po tre ba i po tre ba nje go-
vog do ma in stva”, kao uslo va ko ji mo ra ju bi ti ku mu la tiv no is pu nje ni, pod ru  je pri me ne ove 
de Þ  ni ci je je vr lo ogra ni e no.84 Sli  na ali ne ista de Þ  ni ci ja po tro ša a na la zi se u l. 2.1) i 2) 
srp skog Za ko na o za šti ti po tro ša a, ko ji ga de Þ  ni še kao Þ  zi  ko li ce ko je ku pu je pro iz vo de ili 
uslu ge za sop stve ne po tre be ili za po tre be svog do ma in stva.85 U iz ve snoj me ri ši ra de Þ  ni ci-
ja pro pi sa na je u l. 1., ali ne ja 8 cr no gor skog Za ko na o za šti ti po tro ša a, ko ji de Þ  ni še po tro-
ša a kao Þ  zi  ko li ce ko je ku pu je, po ru u je, pri ma, ko ri sti ro be ili uslu ge, uklju u ju i i jav ne 
uslu ge, u ne po slov ne, od no sno ne pro fe si o nal ne svr he ili ko me je upu e na po nu da za ro bu ili 
uslu gu. Dru ga sa svim uska de Þ  ni ci ja u po re e nju sa l. 2. Di rek ti ve 85/577 une ta je u l. 4.1) 
ma ke don skog Za ko na o za šti ti po tro ša a ko ja ka že da je po tro ša  sva ko Þ  zi  ko ili prav no li-
ce ko je ku pu je pro iz vo de ili ko ri sti uslu ge za ne po sred nu sop stve nu po tro šnju za ci lje ve ko ji 
ni su na me nje ni vr še nju nje go vog za ni ma nja ili dru gih po slov nih de lat no sti. Ve o ma ši rok po-
jam po tro ša a na la zi se u l. 3. (6) al ban skog Za ko na o za šti ti po tro ša a, ko ji “po tro ša a” de-
Þ  ni še kao sva ko Þ  zi  ko li ce ko je de lu je u svr he ko je ni su po ve za ne sa tr go vi nom, po slo va-
njem ili oba vlja njem svo je pro fe si je. U smi slu ovog Za ko na, i ne pro Þ t ne or ga ni za ci je se mo-
gu sma tra ti po tro ša i ma. Mo že se za klju i ti da je li  ni ele ment de Þ  ni sa nja po tro ša a (Þ  zi  ko 
li ce) za jed ni  ki svim za ko ni ma o za šti ti po tro ša a u ze mlja ma u e sni ca ma, ali se pri tom 
funk ci o nal ni ele ment (de lo va nje za svr he za ko je se mo že sma tra ti da su van nje go ve po slov-
ne de lat no sti ili pro fe si je) zna aj no raz li ku je. 

b. Tr go vac 

Pre ma l. 2. Di rek ti ve 85/577 “tr go vac” ozna a va Þ  zi  ko ili prav no li ce ko je “u da tom 
prav nom po slu, na stu pa u okvi ru svo je pri vred ne ili pro fe si o nal ne de lat no sti, kao i sva ko li ce 
ko je de lu je u ime ili za ra un tr gov ca“. Dr ža ve u e sni ce su tran spo no va le ovu de Þ  ni ci ju iz Di-
rek ti ve uz od re e ne iz me ne. lan 3., stav 1., ali ne ja 8. hr vat skog Za ko na o za šti ti po tro ša a 
de Þ  ni še “tr gov ca” kao bi lo ko ju oso bu „ko ja skla pa prav ni po sao ili dje lu je na tr ži štu u okvi-
ru svo je po slov ne dje lat no sti ili u okvi ru oba vlja nja dje lat no sti slo bod nog za ni ma nja”. Shod-
no l. 3. stav 2., u smi slu Gla ve VI hr vat skog Za ko na o za šti ti po tro ša a, tr gov cem se sma tra 
i oso ba ko ja na stu pa u ime ili za ra un tr gov ca. Ova de Þ  ni ci ja ob u hva ta Þ  zi  ka i prav na li ca, 
a ova dru ga uklju u ju i prav na li ca iz obla sti jav nog pra va i ne pro Þ t ne or ga ni za ci je. Dru ga ši-
ro ka de Þ  ni ci ja poj ma “tr go vac” pro pi sa na je u l. 3 (14) al ban skog Za ko na o za šti ti po tro ša-
a, i ona ozna a va sva ko Þ  zi  ko ili prav no li ce ko je de lu je za svr he po ve za ne sa svo jom po-

slov nom de lat no š u, stru kom, za ni ma njem, po slom, za na tom ili slo bod nom pro fe si jom i sva-
kog ko de lu je u ime i za ra un tr gov ca. Bo san sko-her ce go va  ki Za kon o za šti ti po tro ša a de-
Þ  ni še tr gov ca u l. 1.5) kao “sva ko li ce ko je di rekt no ili kao po sred nik me u dru gim li ci ma 
pro da je pro iz vo de ili pru ža uslu ge po tro ša u”. Zbog ogra ni e nja na “pro da ju pro iz vo da i pru-
ža nja uslu ga” li  no po lje pri me ne je vr lo su že no.86 Po l. 2.3) srp skog Za ko na o za šti ti po tro-

84 Me u tim, l. 15 no vog na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne iz 2010. 
go di ne de Þ  ni še po tro ša a kao “sva ko Þ  zi  ko li ce ko je za klju u je ne ki prav ni po sao u svr hu ko ja ne spa da 
u nje go vu pri vred nu ili sa mo stal nu pro fe si o nal nu dje lat nost”. Ovo je u prin ci pu ši ro ka de Þ  ni ci ja, uto li ko 
što uklju u je prav na li ca, a s dru ge stra ne is klju u je pred u go vor ne si tu a ci je, jer se od no si sa mo na “za klju-
e nje prav nih po slo va”.

85 Srp ski Na crt pred lo ga u Gla vi I de Þ  ni še po tro ša a kao Þ  zi  ko li ce ko je u prav nim po slo vi ma na 
ko je se od no si ovaj za kon, po stu pa pre te žno iz van svo je po slov ne de lat no sti, pro fe si je ili za na ta.

86 l. 14 novog nacrta Zakona o obligacionim odnosima Bosne i Hercegovine iz 2010. godine govori 
o privredniku (“business person”), koga deÞ niše kao “Þ zi ko ili pravno lice koje u vreme zaklju ivanja 
pravnog posla deluje u vršenju svoje privredne ili samostalne profesionalne delatnosti”. S jedne strane 
“delovanje u vršenju” nije uspešna formulacija ni na bosanskom jeziku, a s druge, isto tako, ova deÞ nicija 
isklju uje predugovorne situacije, suprotno direktivama za zaštitu potroša a. 
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ša a, tr go vac  pri vred no dru štvo, pred u ze e, dru go prav no li ce i pred u zet nik, ko ji pro da je 
pro iz vo de ili pru ža uslu ge po tro ša u.87 lan 2., ali ne ja 11 cr no gor skog Za ko na o za šti ti po tro-
ša a de Þ  ni še “tr gov ca” kao li ce ko je pro da je ro bu ili pru ža uslu ge po tro ša i ma. U po gle du 
pro ši re nja de Þ  ni ci je iz Di rek ti ve i na one ko ji de lu ju u ime ili za ra un tr gov ca, cr no gor ski Za-
kon o za šti ti tr go va ca ne ka že ni šta.88 Po l. 4.1), ali ne ja 2 ma ke don skog Za ko na o za šti ti po-
tro ša a tr gov cem se sma tra sva ko Þ  zi  ko ili prav no li ce ko je u vr še nju svo je de lat no sti ne po-
sred no za do vo lja va po tre be gra a na za pro iz vo di ma i uslu ga ma. Po što ova de Þ  ni ci ja ne uklju-
u je za stup ni ke, pri me nju ju se op šte nor me o za stup ni ci ma re gu li sa ne u ma ke don skom Za ko-

nu o obli ga ci o nim od no si ma89.

2. Si tu a ci je ko je spa da ju u pod ru  je pri me ne Di rek ti ve

Pod ru  je pri me ne ra ti o ne ma te ri ae re gu li sa no je u l. 1 (1) Di rek ti ve 85/577, i ob u hva-
ta “ugo vo re pre ma ko ji ma tr go vac is po ru u je ro bu ili pru ža uslu ge po tro ša u i ko ji su za klju-
e ni: to kom pu to va nja ko je je or ga ni zo vao tr go vac van svog po slov nog pro sto ra, ili to kom 

po se te od stra ne tr gov ca (i) do mu tog po tro ša a ili do mu dru gog po tro ša a, ili (ii) rad nom me-
stu po tro ša a, uko li ko do po se te ni je do šlo na iz ri it zah tev po tro ša a”. 

a. Op šta pri me na

Ve i na dr ža va u e sni ca je im ple men ti ra la istu vr stu ugo vo ra i si tu a ci ja kao što su ove 
ko je spa da ju u pod ru  je pri me ne Di rek ti ve 85/577. Me u tim, po ne gde se ko ri ste ne što dru-
ga i je for mu la ci je. Isto ta ko, po sto je zna aj ne raz li ke na pod ru  ju pri me ne od red bi u ve zi pro-
da je van po slov nih pro sto ri ja ne kih dr ža va u e sni ca. Ta ko na pri mer, po cr no gor skom za ko nu 
ugo vo ri za klju e ni to kom pu to va nja ni su za šti e ni tran spo zi ci o nim za ko nom. Osim to ga, ma-
ke don ski Za kon o za šti ti po tro ša a is klju u je ugo vo re za pru ža nje uslu ga iz pod ru  ja pri me ne 
od red bi u ve zi pro da je van po slov nih pro sto ri ja.90 S dru ge stra ne, u ne kim slu a je vi ma po tro ša -
ko za ko no dav stvo dr ža va u e sni ca pro ši ru je pod ru  je pri me ne svo jih od red bi u ve zi pro da-
je van po slov nih pro sto ri ja, i ti me ide da lje od od red bi Di rek ti ve. Npr. od red be u ve zi pro da-
je van po slov nih pro sto ri ja hr vat skog Za ko na o za šti ti po tro ša a pri me nju ju se i ako je po tro-
ša  po nu dio za klju e nje ugo vo ra u pred met nim si tu a ci ja ma. Ko na  no, na ci o nal ni su do vi u 
dr ža va ma u e sni ci ma, iako još ni su u dr ža va ma la ni ca ma EU, bi osim Di rek ti ve, tre ba lo da 
po štu ju i od lu ke ESP u pred me tu Tra vel VAC, C-423/97 i Cra il she i mer Volk sbank, C-
229/04.91

87 Srpski Nacrt predloga deÞ niše trgovca kao pravno ili Þ zi ko lice koje, u pravnim odnosima na 
koje se odnosi ovaj zakon, postupa u okviru svoje poslovne delatnosti, profesije ili zanata, kao i svako koje 
deluje u ime i za ra un trgovca.

88 Ipak, l. 17.2) Zakona o unutrašnjoj trgovini (Sl.list RCG br. 49/08) koji reguliše “trgovinu van 
poslovnih prostorija”, odre uje da distancionu prodaju trgovac može obavljati neposredno ili preko lica 
kojima izdaje ovlaš enje za prodaju robe potroša ima. l. 17.3) dalje odre uje da prodaju van poslovnih 
prostorija mogu obavljati trgovci registrovani  za ovaj oblik trgovine, i ovaj Zakon dodatno obavezuje 
Ministarstvo privrede Crne Gore da donese podzakonska akta o vrstama robe i na inu za obavljanje 
trgovine van poslovnih prostorija.

89 Zakon o obligacionim odnosima, Sl.list RM br. 18/2001
90 lan 104. Zakona o zaštiti potroša a, Sl.list RM br. 38/2004
91 Presuda ESP od 22.04.1999, u predmetu C-423/97 – Travel Vac SL protiv Manuel José Antelm 

Sanchi [1999] ECR I-02195; Presuda ESP od 25.11.2005., u predmetu C-229/04 - Crailsheimer Volksbank 
eG protiv Klaus Conrads, Frank Schulzke and Petra Schulzke-Lösche, Joachim Nitschke [2005] ECR 
I-9273.
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aa. Pro ši re nje spi ska si tu a ci ja pro da je van po slov nih pro sto ri ja 

Dok su ne ke dr ža ve u e sni ce pro ši ri le li stu si tu a ci ja u ko ji ma su po tro ša i za šti e ni, dru-
ge su je su zi le. Li sta si tu a ci ja pro da je van po slov nih pro sto ri ja da ta u l. 30 (1) hr vat skog Za-
ko na o za šti ti po tro ša a od go va ra od red ba ma Di rek ti ve pred vi a ju i pri me nu od red bi u ve zi 
pro da je van po slov nih pro sto ri ja na “ugo vo re ko ji su sklo plje ni u vri je me iz le ta ko ji je or ga-
ni zi rao tr go vac iz van nje go vih po slov nih pro sto ri ja, u vri je me po sje ta tr gov ca do mu po tro ša-
a, do mu dru gog po tro ša a ili rad no me mje stu po tro ša a”. lan 39.1) bo san sko-her ce go va -

kog Za ko na o za šti ti po tro ša a tran spo nu je l. 1.1) Di rek ti ve 85/577 go to vo istim re i ma, uz 
ne znat nu raz li ku u od no su na for mu la ci ju iz Di rek ti ve ko ja gla si “to kom pu to va nja (iz le ta) 
ko je je or ga ni zo vao tr go vac van svog po slov nog pro sto ra”, ta ko da u l. 39.1) bo san sko-her-
ce go va  kog Za ko na o za šti ti po tro ša a ona gla si: “u to ku po slov nog pu ta tr gov ca van nje go-
vih po slov nih pro sto ri ja”. Me u tim, zna aj no pro ši re nje za šti te po tro ša a ostva ru je se kroz 
uklju i va nje “ugo vo ra za klju e nih kao re zul tat neo e ki va nog pri stu pa tr gov ca po tro ša u u 
sred stvi ma jav nog pri je vo za ili na bi lo kom dru gom jav nom mje stu.” Ma ke don ski Za kon o 
za šti ti po tro ša a u svom l. 104. ob u hva ta ugo vo re za klju e ne: u do mu po tro ša a; u do mu ne-
kog dru gog po tro ša a ili na rad nom me stu po tro ša a, ka da po se ta tr gov ca ni je bi la or ga ni zo-
va na na iz ri it po ziv po tro ša a; za vre me pu to va nja ili eks kur zi ja or ga ni zo va nih od stra ne tr gov ca 
ili u nje go vo ime; i u pro daj nim sa lo ni ma, na saj mo vi ma i iz lo žba ma, osim ka da se ukup na 
ce na pro iz vo da ili uslu ga na pla u je na li cu me sta, ili ako ce na nad ma šu je 2.500 EUR u de nar-
skoj pro tiv-vred no sti. Po sled njom re e ni com se pro ši ru je li sta si tu a ci ja pro da ja van po slov nih 
pro sto ri ja iz Di rek ti ve. lan 34. (1) ta  ka a) i b) al ban skog Za ko na o za šti ti po tro ša a od go va-
ra l. 1 (1) Di rek ti ve 85/577 i uklju u je ugo vo re za klju e ne u to ku pu to va nja or ga ni zo va nih 
od stra ne tr gov ca van nje go vih po slov nih pro sto ri ja, ili to kom po se te tr gov ca do mu po tro ša a 
ili rad nom me stu po tro ša a, ka da ta kva po se ta ni je or ga ni zo va na na iz ri it zah tev po tro ša a. 
Cr no gor ski Za kon o za šti ti po tro ša a pro ši ru je li stu si tu a ci ja pro da je van po slov nih pro sto ri-
ja ob u hva ta njem ugo vo ra za klju e nih na jav nim me sti ma, od no sno me sti ma ko ja su svi ma do-
stup na kao što su uli ce, tr go vi, par ko vi, pla že, ma ri ne i jav ne po vr ši ne.92 Iako srp ski Za kon o 
za šti ti po tro ša a ne tran spo nu je Di rek ti vu 85/577, od red be na cr ta pred lo ga za no vi za kon o 
za šti ti po tro ša a uklju u ju ugo vo re za klju e ne van po slov nih pro sto ri ja uz isto vre me no Þ  zi -
ko pri su stvo tr gov ca i po tro ša a (a), kao i ugo vo re o pro da ji ro be ili pru ža nju uslu ga o i jem 
za klju e nju su vo e ni pre go vo ri ili za i je za klju e nje je po tro ša  u i nio po nu du iz van po-
slov nih pro sto ri ja tr gov ca uz isto vre me no Þ  zi  ko pri su stvo tr gov ca i po tro ša a (b).

bb. Ro ba i uslu ge

Ne ke dr ža ve u e sni ce u svo jim tran spo zi ci o nim za ko ni ma upu u ju na ro bu i uslu ge bez 
nji ho vog da ljeg ob ja šnje nja. Na pri mer, l. 39.1) bo san sko-her ce go va  kog Za ko na o za šti ti 
po tro ša a bu kval no pre no si for mu la ci ju iz l. 1 (1) Di rek ti ve 85/577, ko ja na vo di “ugo vo re 
po osno vu ko jih tr go vac pro da je ro bu ili uslu ge po tro ša u”. Srp ski na crt pred lo ga za no vi za-
kon o za šti ti po tro ša a go vo ri o ugo vo ri ma o pro da ji ili uslu ga ma. Me u tim, ima i ne kih iz u-
ze ta ka kao u l. 30. (1) hr vat skog Za ko na o za šti ti po tro ša a, ko ji ide da lje od ni voa za šti te 
po tro ša a iz Di rek ti ve ti me što pro pi su je da se “od red be ove gla ve Za ko na pri mje nju ju na 
ugo vo re“. U ne kim od red ba ma u ve zi pro da je van po slov nih pro sto ri ja ko ri sti se po jam “pro-
iz vod”, ko ji se u l. 3. (1) ali ne ja 4. de Þ  ni še kao sva ka ro ba ili uslu ga, uklju u ju i ne kret ni-

92 Me u tim, on ne po kri va po seb ne na i ne re dov ne pro da je na “dru gim pro daj nim me sti ma” (npr. 
štan do vi, po kret ne pro dav ni ce, otvo re ne ili za tvo re ne tr žni ce, saj mo ve, iz lo žbe, itd.) u skla du sa l. 15 Za-
ko na o unu tra šnjoj tr go vi ni (Sl.list RCG br. 49/08).
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ne, pra va i ob ve ze. Isto ta ko, cr no gor ski Za kon o za šti ti po tro ša a, osim što go vo ri o ro bi i 
uslu ga ma, ko ri sti i po jam “pro iz vod”, ko ji se de Þ  ni še kao “ro ba ili uslu ga ko ja mo že bi ti u 
pro me tu uklju u ju i i jav ne uslu ge”. Na sli an na in al ban ski Za kon o za šti ti po tro ša a, ko ji 
go vo ri sa mo o “ugo vo ri ma”, da je i de Þ  ni ci je “po tro ša  ke ro be” i “uslu ga” u svo jim op štim 
od red ba ma. U skla du sa l. 3. (7), “‘po tro ša  ka ro ba’, u da ljem tek stu: ‘ro ba’ (uklju u ju i ro-
bu upo tre blje nu u kon tek stu pru ža nja uslu ga) zna i sva ku po kret nu ili ne po kret nu stvar na me-
nje nu po tro ša i ma ili ko ju e ve ro vat no ko ri sti ti po tro ša i, pod ra zum no pred vi di vim uslo vi-
ma, ko ju e ko ri sti ti po tro ša i ak iako ni je bi la nji ma na me nje na, a pru ža se ili sta vlja na ras-
po la ga nje, bi lo sa ili bez na kna de, u to ku po slov ne de lat no sti, bi lo kao no va, ko ri š e na ili po-
pra vlje na”. “Uslu ga” je uslu ga od re e na za nu e nje po tro ša u, na bi lo ko ji od na i na pred vi-
e nih al ban skim Gra an skim za ko ni kom.93 Ma ke don ski Za kon o za šti ti po tro ša a u svom l. 

104. go vo ri sa mo o ugo vo ri ma o pro da ji, i ti me mo gu e is klju u je ugo vo re o pru ža nju uslu-
ga iz svog pod ru  ja pri me ne. Me u tim, u ne kim dru gim re le vant nim od red ba ma u ve zi pro-
da je van po slov nih pro sto ri ja, on go vo ri i o pro iz vo di ma i uslu ga ma, kao što je slu aj i u l. 
105. Ovaj Za kon ta ko e de Þ  ni še ro bu ili pro iz vo de kao bi lo ko ju ro bu ili pred met bez ob zi ra 
na ste pen nji ho ve ob ra de, na me njen za po nu da po tro ša i ma; a uslu ga je bi lo ko ja de lat nost 
ko ja je na me nje na za po nu du po tro ša i ma.

cc. Po nu de i/ili jed no stra ni prav ni ak ti

Sta vo vi 3) i 4) la na 1. Di rek ti ve 85/577 ko ji da ju mo gu  nost po tro ša u da od u sta ne od 
po nu de da te u si tu a ci ji pro da je van pro daj nih pro sto ri ja, bez ob zi ra da li je po nu da oba ve zu-
ju a ili ne, tran spo no va ni su go to vo do slov ce u l. 30 (2) hr vat skog Za ko na o za šti ti po tro ša a. 
Isto va ži za al ban ski Za kon o za šti ti po tro ša a, po ko me se, shod no nje go vom l. 34. (1), od red-
be u ve zi pro da je van po slov nih pro sto ri ja pri me nju ju i na si tu a ci je ka da je po nu du dao po tro-
ša , bez ob zi ra da li je po tro ša  ve zan sop stve nom po nu dom. Tran spo zi ci o ni za ko ni Bo sne i 
Her ce go vi ne, Cr ne Go re i Ma ke do ni je ne ma ju ta kve od red be. Ta ko se pri me nju ju sa mo op šte 
nor me o oba ve zu ju em de lo va nju po nu de pred vi e ne u nji ho vim obli ga ci o nim za ko ni ma.

dd. Ugo vo ri o ko ji ma je pre go va ra no u si tu a ci ji van po slov nih pro sto ri ja a ko ji su za klju-

e ni ka sni je

Ni je dan od tran spo zi ci o nih za ko na ni u jed noj od dr ža va u e sni ca ne sa dr ži po seb ne od-
red be o ugo vo ri ma o ko ji ma je pre go va ra no u si tu a ci ji van po slov nih pro sto ri ja, a ko ji su za-
klju e ni ka sni je. 

ee. Po se te na zah tev po tro ša a 

Što se ti e l. 1. (2) Di rek ti ve 85/577 ko ji se ba vi po se ta ma na zah tev po tro ša a, u tran-
spo zi ci o nim za ko ni ma se mo gu na i raz li i te od red be. Na pri mer, l. 39.1) bo san sko-her ce go-
va  kog Za ko na o za šti ti po tro ša a pri me nju je se sa mo na ne tra že ne po se te i on ne pre no si l. 
1.2) Di rek ti ve. Ni vo za šti te po tro ša a je vi ši u hr vat skom Za ko nu o za šti ti po tro ša a, ko ji ne 
pre no si l. 1 (2) Di rek ti ve 85/577, ali ni ne im ple men ti ra uslov iz l. 1 (1) Di rek ti ve 85/577, 
da do po se te ni je do šlo na iz ri it zah tev po tro ša a. U skla du sa l. 106.1), ali ne ja 1. ma ke don-
skog Za ko na o za šti ti po tro ša a, ugo vo ri za klju e ni van po slov nih pro sto ri ja po pret hod noj 
po se ti po tro ša a is klju u ju se iz obla sti pri me ne. Me u tim, nor me u ve zi pro da je van po slov-
nih pro sto ri ja se pri me nju ju ako se po tro ša  sa gla sio sa po se tom ko ju mu je tr go vac po nu dio 
pre ko te le fo na. lan 48.3) cr no gor skog Za ko na o za šti ti po tro ša a ugra u je ovu od red bu Di-
rek ti ve go to vo do slov ce, pred vi a ju i pri me nu za štit nih od red bi na “po set tr gov ca na iz ri it 

93 lan 3. (13) Zakona o zaštiti potroša a, Sl.list RAl br. 61/08.
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za htjev po tro ša a, ka da je ugo vor za klju en za pro iz vod za ko ji po tro ša  ni je znao ili ni je mo-
gao zna ti da se na la zi u po nu di tr gov ca u okvi ru nje go ve dje lat no sti”. Od red be o pro da ji van 
po slov nih pro sto ri ja al ban skog Za ko na o za šti ti po tro ša a ne pri me nju ju se na si tu a ci je ka da 
je do po se te do šlo na zah tev po tro ša a, s iz u zet kom ugo vo ra za pro da ju dru ge ro be ili pru ža-
nje dru gih uslu ga od onih zbog ko je je po tro ša  tra žio po se tu tr gov ca, pod uslo vom da on da 
ka da je tra žio po se tu po tro ša  ni je znao, ili ra zum no ni je mo gao da zna da pro da ja te dru ge 
ro be ili uslu ga i ni sa stav ni deo tr gov e vih po slov nih ili pro fe si o nal nih ak tiv no sti.

b. Iz u ze ci pred vi e ni u Di rek ti vi u ve zi pro da je van po slov nih pro sto ri ja 

aa. l. 3. stav 1. (Ugo vo ri vred no sti is pod 60 ECU) 

Hr vat ski, ma ke don ski i bo san sko-her ce go va  ki za ko no da vac ni su pre ne li mo gu  nost 
da tu u l. 3.1) Di rek ti ve 85/577 po ko me se od red be o ugo vo ri ma sklo plje nim van po slov nih 
pro sto ri ja ne pri me nju ju na ugo vo re vred no sti is pod 60 EKU. Cr na Go ra je upo tre bi la ovu 
mo gu  nost i od re di la li mit na ta  no 60 evra. lan 34.1) al ban skog Za ko na o za šti ti po tro ša a 
od re u je da se od red be u ve zi pro da je van po slov nih pro sto ri ja ne pri me nju ju na ugo vo re i-
ja je vred nost ma nja od 7000 le ka.

bb. lan 3. stav 2. 

Dr ža ve u e sni ce ni su do sled no ko ri sti le mo gu  nost ogra ni a va nja pod ru  ja pri me ne ka-
ko je od re e no u l. 3. (2) Di rek ti ve 85/577. Na pri mer, po hr vat skom tran spo zi ci o nom za ko-
nu si tu a ci je pred vi e ne u l. 3. (2) Di rek ti ve 85/577 iz u ze te su od za šti te.94 Me u tim, l. 31. 
(2) hr vat skog Za ko na o za šti ti po tro ša a pro pi su je pri me nu svo jih od red bi u ve zi pro da je van 
po slov nih pro sto ri ja na ugo vo re o pro da ji pro iz vo da na me nje nog nje go voj ugrad nji u ne kret-
ni nu, kao i na ugo vo re o gra e nju ko ji ma je svr ha po pra vak ili ob no va ne kret ni ne. Na su prot 
to me, bo san sko-her ce go va  ki Za kon o za šti ti po tro ša a ne tran spo nu je ovu od red bu Di rek ti-
ve. Cr no gor ski Za kon o za šti ti po tro ša a im ple men ti ra ovu od red bu, s jed nom raz li kom u ve-
zi is po ru ke pre hram be nih pro iz vo da, pi a ili dru ge ro be na me nje ne te ku oj upo tre bi u do ma-
in stvu, uto li ko što l. 54.3) ne pro pi su je da ro bu is po ru u je “re do van do sta vlja ”. lan 34., 

stav 2., ta  ka a) i b) al ban skog Za ko na o za šti ti po tro ša a iz u zi ma sa mo ugo vo re o gra e nju, 
pro da ji ili za ku pu ne po kret no sti i ugo vo re ko ji se ti u dru gih pra va na ne po kret no sti ma, kao 
i ugo vo re o is po ru ci pre hram be nih pro iz vo da, pi a ili dru ge ro be na mi je nje ne te ku oj upo tre-
bi u do ma in stvu ko je is po ru u ju re dov ni do sta vlja i. Ko ri ste i ne što dru ga i ju for mu la ci ju, 
ma ke don ski Za kon o za šti ti po tro ša a is klju u je istu li stu ugo vo ra kao l. 3.2) Di rek ti ve 
85/577, ali do da je kao još je dan iz u ze tak pro da ju ko ja je re zul tat pre zen ta ci je pro iz vo da pod 
uslo vi ma utvr e nim za ko nom ko ji ne ma ju ko mer ci jal ni ka rak ter, kao i za do bro tvor ne – hu-
ma ni tar ne ci lje ve, ako ce na ne nad ma šu je 500 EUR u de nar skoj pro tiv vred nost. Srp ski Na crt 
pred lo ga za no vi za kon o za šti ti po tro ša a pred vi a tran spo no va nje sa mo dva iz u zet ka iz l. 
3.2) Di rek ti ve 85/577, na i me ugo vo re ko ji se od no se na osi gu ra nje i ugo vo re za is po ru ku hra-
ne ili pi a ko je tr go vac re dov no do sta vlja po tro ša i ma u bli zi ni svo jih po slov nih pro sto ri ja. 
Me u tim, on ide da lje od zah te va Di rek ti ve pro pi su ju i da se iz u zi ma ju ugo vo ri ko ji se od no-
se na Þ  nan sij ske uslu ge i ja ce na za vi si od pro me na na Þ  nan sij skom tr ži štu ko je su iz van kon-
tro le tr gov ca, a mo gu se do go di ti u vre me nu u ko me je po tro ša u ga ran to va no pra vo na jed-
no stra ni ras kid, ugo vo ri o po tro ša  kim kre di ti ma, ugo vo ri za klju e ni upo tre bom auto ma ta za 
pro da ju ili u po slov nim pro sto ri ja ma ko je su auto ma ti zo va ne, i ugo vo ri za klju e ni sa ope ra te-
ri ma te le ko mu ni ka ci ja upo tre bom jav nih te le fon skih go vor ni ca.

94 lan 31. (1) Zakona o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
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c. Te ret do ka zi va nja 

Ve i na tran spo zi ci o nih za ko na dr ža va u e sni ca ne sa dr ži po seb ne od red be o te re tu do ka-
zi va nja u po gle du ugo vo ra o pro da ji za klju e nih van po slov nih pro sto ri ja. Me u tim, oni e-
sto pro pi su ju op šte nor me o te re tu do ka zi va nja, kao l. 5.3) cr no gor skog Za ko na o za šti ti po-
tro ša a po ko me ako je spor no da li je po tro ša  is pu nio uslov u ve zi ro ka za ostva ri va nje pra-
va, sma tra e se da je po tro ša  is pu nio taj uslov. Srp ski Na crt pred lo ga za no vi za kon o za šti-
ti po tro ša a od re u je op štu nor mu po ko joj na tr gov cu le ži te ret do ka zi va nja da je iz vr šio op-
štu pred u go vor nu oba ve zu oba ve šta va nja po tro ša a. Hr vat ski Za kon o za šti ti po tro ša a sa dr-
ži sa mo jed nu od red bu u ve zi te re ta do ka zi va nja, ko ja je da ta u po gla vlju u ve zi pro da je van 
po slov nih pro sto ri ja, na i me l. 32. (5) pred vi a da je u slu a ju spo ra tr go vac du žan do ka za ti 
da je po tro ša u na vre me pre dao oba vest o pra vu na ras kid ugo vo ra. Po seb ne nor me po sve e-
ne te re tu do ka zi va nja od re e ne su i u l. 41.3) i 4) bo san sko-her ce go va  kog Za ko na o za šti ti 
po tro ša a. U skla du sa nje go vim l. 41.4) “te ret do ka zi va nja bit e oba ve za tr gov ca od mo-
men ta na stu pa nja ro ka za ras kid ugo vo ra”.95 Osim to ga, u skla du sa l. 40.3) “u slu a ju spo-
ra tr go vac je du žan do ka za ti da je po tro ša u na vri je me pre dao oba vje šte nje iz ovog la na”, 
od no sno oba ve šte nje o pra vu na ras kid ugo vo ra”.96

III.  In stru men ti za za šti tu po tro ša a 

1. Zah te vi ve za ni za oba ve šta va nje 

Dr ža ve u e sni ce, s iz u zet kom Sr bi je, pre u ze le su oba ve zu tr gov ca po l. 4. Di rek ti ve 
85/577 da po tro ša i ma da ju pi sa no oba ve šte nje o nji ho vom pra vu da ras ki nu ugo vor. lan 32 
(3) hr vat skog Za ko na o za šti ti po tro ša a do dat no pred vi a da uko li ko je oba vest o pra vu na 
ras kid sa stav ni deo ugo vo ra, ta da mo ra da bu de po seb no is tak nu ta i na pi sa na na isti na in kao 
i osta le od red be ugo vo ra. Ova oba vest mo ra bi ti uru e na po tro ša u naj ka sni je u tre nut ku skla-
pa nja ugo vo ra. Al ban ski za kon zah te va da se oba ve šte nje po tro ša u da je u vi du po seb nog do-
ku men ta, ko ji sa dr ži sa mo oba ve šte nje i ko ji je odvo jen je od even tu al nih op štih uslo va ugo-
vo ra. Ta kvo oba ve šte nje mo ra da bu de da to pre za klju i va nja ugo vo ra ili u vre me ka da po nu-
du da je po tro ša .97 l. 50.1) cr no gor skog Za ko na o za šti ti po tro ša a pred vi a da pi sa no oba-
ve šte nje tre ba da bu de da to do za klju e nja ugo vo ra i da op ci o no mo že da bu de da to i u elek-
tron skoj for mi. Po gla vlje II, Deo 2 srp skog Na cr ta pred lo ga za no vi za kon o za šti ti po tro ša a 
pred vi a du žnost oba ve šta va nja po tro ša a pre za klju i va nja ugo vo ra o po sto ja nju pra va po-
tro ša a na jed no stra ni ras kid ugo vo ra, ili o ne po sto ja nju ta kvog pra va. U slu a ju za klju e nja 
ugo vo ra, ovo oba ve šte nje tre ba da bu de sa stav ni deo ugo vo ra.

Tran spo zi ci o ni za ko ni dr ža va u e sni ca se raz li ku ju u po gle du sa dr ži ne po treb nog oba ve-
šte nja. Pre ma l. 34. hr vat skog Za ko na o za šti ti po tro ša a kao i l. 40. bo san sko-her ce go va -

95 Na taj na in, u skla du sa l. 41.1), s jed ne stra ne, po tro ša  ima pra vo da ras ki ne ugo vor u ro ku od 
15 da na od da na za klju e nja ugo vo ra a, s dru ge stra ne, tr go vac je oba ve zan da ti po tro ša i ma pi sa no oba vje-
šte nje o nji ho vom pra vu da ras ki nu ugo vor u ro ku od 15 da na od da na za klju e nja ugo vo ra. Kao re zul tat 
to ga, rok za pod no še nje oba ve šte nja i rok za ras kid ugo vo ra po i nju u isto vre me, od no sno od mo men ta 
za klju e nja ugo vo ra. Sto ga te ret do ka zi va nja le ži na tr gov cu od mo men ta za klju e nja ugo vo ra.

96 Te ret do ka zi va nja je uspe šni je re šen u l. 146. stav 5) no vog na cr ta Za ko na o obli ga ci o nim od no-
si ma Bo sne i Her ce go vi ne iz 2010. go di ne, u okvi ru Po gla vlju pod na zi vom “Pra vo opo zi va i po vra ta kod 
po tro ša  kih ugo vo ra”. Ovaj lan od re u je da je “na pri vred ni ku te ret do ka zi va nja na okol nost po et ka 
ro ka za opo ziv”.

97 Od lu ka Sa ve ta mi ni sta ra o ugo vo ri ma za klju e nim van po slov nih pro sto ri ja, br. 63. od 21.01.2009., 
Sl.list RAl br. 8/09 (ta  ka 3, a, b). 
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kog Za ko na o za šti ti po tro ša a98, oba ve šte nje tre ba da sa dr ži ime, od no sno tvrt ku ili na ziv tr-
gov ca, nje go vu adre su, da tum sla nja oba ve šte nja, po dat ke po treb ne ra di iden ti Þ  ka ci je ugo vo-
ra, po seb no na zna ku ugo vor nih stra na i pred met ugo vo ra i nje go vu ci je nu, kao i rok za ras kid 
ugo vo ra. Pre ma cr no gor skom Za ko nu o za šti ti po tro ša a, osim oba ve šte nja o pra vu na jed no-
stra ni ras kid, tr go vac je oba ve zan da do sta vi po dat ke o se bi, pro iz vo du ko ji je pred met ugo-
vo ra i nje go voj ci je ni, o da tu mu do sta ve po tro ša u,99 i dru gim bit nim ele men ti ma ugo vo ra. 
Al ban ski Za kon o za šti ti po tro ša a oba ve zu je tr gov ca da po tro ša u da pi sa no oba ve šte nje, na-
pi sa no na ja san i ra zu mljiv na in, o pra vu po tro ša a na jed no stra ni ras kid ugo vo ra, za jed no 
sa dru gim re le vant nim in for ma ci ja ma,100 uklju u ju i ime i adre su li ca pro tiv ko jeg to pra vo 
mo že da se pri me ni. Ta kvo oba ve šte nje tre ba da no si da tum i na ve de po seb ne po dat ke ko ji 
omo gu u ju iden ti Þ  ka ci ju ugo vo ra. Sa dr žaj po treb nog oba ve šte nja je od re en u l. 107 ma ke-
don skog Za ko na o za šti ti po tro ša a, ko ji pred vi a da je u slu a ju za klju e nja ugo vo ra tr go vac 
du žan da oba ve sti po tro ša a u pi sa noj for mi o nje go vom pra vu na jed no stra ni ras kid ugo vo-
ra pu tem iz ja ve, u ro ku ko ji ne mo že da bu de kra i od se dam da na od da na skla pa nja ugo vo-
ra. Oba ve šte nje mo ra da sa dr ži po dat ke o adre si na ko ju mo že da se po ša lje iz ja va o jed no stra-
nom ras ki du ugo vo ra.101

Srp ski Na crt pred lo ga za no vi za kon o za šti ti po tro ša a pra vi raz li ku iz me u tr gov e ve 
op šte pre ud go vor ne oba ve ze oba ve šta va nja, na vo de i po je di na  na oba ve šte nja ko ja je tr go-
vac du žan da da po tro ša u pre za klju e nja ugo vo ra o pro da ji ro be ili pru ža nju uslu ga102, uklju-
u ju i po seb ne oba ve ze po sred ni ka u po gle du oba ve šta va nja103, i do dat na oba ve šte nja ko ja 

98 Pre ma l. 146.3) no vog na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne rok za ras-
kid po i nje od ka da pri vred nik da po tro ša u oba ve šte nje sa “pu nom in for ma ci jom” o nje go vom pra vu na 
opo ziv ugo vo ra.

99 lan 50.2) Za ko na o za šti ti po tro ša a, Sl.list CG br. 26/07.
100 lan 35.3) Za ko na o za šti ti po tro ša a, Sl.list RAl br. 61/08.
101 Do dat no uz l. 105.3) ma ke don skog Za ko na o za šti ti po tro ša a, u slu a ju skla pa nja ugo vo ra van 

po slov nih pro sto ri ja, tr go vac mo ra da se le gi ti mi še po ka zi va njem li  ne kar te.
102 Pre za klju e nja ugo vo ra o pro da ji ro be ili pru ža nju uslu ga, tr go vac je du žan da po tro ša a oba ve-

sti o sle de im po je di no sti ma, ako te po je di no sti ni su o i gled ne iz kon tek sta: (1) osnov na obe lež ja ro be ili 
uslu ga; (2) Þ  zi  ka adre sa i po da ci ko ji su od zna a ja za utvr i va nje iden ti te ta tr gov ca, ka što je ime tr gov ca 
i, ako je po treb no, ime tr gov ca u i je ime on po stu pa (u slu a ju jav ne auk ci je, ove po je di no sti mo gu da bu-
du za me nje ne Þ  zi  kom adre som i iden ti te tom auk ci o na ra); (3) ce na ko ja uklju u je po rez; a ako je pri ro da 
pro iz vo da ta kva da se ce na ne mo že ra zum no pret po sta vi ti, on da na in na ko ji e se ce na iz ra u na ti; kao 
i svi do dat ni po štan ski tro ško vi i tro ško vi tran spor ta i is po ru ke po po tre bi; ili, u slu a ju da se po me nu ti 
do dat ni tro ško vi ne mo gu ra zum no pret po sta vi ti, i nje ni ca da se ova kvi tro ško vi mo gu sta vi ti po tro ša u 
na te ret; (4) na in pla a nja, na in i rok is po ru ke, iz vr še nja dru gih ugo vor nih oba ve za, kao i na in na ko ji 
se po stu pa po pri tu žba ma po tro ša a (5) po sto ja nje pra va po tro ša a na jed no stra ni ras kid ugo vo ra kao i 
ne po sto ja nje ta kvog pra va; (6) po sto ja nje post pro daj nog ser vi sa i ugo vor ne ga ran ci je, i uslo vi pod ko ji ma 
po tro ša  ima pra vo na njih; (7) vre me na ko je je ugo vor za klju en, ako je to pri klad no; ili, ako je ugo vor 
za klju en na neo d re e no vre me, uslo vi za pre sta nak ugo vo ra; (8) mi ni mal no tra ja nje ugo vor ne oba ve ze 
po tro ša a, po po tre bi; (9) oba ve za po tro ša a da po lo ži de po zit ili dru gi vid obez be e nja na zah tev tr gov ca, 
i uslo vi pod ko ji ma ova oba ve za po sto ji. U slu a ju da ugo vor bu de za klju en, oba ve šte nja o ovim po je di-
no sti ma pred sta vlja ju nje gov sa stav ni deo. Tr go vac je du žan da oba ve zu oba ve šta va nja po tro ša a o ovim 
po je di no sti ma iz vr ši u skla du sa na e lom sa ve sno sti i po šte nja.

103 Pre za klju e nja ugo vo ra sa po tro ša em, na lo go pri mac ima oba ve zu da oba ve sti po tro ša a o to me 
da po stu pa u ime i za ra un dru gog po tro ša a; da ugo vor ne za klju u ju tr go vac i po tro ša , ne go dva po tro-
ša a; i da se na ta kav ugo vor ne mo gu od no si ti od red be za ko na i ji je cilj za šti ta po tro ša a u ugo vor nom 
od no su s tr gov cem. Za na lo go dav ca ko ji ne is pu ni ovu oba ve zu sma tra se da je za klju io ugo vor s po tro ša-
em u vla sti to ime. Ova od red ba se ne pri me nju je na jav ne auk ci je.
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tr go vac tre ba da da u slu a ju ugo vo ra za klju e nih van po slov nih pro sto ri ja. U skla du sa od-
red ba ma Po gla vlja III Na cr ta pred lo ga, u slu a ju ugo vo ra za klju e nih iz van po slov nih pro sto-
ri ja tr go vac je du žan da pru ži oba ve šte nja o sle de im po je di no sti ma, ko je pred sta vlja ju sa stav-
ni deo ugo vo ra: 1) uslo vi i po stu pak pre ma ko ji ma se ostva ru je pra vo na jed no stra ni ras kid; 2) 
Þ  zi  ka adre sa na ko joj tr go vac po slu je, ako je raz li i ta od adre se na ko joj je re gi stro van, a ta-
mo gde je pri klad no adre sa tr gov ca u i je ime on po stu pa na ko ju po tro ša  mo že da upu ti pri-
tu žbe; 3) po sto ja nje ko dek sa po na ša nja ko ji oba ve zu ju tr gov ca, i na in na ko ji mu se mo že pri-
stu pi ti; 4) ce na upo tre be sred sta va ko mu ni ka ci je na da lji nu, ako se ne ob ra u na va po osnov noj 
ta ri Þ ; 5) da po tro ša  stu pa u ugo vor ni od nos s tr gov cem, i da u ta kvom ugo vor nom od no su 
uži va za šti tu ko ja je po tro ša i ma ga ran to va na za ko nom; 6) da pra vo na jed no stra ni ras kid ne 
va ži ako je, uz iz ri i tu sa gla snost po tro ša a, tr go vac za po eo pru ža nje uslu ga pre is te ka vre-
me na u ko me je do zvo ljen jed no stra ni ras kid; 7) mo gu  nost van sud skog re ša va nja spo ro va 
ta mo gde je to pri klad no. Tr go vac je du žan da po tro ša u pre da obra zac za ras kid ugo vo ra, ka-
ko bi mu olak šao ko ri š e nje pra va na jed no stra ni ras kid.104 Sa dr ži nu obra sca za ras kid ugo vo-
ra e pro pi sa ti Vla da Re pu bli ke Sr bi je, na pred log mi ni star stva nad le žnog za po slo ve za šti te 
po tro ša a, u ro ku od tri me se ca od do no še nja no vog Za ko na o za šti ti po tro ša a.

Što se ti e sank ci ja za kr še nje oba ve ze oba ve šta va nja po tro ša a o nje go vom pra vu na 
jed no stra ni ras kid, pro pi si o za šti ti po tro ša a dr ža va u e sni ca idu od ne pred vi a nja sank ci ja 
(Sr bi ja i Bo sna i Her ce go vi na) do vre men ski neo gra ni e nog pra va po tro ša a da ras ki ne ugo-
vor105 i nov a nih ka zni do cca. 13700 EUR (Hr vat ska). U Hr vat skoj nad le žni in spek tor e re-
še njem na re di ti tr gov cu ot kla nja nje utvr e ne ne pra vil no sti od re u ju i rok u ko jem se ta ne-
pra vil nost mo ra uklo ni ti ( l. 143. (3) ali ne ja 8. Za ko na o za šti ti po tro ša a). Za kr še nje na ve-
de ne od red be hr vat ski za kon pro pi su je nov a ne ka zne u iz no su od 5.000,00 do 100.000,00 
ku na (cca. EUR 685 do 13700)106 i pred vi a mo gu  nost po kre ta nja po stup ka za za šti tu ko lek-

104 Za jed no s obra scem, tr go vac je du žan da po tro ša u pru ži oba ve šte nje o sle de im po je di no sti ma: 
1) ime, Þ  zi  ka adre sa i adre sa elek tron ske po šte tr gov ca, na ko ju po tro ša  ša lje obra zac za ras kid ugo vo ra; 
2) iz ja vu da po tro ša  ima pra vo na ras kid, i da ugo vor mo že ras ki nu ti sla njem obra sca za ras kid ugo vo ra 
tr gov cu, na traj nom no sa u za pi sa u ro ku od e tr na est da na od ka da je po tro ša  pot pi sao po rudž be ni cu 
(ovo se pri me nju je na ugo vo re za klju e ne iz van po slov nih pro sto ri ja, a po sto je po seb ne od red be za ugo vo-
re na da lji nu i ugo vo re o pru ža nju uslu ga); 3) kod ugo vo ra na da lji nu i ugo vo ra za klju e nih van po slov nih 
pro sto ri ja, iz ja vu ko jom se po tro ša  oba ve šta va o na i nu i ro ku za vra a nje pri mlje ne ro be tr gov cu; (4) 
iz ja vu da po tro ša  mo že da upo tre bi stan dard ni obra zac za ras kid ugo vo ra; 5) iz ja vu da se sla nje pri mlje ne 
ro be na zad tr gov cu u ro ku u ko me po tro ša  mo že jed no stra no ras ki nu ti ugo vor, sma tra kao bla go vre me na 
iz ja va o ras ki du. U slu a ju ugo vo ra za klju e nih iz van po slov nih pro sto ri ja, po me nu ta oba ve šte nja mo ra ju 
bi ti it ko na pi sa na na po rudž be ni ci, jed no stav nim i ra zu mlji vim je zi kom. Ugo vor za klju en iz van po slov-
nih pro sto ri ja sma tra se za klju e nim ka da po tro ša  pot pi še po rudž be ni cu a u slu a ju da po rudž be ni ca ni je 
u pa pir nom ob li ku, ka da po tro ša  pri mi ko pi ju po pu nje ne po rudž be ni ce od štam pa nu na pa pi ru ili, ako se 
po tro ša  s tim sa gla sio, ka da po tro ša  pri mi ko pi ju po rudž be ni ce na traj nom no sa u za pi sa. Po rudž be ni ca 
sa dr ži stan dard ni ob ra zac za ras kid ugo vo ra.

105 lan 34. Za ko na o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
106 Nov a nom ka znom u iz no su od 10.000,00 do 100.000,00 ku na (cca. EUR 1370 do 13700) ka znit 

e se za pre kr šaj prav na oso ba ako – po tro ša  naj ka sni je u tre nut ku za klju i va nja ugo vo ra ne do bi je pi sa nu oba vi-
jest o nje go vom pra vu na ot ka zi va nje ugo vo ra za klju e nog iz van po slov nih pro sto ri ja tr gov ca ( l. 144. (1) 22. 
ali ne ja Za ko na o za šti ti po tro ša a). Za isti pre kr šaj, Þ  zi  ko li ce e bi ti ka žnje no nov a nom ka znom u iz no-
su 5.000,00 do 15.000,00 ku na (cca. EUR 685 do 13700) ( l. 144. (3) Za ko na o za šti ti po tro ša a). Nov a nom 
ka znom u iz no su od 15.000,00 do 100.000,00 ku na (cca. EUR 1370 do 13700) ka znit e se za pre kr šaj prav na 
oso ba ako po tro ša u ne pre da ili pre da ne pot pu nu oba vi jest o pra vu na ras kid ugo vo ra ( l. 145. (1) 19. ali ne ja 
Za ko na o za šti ti po tro ša a). U skla du sa l. 145. (3) Za ko na o za šti ti po tro ša a, za isti pre kr šaj Þ  zi  ko li ce e 
bi ti ka žnje no nov a nom ka znom u iz no su 5.000,00 do 15.000,00 ku na (cca. EUR 685 do 13700).
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tiv nih in te re sa po tro ša a pro tiv li ca ko je de lu je su prot no po me nu tim od red ba ma.107 Cr no gor-
ski Za kon o za šti ti po tro ša a pred vi a rok za pri me nu pra va na jed no stra no ras ki da nje ugo vo-
ra od tri me se ca od da na za klju e nja ugo vo ra, uko li ko oba ve šte nje ni je da to, od no sno od 7 da-
na od is pu nje nja ove oba ve ze ako oba ve šte nje ni je da to od mah, ve  u ro ku od 3 me se ca od 
da na za klju e nja ugo vo ra108. Ako tr go vac ne is pu ni ove od red be, mo že da bu de ka žnjen nov-
a nom ka znom, a, uko li ko je prav no li ce, po seb nom ka znom e bi ti ka žnje no i od go vor no li-

ce109. Pre ma l. 57. (2) al ban skog Za ko na o za šti ti po tro ša a, uko li ko se tr go vac ne pri dr ža va 
po me nu tih od red bi u ve zi oba ve ze oba ve šta va nja, Ko mi si ja za za šti tu po tro ša a mo že da mu 
od re di nov a nu ka znu do 70.000 le ka110. Ma ke don ski za kon de Þ  ni še nov a ne ka zne za ne is-
pu nja va nje zah te va u po gle du oba ve šta va nja, ko je se od re u ju u pre kr šaj nom po stup ku. Kon-
kret no, nov a nom ka znom u iz no su od 3.500,00 do 5.000,00 evra u de nar skoj pro tiv-vred no-
sti ka zni e se prav no li ce, a u iz no su od 500 do 800 evra Þ  zi  ko li ce, ko je za klju i ugo vor a 
po tro ša u ne po ka že svo ju li  nu kar tu. 

Ni jed na od dr ža va u e sni ca ne pred vi a ni šta vost ugo vo ra kao sank ci ju u slu a ju da tr-
go vac po tro ša u ne da po treb no oba ve šte nje. U svim dr ža va ma u e sni ca ma po ni šta va nje ugo-
vo ra i od šte ta se mo gu zah te va ti u skla du sa op šte va že im od red ba ma nji ho vih Gra an skih 
za ko ni ka ili Za ko na o obli ga ci o nim od no si ma.

2. Pra vo na od u sta nak

Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne go vo ri o “ras ki du ugo vo ra” a l. 172.1) 
Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne iz 2006. go di ne111 i l. 146.1) 
Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne iz 2010. go di ne u Po gla vlju 
“Pra vo opo zi va i po vra ta u po tro ša  kim ugo vo ri ma” go vo ri o pra vu po tro ša a da opo zo ve “iz-
ja vu vo lje upra vlje nu na za klju e nje ugo vo ra”. Me u tim, pre ma l. 148.1) po sled njeg Na cr ta 
Za ko na o obli ga ci o nim od no si ma iz 2010. go di ne (kao i l. 174.1) Na cr ta Za ko na o obli ga ci-
o nim od no si ma iz 2006. go di ne), kod pri me ne pra va na opo ziv i po vrat ro be, pri me nju ju se 
(op šte) od red be u ve zi ras ki da ugo vo ra. Shod no to me, za ko no da vac Bo sne i Her ce go vi ne pri-
znao je pra vo na opo ziv kao je dan od ob li ka pra va na ras kid ugo vo ra.112 Hr vat ski Za kon o za-
šti ti po tro ša a ta ko e go vo ri o ‘ras ki du’ a ne ‘po vla e nju’.113

a. Tra ja nje ro ka za od u sta nak

U Al ba ni ji, Bo sni i Her ce go vi ni i Hr vat skoj pri me na mi ni mal ne har mo ni za ci je u po gle-
du tra ja nja ro ka za po vla e nje ga ran tu je vi ši ni vo za šti te ne go Di rek ti va 85/577. Pre ma l. 35. 
(1) al ban skog Za ko na o za šti ti po tro ša a po tro ša  mo že da po ni šti po sle di ce stu pa nja u ugo-

107 lan 131. et seq. Za ko na o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
108 lan 51.2) i 3) Za ko na o za šti ti po tro ša a, Sl.list RCG br. 26/07.
109 lan 129.1) 16. ali ne ja i 2) Za ko na o za šti ti po tro ša a, Sl.list RCG br. 26/07.
110 70.000 le ka = oko. 600 €.
111 Na crt Za ko na o obli ga ci o nim od no si ma iz 2006. go di ne ni kad ni je usvo jen zbog ne po sto ja nja vo-

lje po li ti  kih pred stav ni ka Re pu bli ke Srp ske za do no še nje Za ko na o obli ga ci o nim od no si ma na dr žav nom 
ni vou. Ni je iz ve sno da li e bi ti vi še po li ti  ke vo lje da se po dr ži na crt Za ko na o ob li ga ci o nim od no si ma 
iz 2010. go di ne.

112 B. Mo ra it, A. Bi ki , Ob ja šnje nja uz Na crt Za ko na o obli ga ci o nim od no si ma, u sa rad nji sa GTZ-
om, Sa ra je vo 2006, str. 30. 

113 Po seb no u ve zi ovog pro ble ma vi de ti sle de e: S. Šar e vi , E. i ka ra, “Euro pean vs Na ti o nal Ter mi-
no logy in Cro a tian Le gi sla tion Tran spo sing EU Di rec ti ves”, u S. Šar e vi  (ur.), Le gal Lan gu a ge in Ac tion: 
Tran sla tion, Ter mi no logy, Draf ting and Pro ce du ral Is su es, Glo bus, Za greb 2009., str. 209. 
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vor ni od nos u ro ku od e tr na est ka len dar skih da na. Za kon o za šti ti po tro ša a Bo sne i Her ce-
go vi ne od re u je u l. 41.1) da po tro ša  ima pra vo da ne pri hva ti po sle di ce ugo vo ra na na in 
da po ša lje pi sa no oba ve šte nje tr gov cu u ro ku od 15 da na od da na za klju e nja ugo vo ra. U skla-
du sa l. 33. (1) hr vat skog Za ko na o za šti ti po tro ša a po tro ša  ima pra vo, ne na vo de i raz lo-
ge za to, da jed no stra no ras ki ne ugo vor sklo pljen van po slov nih pro sto ri ja u ro ku od 14 da na 
od da na pri je ma pi sa ne oba ve sti iz la na 32. Za ko na o za šti ti po tro ša a. U Ma ke do ni ji rok za 
po vla e nje ne mo že da bu de kra i od 7 da na, a cr no gor ski Za kon o za šti ti po tro ša a pred vi a 
isti rok ali eks pli cit no go vo ri o se dam rad nih da na. Srp ski za kon ne sa dr ži od red be ko ji ma se 
tran spo nu je Di rek ti va o ugo vo ri ma sklo plje nim van po slov nih pro sto ri ja. Srp ski Na crt pred lo-
ga za no vi za kon o za šti ti po tro ša a od re u je rok od e tr na est da na za od u sta nak. 

b. Po e tak ro ka za od u sta nak 

Iako l. 5. Di rek ti ve 85/577 ka že da po tro ša  ima pra vo da po ni šti po sle di ce stu pa nja u 
ugo vor ni od nos ti me što e po sla ti oba ve šte nje u ro ku ko ji ne mo že bi ti kra i od se dam da na 
od da na pri je ma oba ve šte nja o pra vu na ras kid, u Hr vat skoj rok za po vla e nje po i nje da te-
e od pri je ma pi sa ne oba ve sti u ve zi pra va na ras kid ugo vo ra, od no sno naj ka sni je u tre nut ku 

skla pa nja ugo vo ra ( l. 33. (1) hr vat skog Za ko na o za šti ti po tro ša a). Ako tr go vac po tro ša u 
ne da oba ve šte nje o nje go vom pra vu, pra vo po tro ša a na ras kid ugo vo ra ta da ne e bi ti vre-
men ski ogra ni e no ( l. 34. hr vat skog Za ko na o za šti ti po tro ša a). Ova od red ba je u skla du sa 
pre su da ma ESP-a u pred me ti ma He i nin ger i Ha mil ton.114 Cr no gor ski Za kon o za šti ti po tro ša-
a ta ko e po me ra vre me od ka da po i nje da te e rok za po vla e nje u slu a ju ka da oba ve šte-

nje ni je bi lo da to, od re u ju i u la nu 51.2) i 3) da po tro ša  ima pra vo da jed no stra no ras ki ne 
ugo vor, u ro ku od tri mje se ca od da na za klju e nja ugo vo ra, uko li ko oba ve šte nje uop šte ni je 
da to, od no sno u ro ku d 7 da na od da na ka da tr go vac is pu ni ovu oba ve zu uko li ko oba ve šte nje 
ni je bi lo da to od mah ve  u ro ku od tri me se ca od da na za klju e nja ugo vo ra. Me u tim, ni go-
re po me nu te od red be cr no gor skog Za ko na o za šti ti po tro ša a, ni tran spo zi ci o ni za ko ni Al ba-
ni je115, Bo sne i Her ce go vi ne i Ma ke do ni je, ko ji ne po me ra ju po e tak ro ka za po vla e nje u slu-
a ju ka da oba ve šte nje ni je bi lo da to, ni su u skla du sa sud skom prak som ESP u pred me tu He-

i nin ger i Ha mil ton. U Al ba ni ji, Bo sni i Her ce go vi ni i Ma ke do ni ji rok za po vla e nje po i nje 
da te e od da na za klju e nja ugo vo ra, bez ob zi ra na even tu al no kr še nje oba ve ze tr gov ca da do-
sta vi pi sa no oba ve šte nje. Shod no to me, ovi za ko ni kr še l. 5. (1) Di rek ti ve 85/577. U skla du 
sa l. 40.1) Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne rok za da va nje oba ve šte nja i rok 
za ras kid ugo vo ra po i nju isto vre me no, na i me s tre nut kom za klju e nja ugo vo ra, i kao re zul-
tat to ga pi sa no oba ve šte nje ni je pred u slov za po e tak ro ka za ras kid.116 Srp ski za kon ne sa dr-
ži od red be za ko je bi se mo glo sma tra ti da za cilj ima ju tran spo no va nje Di rek ti ve o pro da ji 
van pro daj nih pro sto ri ja. Srp ski Na crt pred lo ga za no vi za kon o za šti ti po tro ša a pred vi a da 
rok od 14 da na u ko me po tro ša  mo že jed no stra no ras ki nu ti ugo vor po i nje da te e od po et-

114 Pre su da ESP od 13.12.2001. go di ne, u pred me tu C–481/99 – Ge org He i nin ger i Hel ga He i nin ger 
pro tiv Bayerische Hypo un dVe re in sbank AG [2001] ECR I-09945; Pre su da ESP od 10.04.2008., u pred me-
tu C–412/06 –Ha mil ton pro tiv Volk sbank Fil der eG [2008.] ECR I-02383.

115 U skla du sa l. 35.1) i 2) al ban skog Za ko na o za šti ti po tro ša a, po tro ša  e oba ve sti ti tr gov ca o 
svo joj od lu ci o od u sta ja nju od ugo vo ra pre is te ka ro ka od 14 ka len dar skih da na.

116 Ova prav na gre ška bi bi la is pra vlje na usva ja njem Na cr ta za ko na o obli ga ci o nim od no si ma Bo sne 
i Her ce go vi ne iz 2010. go di ne, ko ji u svom l. 146.3) od re u je da rok za opo ziv po i nje da te e od da na 
ka da je pri vred nik sta vio na zna nje po tro ša u po u ku ko jom se po tro ša  “na pot pun na in oba ve šta va” o 
nje go vom pra vu na opo ziv ugo vo ra. Ova od red ba Na cr ta za ko na o obli ga ci o nim od no si ma iz 2010. go di-
ne, shod no l. 146.1) pri me nju je se uvek ka da na crt za ko na o obli ga ci o nim od no si ma iz 2010. go di ne ili 
“bi lo ko ji dru gi za kon” po tro ša u da je pra vo na opo ziv ugo vo ra, i za to po kri va i pra vo po tro ša a na ras kid 
ugo vo ra u skla du sa l. 40 Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne (Sl.gla snik BiH br. 17/02).



622  •  FORUM ZA GRAĐANSKO PRAVO ZA JUGOISTOČNU EVROPU  K III

ka pr vog sa ta pr vo ga da na a za vr ša va se is te kom po sled njeg sa ta po sled njeg da na ro ka. Kod 
ugo vo ra sklo plje nih van po slov nih pro sto ri ja, rok za po vla e nje po i nje da te e ka da po tro-
ša  pot pi še po rudž be ni cu, a u slu a ju da po rudž be ni ca ni je u pa pir nom ob li ku, ka da po tro ša  
pri mi ko pi ju po pu nje ne po rudž be ni ce od štam pa ne na pa pi ru ili na dru gom traj nom no sa u za-
pi sa. Ako tr go vac ne oba ve sti po tro ša a bla go vre me no o po sto ja nju pra va na jed no stra ni ras-
kid ugo vo ra, u skla du sa srp skim Pred lo gom za no vi za kon o za šti ti po tro ša a, rok za ras kid 
od e tr na est da na po i nje da ka da po tro ša  ko na  no pri mi ovo oba ve šte nje na traj nom no sa-
u za pi sa. U tom slu a ju po tro ša  mo že da ras ki ne ugo vor u sva ko do ba, uklju u ju i vre me 

ko je pret ho di pri je mu za ka sne log oba ve šte nja o po sto ja nju pra va na jed no stra ni ras kid. Rok 
u ko me po tro ša  mo že ras ki nu ti ugo vor ne po i nje da te e sve dok po tro ša  ne bu de pro pi sno 
oba ve šten o svo me pra vu na jed no stra ni ras kid.

c. Nor me u ve zi sla nja po štom/oda ši lja nja

Pro pi si o za šti ti po tro ša a u ve zi pro da je van po slov nih pro sto ri ja Bo sne i Her ce go vi ne, 
Ma ke do ni je i Sr bi je ne sa dr že od go va ra ju e nor me u ve zi sla nja po štom ili oda ši lja nja. Al ban-
ski pro pi si sa dr že sa mo nor mu o oda ši lja nju bez od re i va nja sred stva ta kvog oda ši lja nja, ko-
ja gla si: “Po tvr da o pri je mu po šilj ke pred sta vlja do vo ljan do kaz ne sa mo o to me da je od go-
va ra ju e oba ve šte nje da to, ve  i o da tu mu ka da je ono da to”.117 Cr no gor ski Za kon o za šti ti 
po tro ša a pred vi a da e se ugo vor sma tra ti ras ki nu tim da nom pri je ma oba vje šte nja o ras ki-
du ugo vo ra od stra ne tr gov ca.118 Iz for mu la ci ja dru gih la no va cr no gor skog Za ko na o za šti ti 
po tro ša a ko ji re gu li šu dej stvo ot ka za ( l. 53 u ve zi po gla vlja o dis tan ci o noj pro da ji i l. 
44.1), ko ji pak in di rekt no upu u je na l. 43) iz gle da da bi za po što va nje vre men skog ro ka tre-
ba lo da bu de do volj no ako je oba ve šte nje po sla to pre kra ja ta kvog ro ka. Hr vat ski Za kon o za-
šti ti po tro ša a pred vi a u svom l. 33. (3) da je ugo vor ras ki nut u tre nut ku ka da je tr go vac pri-
mio oba vest o ras ki du. Ako je oba vest o ras ki du upu e na unu tar ro ka iz l. 33. (1) hr vat skog 
Za ko na o za šti ti po tro ša a, sma tra e se da je ugo vor ras ki nut na vre me. U skla du sa srp skim 
Pred lo gom za nov Za kon o za šti ti po tro ša a iz ja va o ras ki du sma tra se bla go vre me nom ako 
je po sla ta pre is te ka ro ka za jed no stra ni ras kid ugo vo ra. Sla nje ro be ko ja je pri mlje na po osno-
vu ugo vo ra na zad tr gov cu, u ro ku u ko me po tro ša  mo že jed no stra no ras ki nu ti ugo vor, sma-
tra se kao bla go vre me na iz ja va o ras ki du. Sma tra e se da je po tro ša  pri me nio svo je pra vo na 
ras kid u a su ka da je iz ja va o ras ki du po sla ta tr gov cu.

d. For mal ni zah te vi 

Tran spo zi ci o ni za ko ni Bo sne i Her ce go vi ne,119 Hr vat ske120 i Cr ne Go re pro pi su ju da 
oba ve šte nje po tro ša a o od u stan ku (ras ki du ili pre stan ku) tre ba da bu de po sla to tr gov cu u pi-
sa noj for mi. Ma ke don ski Za kon o za šti ti po tro ša a od re u je da po tro ša  tre ba da po ša lje iz ja-
vu o jed no stra nom ras ki du na adre su ko ju je tr go vac dao. U skla du sa al ban skim tran spo zi ci-
o nim pro pi si ma oba ve šte nje o ras ki du ugo vo ra ko je da je po tro ša  tre ba da bu de ne sa mo u pi-

117 Od lu ka Sa ve ta mi ni sta ra o ugo vo ri ma sklo plje nim van po slov nih pro sto ri ja, br. 63. od 21.01.2009., 
Sl.list RAl br. 8/09, (ta  ka 5).

118 lan 51.5) Za ko na o za šti ti po tro ša a, Sl.list RCG br. 26/07.
119 U skla du sa l. 41.1) Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne (Sl.gla snik BiH br. 17/02) 

po tro ša  ima pra vo da ne pri hva ti po sle di ce ugo vo ra u ro ku od 15 da na od za klju e nja ugo vo ra sla njem 
pi sa nog oba ve šte nja tr gov cu. U skla du sa l. 146. 1) no vog Na cr ta za ko na o obli ga ci o nim od no si ma Bo sne 
i Her ce go vi ne opo ziv po tro ša a, za ko ji ni je po treb no ob ja šnje nje, tre ba da se iz ra zi na traj nom no sa u 
za pi sa ili pu tem do ku men ta. Vra a nje ro be ima isto dej stvo kao opo ziv.

120 U skla du sa l. 33. (2) hr vat skog Za ko na o za šti ti po tro ša a (NN br. 79/07, 125/07, 79/09, 89/09, 
133/09) ugo vor se ras ki da pi sa nom oba vi je š u o ras ki du.
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sa noj for mi ve  i da ti ra no.121 Po tro ša  tre ba da da oba ve šte nje u pi sa noj for mi i da na nje ga 
sta vi da tum, jer u su prot nom ne e mo i da do ka že svo je oba ve šte nje o od u stan ku. Ovo je nor-
ma ko ja je po treb na ad pro ba ti o nem. Srp ski Pred log no vog za ko na o za šti ti po tro ša a sa dr ži 
dve od red be ko je re gu li šu for mal ne zah te ve oba ve šte nja o ras ki du. Ili e se vra a nje ro be ko-
ja je pri mlje na po ugo vo ru na zad tr gov cu u ro ku u ko me po tro ša  ima pra vo na jed no stra ni 
ras kid sma tra ti iz ja vom o jed no stra nom ras ki du. Ili e po tro ša  oba ve sti ti tr gov ca o svo joj od-
lu ci o jed no stra nom ras ki du na traj nom no sa u za pi sa, i to ili u vi du iz ja ve upu e ne tr gov cu 
ko ju je on sa mo stal no sro io, ili upo tre bom stan dard nog obra sca za ras kid o ko me je go re bi-
lo re i.

e. Dej stvo od u stan ka

Tran spo zi ci o ni za ko ni dr ža va u e sni ca re gu li šu pi ta nje dej stva po vla e nja na sve o bu-
hva tan na in. lan 35. (1) hr vat skog Za ko na o za šti ti po tro ša a pred vi a da je u slu a ju ras-
ki da ugo vo ra, po tro ša  du žan da vra ti is po ru en pro iz vod tr gov cu o svom tro šku. On ne od-
go vo ra za šte tu ko ju je tr go vac pre tr peo zbog ras ki da ugo vo ra (vi de ti l. 35. (2) Za ko na o za-
šti ti po tro ša a). Su prot no to me, “tr go vac je du žan, naj ka sni je u ro ku od 30 da na od da na pri-
mit ka pi sa ne oba vi je sti o ras ki du, vra ti ti po tro ša u cje lo ku pan iz nos ko ji je po tro ša  do tog 
tre nut ka pla tio na te me lju ugo vo ra, uve an za za te zne ka ma te po ka mat noj sto pi po slov ne 
ban ke tr gov ca za oro e ne šted ne ulo ge na tri mje se ca za ci je lo raz do blje ra u na ju i od pri mit-
ka pi sa ne oba vi je sti o ras ki du do is pla te”, l. 35. (3) Za ko na o za šti ti po tro ša a.

Cr no gor ski pro pi si o za šti ti po tro ša a od re u ju da e se nor me ko je ure u ju dej stvo po-
vla e nja pro pi sa ne za ugo vo re sklo plje ne u dis tan ci o noj pro da ji, shod no pri me nji va ti na ugo-
vo re sklo plje ne van po slov nih pro sto ri ja. Ta ko, l. 44.1) cr no gor skog Za ko na o za šti ti po tro-
ša a pro pi su je da je po tro ša  du žan vra ti ti tr gov cu pri mlje nu ro bu, u ro ku od 30 da na od da-
na upu i va nja oba vje šte nja; u tom slu a ju po tro ša  ni je du žan da pla ti na kna du šte te (tro ško-
ve, ka ma te, ka znu i sl.) zbog ot ka za122, iz u zev di rekt nih tro ško va po vra a ja ro be123. S dru ge 
stra ne, u skla du sa l. 44.2) Za ko na o za šti ti po tro ša a, tr go vac je du žan da, u ro ku od 30 da-
na od da na pri je ma pi sa nog oba ve šte nja o ras ki du ugo vo ra, vra ti po tro ša u nov a ni iz nos 
sred sta va ko ji je po tro ša  pla tio na osno vu ugo vo ra. Po seb na dej stva su u skla du sa l. 45. Za-
ko na o za šti ti po tro ša a pro pi sa na u slu a ju ka da tre a stra na de lu je kao da va lac kre di ta, na i-
me ista ona kva ka kve se na la ze u Di rek ti vi 97/7.

lan 35. (2) al ban skog Za ko na o za šti ti po tro ša a pred vi a da e da va nje oba ve šte nja o 
ras ki du ima ti dej stvo oslo ba a nja po tro ša a od ugo vor nih oba ve za.124 Ako po tro ša  upo tre bi 
pra vo na od u sta nak, ro ba ko ja je pred met ugo vo ra vra a se tr gov cu u ro ku od 5 da na, po ev 
od da na ka da je po tro ša  oba ve stio tr gov ca o svo joj od lu ci o ras ki du. Sve iz no se ko je je po-
tro ša  pla tio za ro bu ili uslu ge tr go vac e na dok na di ti u ro ku od 15 da na, po ev od istog da-
na. Uko li ko je ce na ro be ili uslu ga u pot pu no sti ili de li mi  no po kri ve na kre di tom ko ji je dao 
tr go vac, ili ne ka tre a stra na na osno vu ugo vo ra iz me u tre e stra ne i do ba vlja a, ugo vor o 
kre di tu se po ni šta va bez tro ško va i ka zni, uko li ko po tro ša  pri me nju je svo je pra vo na jed no-
stra ni ras kid ugo vo ra.125

121 Od lu ka Sa ve ta mi ni sta ra o ugo vo ri ma sklo plje nim van po slov nih pro sto ri ja, br. 63. od 21.01.2009., 
Sl.list RAl br. 8/09, (ta  ka 4).

122 lan 51.3) Zakona o zaštiti potroša a, Sl.list RCG br. 26/07.
123 lan 44.3) Zakona o zaštiti potroša a, Sl.list RCG br. 26/07.
124 lan 35.2) Zakona o zaštiti potroša a, Sl.list RAl br. 61/08.
125 Od lu ka Sa ve ta mi ni sta ra o ugo vo ri ma sklo plje nim van po slov nih pro sto ri ja, br. 63. od 21.01.2009., 

Sl.list RAl br. 8/09, (ta  ka 6, 7).
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U skla du sa ma ke don skim za ko nom ras kid ima op šte dej stvo pre stan ka ugo vo ra ka ko je 
pred vi e no u Za ko nu o obli ga ci o nim od no si ma. Za kon o za šti ti po tro ša a kon kret no pred vi-
a da je u slu a ju pre stan ka ugo vo ra po tro ša  du žan da vra ti ro bu o svom tro šku. Tr go vac je 

du žan da po tro ša u vra ti pun iz nos ko ji je po tro ša  pla tio po osno vu ugo vo ra do tre nut ka pre-
stan ka. Pre is te ka ro ka za ras kid, tr go vac ne ma pra vo da od po tro ša a tra ži, po sred no ili ne po-
sred no, bi lo ka kvo pre u zi ma nje ili da va nje uslu ga. 

Do sta vlja nje oba vje šte nja o ras ki du shod no l. 41.3) Za ko na o za šti ti po tro ša a Bo sne i 
Her ce go vi ne ima za po sle di cu oslo ba a nje po tro ša a od bi lo ko je oba ve ze iz za klju e nog 
ugo vo ra, ili bi lo ko jih tro ško va osim tro ško va vra a nja pro iz vo da ko ji mu je is po ru en. Ka da 
po tro ša  is ko ri sti svo je pra vo da ras ki ne ugo vor, tr go vac je ta ko e du žan, u skla du sa l. 
41.5) Za ko na o za šti ti po tro ša a, da iz vr ši vra a nje nov ca upla e nog za pro iz vod bez od ga a-
nja u ro ku od 15 da na od da na ka da je pri mio oba ve šte nje o ras ki du ugo vo ra.126

Srp ski za kon ne sa dr ži od red be za ko je bi se mo glo sma tra ti da ima ju za cilj tran spo no-
va nje Di rek ti ve o pro da ji van pro daj nih pro sto ri ja. Srp ski Pred log no vog za ko na o za šti ti po-
tro ša a pred vi a da jed no stra nim ras ki dom ugo vo ra pre sta ju oba ve ze ugo vor nih stra na na sta-
le za klju e njem ugo vo ra na da lji nu, od no sno ugo vo ra za klju e nog iz van po slov nih pro sto ri-
ja. Tr go vac je du žan da po tro ša u bez od la ga nja vra ti iz nos ko ji je po tro ša  pla tio po osno vu 
ugo vo ra, a naj ka sni je u ro ku od 30 da na od pri je ma iz ja ve o jed no stra nom ras ki du. Ako do e 
u doc nju s iz vr še njem ove oba ve ze, tr go vac je u oba ve zi da, po red za te zne ka ma te, pla ti 10 
pro ce na ta du go va ne su me za sva kih 30 da na doc nje. U slu a ju jed no stra nog ras ki da ugo vo ra 
na da lji nu ili ugo vo ra za klju e nog iz van po slov nih pro sto ri ja od stra ne po tro ša a, auto mat ski 
pre sta ju i svi po ve za ni ugo vo ri, bez tro ško va za po tro ša a. Isto va ži za ugo vo re o kre di tu ko-
ji su po ve za ni sa po tro ša  kim ugo vo ri ma, ne za vi sno od to ga da li je po tro ša u kre dit odo brio 
tr go vac ili tre e li ce. Ako je kre dit po tro ša u odo bri lo tre e li ce, tr go vac je du žan da o ras ki-
du ugo vo ra na da lji nu oba ve sti da va o ca kre di ta. Da va lac kre di ta je du žan da po tro ša u bez 
od la ga nja vra ti iz nos ko ji je po tro ša  pla tio za ro bu ili uslu ge do ras ki da, za jed no s ka ma tom, 
a naj ka sni je 30 da na od da na ka da je oba ve šten o ras ki du.

3.  Dru gi in stru men ti za za šti tu po tro ša a u obla sti pro da je van po slov nih 
prostorija

Srp ski za kon ne sa dr ži od red be u ve zi pro da je van po slov nih pro sto ri ja, dok Al ba ni ja, 
Bo sna i Her ce go vi na i Ma ke do ni ja pru ža ju za šti tu svo jim go re opi sa nim pro pi si ma. U hr vat-
skom i cr no gor skom pra vu po sto je do dat ni pro pi si u nji ho vim za ko ni ma o tr go vi ni. lan 4. 
(1) hr vat skog Za ko na o tr go vi ni127 od re u je da tr go vac mo ra da bu de re gi stro van za pro da ju 
i ku po vi nu ro be i/ili pru ža nje uslu ga u tr go vi ni.128 Cr no gor ski za kon na la že re gi stro va nje tr-
go va ca ko ji že le da oba vlja ju pro da ju van po slov nih pro sto ri ja. Ka ko je go re na zna e no, l. 
31.4) Za ko na o unu tra šnjoj tr go vi ni pred sta vlja prav ni osnov po ko me Mi ni star stvo pri vre de 
do no si pod za kon ska ak ta o vr sti ro be i na i nu vr še nja pro da je van po slov nih pro sto ri ja, ko ji-
ma se ova ma te ri je de talj ni je ure u je.

126 U skla du sa l. 148.1) Na cr ta za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne dej stva opo-
zi va su ista kao dej stva pre stan ka ugo vo ra, pred vi e na ge ne ral no va že im od red ba ma Na cr ta za ko na o 
obli ga ci o nim od no si ma. Je di na raz li ka je što je pri vred nik u doc nji uko li ko ne vra ti upla en iz nos nov ca 
u ro ku od 30 da na od iz ra ža va nja vo lje o ras ki du.

127 Zakon o trgovini, NN br. 87/08, 96/08, 116/08.
128 Pra vil nik o mi ni mal nim teh ni  kim uvje ti ma za po slov ne pro sto ri je u ko ji ma se oba vlja tr go vi na i 

po sre do va nje u tr go vi ni i uvje ti ma za pro da ju ro be iz van pro sto ri ja, NN br. 37/98, 73/02, 153/02, 12/06.
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IV.  Re zi me

Pre tran spo no va nja Di rek ti ve 85/577 u nji ho ve re le vant ne Za ko ne o za šti ti po tro ša a Al-
ba ni ja, Bo sna i Her ce go vi na, Hr vat ska, Ma ke do ni ja i Cr na Go ra ni su ima le ko he rent no za ko-
no dav stvo ko je se od no si na za šti tu po tro ša a u slu a ju pro da je van po slov nih pro sto ri ja. Sr-
bi ja ga još uvek ne ma, ali tre nut no ra di na nje mu. Sa mo tran spo no va nje je u svim ze mlja ma 
u e sni ca ma (s iz u zet kom Sr bi je) pro la zi lo kroz isti sce na rio: Di rek ti va 85/577 je tran spo no-
va na u za seb nom po gla vlju po seb nog Za ko na o za šti ti po tro ša a od go va ra ju e ze mlje. Osim 
raz li i tih od stu pa nja u for mu la ci ja ma, pri sut ne su i ne ke krup ne manj ka vo sti u tran spo no va-
nju kao što je is klju i va nje ugo vo ra za klju e nih to kom iz le ta u cr no gor skom Za ko nu o za šti-
ti po tro ša a, i mo gu e iz u zi ma nje ugo vo ra za pru ža nje uslu ga pre ma ma ke don skom Za ko nu 
o za šti ti po tro ša a. Još jed no zna aj no ogra ni e nje na la zi se u de Þ  ni ci ji po tro ša a u bo san-
sko-her ce go va  kom Za ko nu o za šti ti po tro ša a ko je ogra ni a va de lo va nje po tro ša a na ku po-
vi nu, sti ca nje ili ko ri š e nje pro iz vo da ili uslu ga za svo je li  ne po tre be “i” za po tre be svog do-
ma in stva. Sle de a manj ka vost se ti e ne u klju i va nja po sred ni ka u po jam tr go vac u srp skom, 
cr no gor skom i ma ke don skom za ko nu o za šti ti po tro ša a. Me u tim, ne ke dr ža ve u e sni ce su 
una pre di le za šti tu po tro ša a uklju i va njem i dru gih si tu a ci ja osim onih na ve de nih u l. 3. Di-
rek ti ve 85/577, kao npr. uklju i va njem ugo vo ra za klju e nih u sred stvi ma jav nog pre vo za ili 
na bi lo ko jim dru gim jav nim me sti ma (npr. Bo sna i Her ce go vi na, Cr na Go ra), ili ugo vo ra za-
klju e nih u pro daj nim objek ti ma, na saj mo vi ma i iz lo žba ma (npr. Ma ke do ni ja). Vi ši ni vo za-
šti te po tro ša a je ostva ren i ne ko ri š e njem ogra ni e nja i iz u ze ta ka pred vi e nih u Di rek ti vi 
85/577, npr. ne ko ri š e njem mo gu  no sti da se iz u zmu ugo vo ri vred no sti is pod 60 EKU ko ja 
je da ta u nje nom l. 3. (1) (npr. Hr vat ska, Ma ke do ni ja i Bo sna i Her ce go vi na), i ne iz u zi ma ju-
i ni je dan (npr. Bo sna i Her ce go vi na) ili ne ke od ugo vo ra uklju e nih u l. 3. (2) Di rek ti ve 

85/577 (npr. Al ba ni ja, Sr bi ja). Tran spo zi ci o ni za ko ni dr ža va u e sni ca, s iz u zet kom Sr bi je, 
ure u ju na eks pli ci tan na in uslo ve u po gle du for me i sa dr ža ja oba ve šte nja, a sank ci je u slu-
a ju kr še nja ovih uslo va idu od to ga da sank ci je ni su pred vi e ne (Bo sna i Her ce go vi na) do 

vre men ski neo gra ni e nog pra va po tro ša a na ras kid ugo vo ra i nov a nih ka zni do cca. 13.700 
evra (Hr vat ska). Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne i Hr vat ske ne go vo ri o pra vu 
na od u sta nak, ne go o pra vu na “ras kid”. Al ba ni ja, Hr vat ska i Sr bi ja (u nje nom Na cr tu pred lo-
ga za no vi po tro ša  ki za kon) ko ri ste kla u zu lu mi ni mal ne har mo ni za ci je i pred vi a ju rok za 
po vla e nje (ras kid) od e tr na est da na, dok u Bo sni i Her ce go vi ni za ko no da vac da je pet na est 
da na. Me u tim, sa mo su cr no gor ski i hr vat ski za ko no da vac od lu i li da od lo že po e tak ro ka 
za po vla e nje u slu a ju da tr go vac ni je is pu nio zah te ve u ve zi oba ve šta va nja. Na taj na in, sa-
mo hr vat ski Za kon o za šti ti po tro ša a osta je u skla du sa od lu ka ma ESP-a u pred me tu He i nin-
ger i Ha mil ton, pro pi su ju i da u ta kvim slu a je vi ma pra vo po tro ša a na ras kid ugo vo ra ne e 
bi ti vre men ski ogra ni e no, dok cr no gor ski Za kon o za šti ti po tro ša a od re u je rok od tri me-
se ca, od no sno se dam da na od za klju e nja ugo vo ra. U Al ba ni ji, Bo sni i Her ce go vi ni i Ma ke-
do ni ji rok za po vla e nje po i nje od da na za klju e nja ugo vo ra, bez ob zi ra na even tu al no kr še-
nje du žno sti tr gov ca da po ša lje pi sa no oba ve šte nje i, shod no to me, ovi za ko ni di rekt no kr še 
l. 5.1) Di rek ti ve 85/577. Pi sa na for ma kao zah tev za od u sta nak je pri hva e na u svim ze mlja-

ma u e sni ca ma. Srp ski Na crt pred lo ga za no vi Za kon o za šti ti po tro ša a da je mo gu  nost od-
u stan ka pu tem “obra sca za ras kid” ko ji obez be u je tr go vac a ure u je Vla da Re pu bli ke Sr bi-
je. Dej stvo od u stan ka uklju u je oba ve zu kup ca da vra ti pri mlje nu ro bu o svom tro šku (sve dr-
ža ve u e sni ce) i oba ve zu tr gov ca da vra ti pla e ni iz nos nov ca u ro ku od 15 da na (Bo sna i Her-
ce go vi na i Al ba ni ja) ili 30 da na (Cr na Go ra i Hr vat ska). U skla du sa ma ke don skim za ko nom 
kao i Na cr tom Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne dej stva od u stan ka su 
ista kao dej stva ras ki da ugo vo ra pred vi e na Za ko nom o obli ga ci o nim od no si ma.
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B.  DI REK TI VA O NE PRA VI  NIM OD RED BA MA
U PO TRO ŠA  KIM UGO VO RI MA (93/13)

Ko or di na to ri: Ma ri ja Ka ra ni ki  Mi ri  (I-IV), Zve zdan a e no vi  (V-VII)

I.   Uvod: Po li ti  ki raz lo zi za kon tro lu pra vi  no sti stan dard nih od re da ba u po tro ša -

kim ugo vo ri ma

1.   Pra va dr ža va u e sni ca pre pr vih po ku ša ja da se tran spo nu je Di rek ti va o 
ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma129

U vre me nu ko je je pret ho di lo pr vim po ku ša ji ma da se u do ma a pra va tran spo nu je Di-
rek ti va 93/13/EEZ,130 u ze mlja ma u e sni ca ma ni je bi lo po seb nih pra vi la o ni šta vo sti ne pra-
vi  nih od re da ba u po tro ša  kim ugo vo ri ma.

U la no vi ma 142-144 ju go slo ven skog Za ko na o obli ga ci o nim od no si ma, ko ji je usvo-
jen 30. mar ta 1978. go di ne, po sto ja la su op šta pra vi la o ni šta vo sti ne pra vi  nih od re da ba u 
at he zi o nim ugo vo ri ma.131 Ta pra vi la od no si la su se na stan dard ne od red be u ugo vo ri ma 
po pri stu pu, ka ko iz me u dva prav na ili dva Þ  zi  ka li ca, ta ko iz me u prav nog i Þ  zi  kog li ca. 
U za ko nu je po sto jao ma nji broj po seb nih pra vi la o ugo vo ri ma u pri vre di, ali ni je bi lo po seb-
nih pra vi la o po tro ša i ma i po tro ša  kim ugo vo ri ma. Po red to ga, u za ko nu ni je bi lo pro ce snih 
pra vi la.

Na kon što je 1992. go di ne do šlo do ras pa da SFRJ, ju go slo ven ski Za kon o obli ga ci o nim 
od no si ma na sta vio je da se pri me nju je u no voj Sa ve znoj Re pu bli ci Ju go sla vi ji, uz od re e ne 
iz me ne i do pu ne iz 1993. go di ne. Taj za kon ostao je na sna zi i u Dr žav noj Za jed ni ci Sr bi je i 
Cr ne Go re, ko ja je for mi ra na 2003. go di ne. Na kon pre stan ka Dr žav ne Za jed ni ce, Za kon o obli-
ga ci o nim od no si ma ostao je osnov ni for mal ni iz vor obli ga ci o nog pra va u Re pu bli ci Sr bi ji.132 

Po sle ras pa da SFRJ, ju go slo ven ski Za kon o obli ga ci o nim od no si ma na sta vio je da se pri-
me nju je i u no vo for mi ra noj Re pu bli ci Hr vat skoj, kao na ci o nal ni Za kon o ob ve znim od no si-
ma. Taj za kon me njan je i do pu nja van u ne ko li ko na vra ta.133 Va že i Za kon o ob ve znim od no-
si ma Re pu bli ke Hr vat ske usvo jen je 2005. a iz me njen i do pu njen 2008. go di ne.134

Ju go slo ven ski Za kon o obli ga ci o nim od no si ma na sta vio je da se pri me nju je i u Re pu bli-
ci Ma ke do ni ji i Re pu bli ci Cr noj Go ri u vre me nu na kon ras pa da sa ve zne dr ža ve. Ma ke don ski 
za ko no da vac je 2001. go di ne usvo jio no vi Za kon o obli ga ci o nim od no si ma, ko ji je iz me njen 
i do pu njen ne ko li ko pu ta.135 U Cr noj Go ri, no vi Za kon o obli ga ci o nim od no si ma usvo jen je 
2008. go di ne.136

129 Pod dr ža va ma u e sni ca ma mi sli se na dr ža ve i je pra vo je pred met ove stu di je.
130 Di rek ti va Sa ve ta 93/13/EEC od 5. apri la 1993. o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri-

ma, OJ L 095, 21/04/1993 P. 0029 - 0034.
131 Ju go slo ven ski Za kon o obli ga ci o nim od no si ma ob ja vljen je u Slu žbe nom li stu SFRJ br. 29/78, a 

stu pio je na sna gu šest me se ci ka sni je, 1. ok to bra 1978. Me njan je i do pu nja van ne ko li ko pu ta pre ras pa da 
SFRJ. Vid. Slu žbe ni list SFRJ br. 39/85, 45/89 i 57/89.

132 Za ka sni je iz me ne i do pu ne u Sr bi ji, vid. Slu žbe ni list SRJ br. 31/93, 31/93, 22/99, 23/99, 35/99, 
44/99.

133 Za kon o pri hva ta nju Za ko na o ob ve znim od no si ma, NN RH br. 53/1991, 73/1991 sa iz me na ma i 
do pu na ma (NN RH br. 03/1994, 07/1996, 112/1999).

134 Za kon o ob ve znim od no si ma, NN RH br. 35/2005, 41/2008.
135 Za kon o obli ga ci o nim od no si ma, Slu žbe ni list RMak br. 18/2001.
136 Za kon o obli ga ci o nim od no si ma, Slu žbe ni list Cr ne Go re br. 47/2008.
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Ju go slo ven ski Za kon o obli ga ci o nim od no si ma re ci pi ran je i u prav ni si stem no vo for mi-
ra ne Bo sne i Her ce go vi ne. Do to ga je do šlo 11. apri la 1992. go di ne. Re cep ci ja ju go slo ven skog Za-
ko na o obli ga ci o nim od no si ma od vi ja la se za seb no u dva tre nut no po sto je a ad mi ni stra tiv na en-
ti te ta Bo sne i Her ce go vi ne – u Fe de ra ci ji Bo sne i Her ce go vi ne137 i u Re pu bli ci Srp skoj.138

Da su mi ra mo. Dr ža ve ko je su na sta le na kon što je pre sta la da po sto ji So ci ja li sti  ka Fe-
de ra tiv na Re pu bli ka Ju go sla vi ja, u pr vo vre me su re ci pi ra le i, uz od re e ne iz me ne, za dr ža le 
pra vi la ju go slo ven skog Za ko na o obli ga ci o nim od no si ma. Pre ne go što je u ovim dr ža va ma 
do šlo do pr vih po ku ša ja da se u do ma e pra vo tran spo nu je Di rek ti va o ne pra vi  nim od red ba-
ma u po tro ša  kim ugo vo ri ma, pra vi la ko ja su de ri vi ra la iz la no va 142-144 ju go slo ven skog 
Za ko na o obli ga ci o nim od no si ma bi la su naj bli ža ono me na šta se ta di rek ti va od no si. Po me-
nu ta pra vi la bi la su ista u svim dr ža va ma ko je su na sta le na kon ras pa da SFRJ.

U svim za ko ni ma ko ji po ti u od ju go slo ven skog Za ko na o obli ga ci o nim od no si ma na la-
ze se pra vi la o op štim uslo vi ma for mu lar nih ugo vo ra. Svi na ve de ni za ko ni pro pi su ju ni šta-
vost od re da ba op štih uslo va ko je su pro tiv ne sa mom ci lju za klju e nog ugo vo ra ili do brim po-
slov nim obi a ji ma, ak i ako su op šti uslo vi ko ji ih sa dr že odo bre ni od nad le žnog or ga na. Po-
red to ga, sud mo že da od bi je pri me nu po je di nih od red bi op štih uslo va ko je li ša va ju dru gu 
stra nu pra va da sta vi pri go vo re, ili onih na osno vu ko jih ona gu bi pra va iz ugo vo ra ili gu bi ro-
ko ve, ili ko je su ina e ne pra vi  ne ili pre te ra no stro ge pre ma njoj.

Op šti uslo vi ko je je utvr di la jed na stra na ugo vor ni ca, bi lo da su sa dr ža ni u for mu lar nom 
ugo vo ru, bi lo da se na njih ugo vor po zi va, do pu nju ju spo ra zum no utvr e ne po seb ne po god-
be. Oba ve zna sna ga op štih uslo va i po seb nih po go da ba po pra vi lu je jed na ka. 

Op šti uslo vi mo ra ju bi ti ob ja vlje ni na uobi a je ni na in. Oni oba ve zu ju ugo vor nu stra nu 
ko ja im je pri stu pi la je di no ako su joj bi li po zna ti ili mo ra li bi ti po zna ti u a su za klju e nja 
ugo vo ra. U slu a ju da po sto ji ne sla ga nje iz me u op štih uslo va i spo ra zum no od re e nih po-
god bi, pre va gu od no se spo ra zum no od re e ne po god be. Ako do e do spo ra, ne ja sne od red be 
at he zi o nih ugo vo ra tu ma e se u ko rist one stra ne ko ja je ugo vo ru pri stu pi la. 

Svi za ko ni ko ji po ti u od ju go slo ven skog Za ko na o obli ga ci o nim od no si ma sa dr že pra-
vi lo o ap so lut noj ni šta vo sti ugo vo ra ko ji je pro ti van pri nud nim pro pi si ma, jav nom po ret ku ili 
do brim obi a ji ma, ako cilj po vre e nog pra vi la ne upu u je na ne ku dru gu sank ci ju ili ako za-
kon u od re e nom slu a ju ne pro pi su je što dru go. Ni šta vost jed ne ugo vor ne od red be ne po vla-
i ni šta vost sa mog ugo vo ra, ako on mo že op sta ti bez ni šta ve od red be, i ako ona ni je bi la ni 

uslov ugo vo ra ni od lu u ju a po bu da zbog ko je je ugo vor za klju en. Sud pa zi na ni šta vost 
ugo vo ra po slu žbe noj du žno sti. Pra vo na is ti ca nje ni šta vo sti ne ga si se pro te kom vre me na. 
Na ni šta vost se mo že po zi va ti sva ko (prav no-) za in te re so va no li ce a utvr i va nje ni šta vo sti 
mo že da zah te va i dr žav ni tu ži lac. 

U la nu 686 Al ban skog gra an skog za ko ni ka iz 1994. go di ne na la ze se pra vi la o sud-
skoj kon tro li op štih uslo va u for mu lar nim ugo vo ri ma.139 Ugo vor ne od red be ko je je una pred 
for mu li sa la jed na ugo vor na stra na ni šta ve su: ako ni su bi le po zna te dru goj stra ni, ako na ru ša-
va ju prin cip rav no prav no sti ugo vor nih stra na i re me te rav no te žu me u nji ho vim in te re si ma, 
ili ako ogra ni a va ju od go vor nost one stra ne ko ja ih je for mu li sa la. For mu lar ni ugo vo ri tu ma-
e se u ko rist stra ne ko ja ni je uti ca la na nji ho vu sa dr ži nu.

137 lan 1 Za ko na o usva ja nju Za ko na o obli ga ci o nim od no si ma slu žio je kao osnov za re cep ci ju 
Za ko na o obli ga ci o nim od no si ma biv še SFRJ u Fe de ra ci ji BiH. Vid. Slu žbe ni list Re pu bli ke Bo sne i Her-
ce go vi ne br. 2/92, 13/93 i 13/94.

138 lan 12 Ustav nog za ko na o pri me ni Usta va Srp ske Re pu bli ke Bo sne i Her ce go vi ne slu žio je kao 
prav ni osnov za usva ja nje Za ko na o obli ga ci o nim od no si ma biv še SFRJ u en ti te tu ko ji se da nas na zi va 
Re pu bli ka Srp ska. Vid. Slu žbe ni gla snik Re pu bli ke Srp ske br. 3/92.

139 Al ban ski gra an ski za ko nik, Sl. list RAl br. 11/1994. 
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2. Mo del Di rek ti ve o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma

Di rek ti va o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma omo gu a va sud sku kon-
tro lu pra vi  no sti ugo vor nih od re da ba u for mu lar nim po tro ša  kim ugo vo ri ma. Ugo vor na od-
red ba sma tra se ne pra vi  nom ako je pro tiv na na e lu sa ve sno sti i po šte nja i ako iza zi va zna aj-
nu ne rav no te žu u po gle du pra va i oba ve za ugo vor nih stra na na šte tu po tro ša a. Po red op štih 
(stan dard nih) od re da ba u po tro ša  kim ugo vo ri ma po pri stu pu, sud kon tro li še pra vi  nost od re-
da ba ko je je tr go vac una pred for mu li sao za po tre be za klju e nja ugo vo ra sa od re e nim po tro-
ša em. Pi ta nje ko je osta je otvo re no je ste mo že li sud da kon tro li še pra vi  nost po seb nih po-
god bi, to jest onih od re da ba u po tro ša  kom ugo vo ru ko je tr go vac ni je sa mo stal no una pred 
for mu li sao, ne go je o nji ho voj sa dr ži ni pre go va rao sa od re e nim po tro ša em. Po red pra vi  no-
sti, su do vi is pi tu ju tran spa rent nost stan dard nih od re da ba u po tro ša  kim ugo vo ri ma.

Di rek ti va o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma sa dr ži in di ka tiv nu li stu 
stan dard nih od re da ba ko je se sma tra ju ne pra vi  nim. Su do vi is pi tu ju pra vi  nost stan dard nih 
od re da ba u po tro ša  kim ugo vo ri ma po slu žbe noj du žno sti.140 Ne ja sna ugo vor na od red ba ko-
ju je una pred for mu li sao tr go vac, tu ma i se na na in ko ji je naj po volj ni ji za po tro ša a.

Di rek ti va 93/13 spa da u ta ko zva ne mi ni mal ne di rek ti ve. To zna i da je mi ni mal nom 
kla u zu lom Di rek ti ve 93/13 dr ža va la ni ca ovla š e na da svo jim na ci o nal nim pro pi si ma ga-
ran tu je po tro ša i ma ja u za šti tu od one ko ja im je ga ran to va na Di rek ti vom.141 Kao raz log za 
kon tro lu pra vi  no sti stan dard nih od re da ba u po tro ša  kim ugo vo ri ma, u od lu ka ma Evrop skog 
su da prav de po pra vi lu se na vo di mo gu  nost da tr go vac zlo u po tre bi vla sti tu po zi ci ju mo-
i:142 “Po tro ša  se na la zi u sla bi jem po lo ža ju od tr gov ca, ka ko po pre go va ra  koj sna zi, ta ko 

po ni vou ras po lo ži vog zna nja. Zbog svo je sla be po zi ci je po tro ša  e sto pri sta je na one ugo-
vor ne od red be ko je je tr go vac una pred for mu li sao, na i ju sa dr ži nu po tro ša  ni je mo gao da 
uti e.“

3.  Pra va dr ža va u e sni ca na kon po ku ša ja da se tran spo nu je Di rek ti va o 
ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma

Pre u zi ma nje osnov nih po tro ša  kih di rek ti va u al ban sko pra vo iz vr še no je do no še njem 
po seb nih za ko na i od lu ka Sa ve ta mi ni sta ra. Di rek ti va o ne pra vi  nim od red ba ma u po tro ša -
kim ugo vo ri ma tran spo no va na je usva ja njem Za ko na o za šti ti po tro ša a Re pu bli ke Al ba ni je 
iz 2008. go di ne.143 

Pr vi po ku šaj tran spo no va nja ve eg bro ja po tro ša  kih di rek ti va u hr vat sko pra vo iz vr šen 
je 2003. go di ne, usva ja njem pr vog okvir nog Za ko na o za šti ti po tro ša a.144 Taj Za kon za me-
njen je no vim Za ko nom o za šti ti po tro ša a Re pu bli ke Hr vat ske iz 2007. go di ne.145

140 Od lu ka ESP od 27 ju na 2000. go di ne, ob je di nje ni pred me ti C-240/98 do C-244/98 – Océano Gru-
po Edi to rial SA v. Mur ci a no Qu in te ro [2000] ECR I-04941; Od lu ka ESP od 21. no vem bra 2002. go di ne, 
pred met C-473/00 – Co Þ  dis v. Fre do ut [2002] ECR I-10875; Od lu ka ESP od 26 ok to bra 2006. go di ne, 
pred met C-168/05 – Eli sa María Mo sta za Cla ro v. Cen tro Móvil Mi le ni um SL [2006] ECR I-10421.

141 S. We at he rill, Law And In te gra tion in the Euro pean Union, Ox ford Uni ver sity Press, Oks ford 
1995, 151-157; C. Bar nard, The Sub stan ti ve Law iz the EU: The Fo ur Fre e doms, Ox ford Uni ver sity Press, 
Oks ford, 2007, 600; F. De Cec co, “Ro om to Mo ve? Mi ni mum Har mo ni za tion and Fun da men tal Rights“, 
Com mon Mar ket Law Re vi ew, tom 43, 1/2006, 9-30.

142 Od lu ka ESP od 27 ju na 2000. go di ne, ob je di nje ni pred me ti C-240/98 do C-244/98 – Océano Gru-
po Edi to rial SA v. Mur ci a no Qu in te ro [2000] ECR I-04941.

143 Za kon o za šti ti po tro ša a, Sl. list RAl br. 61/08.
144 Za kon o za šti ti po tro ša a, NN RH br. 96/03.
145 Za kon o za šti ti po tro ša a, NN RH br. 79/07, 125/07, 79/09, 89/09.
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Pr vi po ku šaj da se jed nim okvir nim za ko nom ure di oblast za šti te po tro ša a u Bo sni i 
Her ce go vi ni u i njen je 2002. go di ne.146 Va že im Za ko nom o za šti ti po tro ša a iz 2006. go di-
ne u pra vo Bo sne i Her ce go vi ne tran spo no van je ve i broj po tro ša  kih di rek ti va, uklju u ju i 
Di rek ti vu 93/13.147

Pr vi Za kon o za šti ti po tro ša a u Re pu bli ci Ma ke do ni ji usvo jen je 2000. a do pu njen 
2002. go di ne 148 Ma ke don ski za ko no da vac usvo jio je va že i Za kon o za šti ti po tro ša a 2004. 
go di ne. Taj za kon je me njan i do pu nja van u dva na vra ta.149

Pr vi okvir ni Za kon o za šti ti po tro ša a u Sr bi ji i Cr noj Go ri usvo jen je 2002. go di ne. Re  
je o sa ve znom za ko nu ko je je va žio na te ri to ri ji obe re pu bli ke u sa sta vu Sa ve zne Re pu bli ke 
Ju go sla vi je (doc ni je Dr žav ne Za jed ni ce Sr bi ja i Cr na Go ra).150 

Sa ve zni Za kon o za šti ti po tro ša a uki nut je 2005. go di ne u Re pu bli ci Sr bi ji, ka da je 
usvo jen va že i Za kon o za šti ti po tro ša a.151 

Vla da Re pu bli ke Sr bi je po ku ša la je u ne ko li ko na vra ta da iz ra di na crt neo p hod nih iz me-
na i do pu na tog za ko na. Od te ide je se na kra ju od u sta lo i Vla da je pri stu pi la iz ra di na cr ta sa-
svim no vog okvir nog za ko na o za šti ti po tro ša a. Na crt Za ko na o za šti ti po tro ša a Re pu bli ke 
Sr bi je (u da ljem tek stu: NZZP) ušao je u jav nu ras pra vu i nje go vo usva ja nje mo že se o e ki-
va ti u po sled njem kvar ta lu 2010. go di ne.152

U Cr noj Go ri, sa ve zni Za kon o za šti ti po tro ša a go di ne uki nut je 2007. go di ne, usva ja-
njem no vog Za ko na o za šti ti po tro ša a.153 

Kao što je ve  re e no, u pra vi ma onih dr ža va ko je su na sta le na kon ras pa da SFRJ po sto-
je po seb na pra vi la o op štim uslo vi ma u for mu lar nim ugo vo ri ma. Nji ho vi za ko ni o obli ga ci o-
nim od no si ma na sta li su na te me lju ju go slo ven skog Za ko na o obli ga ci o nim od no si ma iz 
1978. go di ne i ure u ju obli ga ci o ne od no se prav nih li ca, Þ  zi  kih li ca, kao i od no se iz me u 
prav nog i Þ  zi  kog li ca. Pri li kom tran spo no va nja Di rek ti ve 93/13 u pra va biv ših ju go slo ven-
skih re pu bli ka, po pra vi lu ni su uno še ne iz me ne u za ko ne o obli ga ci o nim od no si ma, ne go su 
usva ja ni po seb ni za ko ni.

Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne iz 2006. go di ne pri me nju je se sa mo na 
ugo vor ne od no se iz me u tr go va ca i po tro ša a (Bu si ness-to-Con su mer – B2C). Pra vi la Za ko-
na o obli ga ci o nim od no si ma o tu ma e nju ne ja snih op štih uslo va u for mu lar nim ugo vo ri ma 
pri me nju ju se i na po god be o ko ji ma su tr go vac i po tro ša  po seb no pre go va ra li. Sud ska kon-
tro la ne pra vi  nih od re da ba ogra ni e na je na one od red be o ko ji ma tr go vac i po tro ša  ni su li -

no pre go va ra li. Tu je re  o po gre šnom pre vo du iz ra za po je di na  no ko ji je upo tre bljen u Di-
rek ti vi. Pre ma pra vi li ma Di rek ti ve, van do ma ša ja sud ske kon tro le na la ze se ugo vor ne od red-
be o ko ji ma je tr go vac po seb no pre go va rao sa kon kret nim po tro ša em, bez ob zi ra na to da li 
su ovi pre go vo ri vo e ni li  no.

Hr vat ski Za kon o za šti ti po tro ša a iz 2007. go di ne pri me nju je se sa mo na ugo vo re iz me-
u tr gov ca i po tro ša a. Za kon pred vi a sud sku kon tro lu op štih uslo va for mu lar nih po tro ša -

146 Za kon o za šti ti po tro ša a, Sl. gla snik BiH br. 17/02. 
147 Za kon o za šti ti po tro ša a, Sl. gla snik BiH br. 25/06.
148 Za kon o za šti ti po tro ša a, Sl. list RMak br. 63/00, 4/02.
149 Za kon o za šti ti po tro ša a, Sl. list RMak br. 38/04, 77/07, 103/08.
150 Sa ve zni Za kon o za šti ti po tro ša a, Sl. gla snik SRJ br. 37/02. 
151 Za kon o za šti ti po tro ša a, Sl. gla snik RS br. 79/05.
152 Na crt za ko na o za šti ti po tro ša a, Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je, http://www.

mtu.gov.rs/cms/?pa ge_id=362, pre u ze to 25.06.2010.
153 Za kon o za šti ti po tro ša a, Sl. list CG br. 26/07.
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kih ugo vo ra, to jest sa mo onih ugo vor nih od re da ba o ko ji ma tr go vac i po tro ša  ni su po seb no 
pre go va ra li. Isto va ži pre ma ma ke don skom Za ko nu o za šti ti po tro ša a iz 2004. go di ne i cr no-
gor skom Za kon o za šti ti po tro ša a iz 2007. go di ne.

Pre ma od red bi la na 2, stav 2 hr vat skog Za ko na o za šti ti po tro ša a, na ugo vo re za klju-
e ne iz me u tr gov ca i po tro ša a pri me nju ju se pra vi la Za ko na o ob ve znim od no si ma, ako Za-

kon o za šti ti po tro ša a ne pro pi su je ne ko spe ci jal no pra vi lo. Isti od nos za ko na ko jim se ure-
u je za šti ta po tro ša a i za ko na ko jim se ure u ju obli ga ci o ni od no si po sto ji u dru gim dr ža va-

ma u e sni ca ma.
Za kon o za šti ti po tro ša a Re pu bli ke Sr bi je iz 2005. go di ne ne mo že se sma tra ti ozbilj-

nim po ku ša jem da se u srp sko pra vo tran spo nu je Di rek ti va o ne pra vi  nim od red ba ma u po tro-
ša  kim ugo vo ri ma.154 U tom za ko nu pre u ze to je ne ko li ko ve  po zna tih pra vi la iz Za ko na o 
obli ga ci o nim od no si ma, ko je se od no se na ugo vo re po pri stu pu. To pre u zi ma nje iz vr še no je 
po lo vi  no. NZZP (Na crt Za ko na o za šti ti po tro ša a o ko jem se u Sr bi ji tre nut no (le to 2010. 
go di ne) vo di jav na ras pra va) pred vi a sud sku kon tro lu pra vi  no sti svih od re da ba po tro ša -
kih ugo vo ra – ka ko op štih uslo va ko je je una pred for mu li sao tr go vac, ta ko po seb nih po god bi 
o ko ji ma su tr go vac i po tro ša  pre go va ra li.

II.  Oblast pri me ne

1. Po tro ša . Tr go vac (pro da vac ro be od no sno pru ža lac uslu ga). Jav na pred u ze a.

a.  Po tro ša  ki ugo vo ri (iz me u tr gov ca i po tro ša a – B2C), ugo vo ri u pri vre di (iz me u 

tr go va ca – B2B) i pri vat ni ugo vo ri (iz me u Þ  zi  kih li ca – P2P)

Di rek ti va 93/13 od no si se na po tro ša  ke ugo vo re, to jest na ugo vo re za klju e ne iz me u 
tr go va ca i po tro ša a. U go to vo svim dr ža va ma ko je su pred met ove stu di je, za kon ko jim se 
po me nu ta Di rek ti va tran spo nu je u na ci o nal na pra va omo gu a va sud sku kon tro lu pra vi  no sti 
onih od re da ba u po tro ša  kim ugo vo ri ma ko je je una pred for mu li sao tr go vac. 

Al ban ski Za kon o za šti ti po tro ša a pro pi su je da se pra vi la o ne pra vi  nim od red ba ma pri-
me nju ju sa mo na po tro ša  ke ugo vo re.155 Pra vi lo iste sa dr ži ne va ži u Hr vat skoj, Bo sni i Her-
ce go vi ni, Ma ke do ni ji i Cr noj Go ri.

Za kon o za šti ti po tro ša a Re pu bli ke Sr bi je iz 2005. od no si se na prav ne po slo ve iz me u 
tr gov ca (pro dav ca ro be od no sno pru ža o ca uslu ga) i po tro ša a, ali je po jam po tro ša a pro ši ren 
na prav na li ca pod od re e nim uslo vi ma. Od red be NZZP od no se se sa mo na ugo vo re za klju-
e ne iz me u tr gov ca i Þ  zi  kog li ca u svoj stvu po tro ša a.

U dr ža va ma ko je su na sta le na kon ras pa da SFRJ, pra vi la o op štim uslo vi ma for mu lar nih 
ugo vo ra sa dr ža na u za ko ni ma ko ji ma se ure u ju obli ga ci o ni od no si i da lje se pri me nju ju na 
ugo vo re ko ji se ne kva li Þ  ku ju kao po tro ša  ki (ugo vo ri iz me u dva tr gov ca ili ugo vo ri iz me-

u dva Þ  zi  ka li ca).

b. Po jam po tro ša a

Pre ma Di rek ti vi o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma po tro ša  je Þ -
zi  ko li ce ko je po stu pa u svr he ko je su iz van nje go ve pro fe si o nal ne, po slov ne ili za nat ske 
de lat no sti. Po je di ne dr ža ve ko je su pred met ove stu di je sa mo de li mi  no su tran spo no va le 
ovo pra vi lo.

154 Zakon o zaštiti potroša a, Sl.glasnik RS br.79/05
155 lan 2 i lan 27, stav 1, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
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Pre ma al ban skom Za ko nu o za šti ti po tro ša a, po tro ša  je Þ  zi  ko li ce ko je po stu pa u svr-
he ko je iz la ze iz okvi ra nje go ve pro fe si o nal ne, po slov ne ili za nat ske de lat no sti. Al ban ski za-
ko no da vac pro ši rio je po jam po tro ša a na ne pro Þ t ne or ga ni za ci je.156

Pre ma ma ke don skom Za ko nu o za šti ti po tro ša a, po tro ša  je Þ  zi  ko li ce ko je ku pu je 
pro iz vo de ili pri ba vlja uslu ge za ne po sred nu li  nu po tro šnju, od no sno za po tre be iz van svo je 
za nat ske, po slov ne ili pro fe si o nal ne de lat no sti.157

U cr no gor skom pra vu, po tro ša  je Þ  zi  ko li ce ko je ku pu je, na ru u je, pri hva ta, ili ko ri sti 
ro bu ili uslu ge, uklju u ju i uslu ge jav nih slu žbi, u svr he ko je ni su po slov ne. Po tro ša  je i li-
ce ko jem je upu e na po nu da da stu pi u ugo vor ni od nos sa ta kvom na me nom. Cr no gor ski Za-
kon o za šti ti po tro ša a de Þ  ni še gru pu po tro ša a, od no sno gru pu for mi ra nu od stra ne po tro ša-
a u ci lju pru ža nja po mo i la no vi ma gru pe da stek nu pra vo svo ji ne nad od re e nim pro iz vo-

di ma.
Pre ma Za ko nu o za šti ti po tro ša a Re pu bli ke Hr vat ske, po tro ša  je Þ  zi  ko li ce ko je skla-

pa prav ni po sao ili de lu je na tr ži štu u svr he ko je ni su na me nje ne nje go voj po slov noj de lat no-
sti, ni ti oba vlja nju de lat no sti slo bod nog za ni ma nja.158

Pre ma va že em Za ko nu o za šti ti po tro ša a Re pu bli ke Sr bi je, po tro ša  je sva ko Þ  zi  ko 
li ce ko je ku pu je pro iz vo de ili uslu ge za sop stve ne po tre be, ili za po tre be svog do ma in stva. 
Po tro ša  je i pri vred no dru štvo, pred u ze e, dru go prav no li ce ili pred u zet nik ka da ku pu je pro-
iz vo de ili uslu ge za sop stve ne po tre be. Pre ma NZZP, po tro ša  je sa mo Þ  zi  ko li ce, i to ono 
ko je po stu pa pre te žno iz van svo je po slov ne de lat no sti, pro fe si je ili za na ta.

Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne de Þ  ni še po tro ša a kao Þ  zi  ko li ce ko je 
ku pu je, sti e ili ko ri sti pro iz vo de ili uslu ge za svo je li  ne po tre be i po tre be svog do ma in-
stva. Ov de je po jam po tro ša a su žen. Ni je do volj no da Þ  zi  ko li ce po stu pa iz van svog za na-
ta, po slov ne de lat no sti ili pro fe si je, ne go je neo p hod no da ono to i ni za svo je li  ne po tre be 
i po tre be svog do ma in stva.

c. Po jam tr gov ca (pro dav ca ro be od no sno pru ža o ca uslu ga)

Pre ma od red bi la na 2(2) Di rek ti ve 93/13, tr go vac (pro da vac ro be, od no sno pru ža lac 
uslu ga) pod ra zu me va Þ  zi  ko ili prav no li ce ko je po stu pa u okvi ru svo je po slov ne, pro fe si o-
nal ne ili za nat ske de lat no sti. Ako je re  o prav nom li cu, ono ima sta tus tr gov ca bez ob zi ra na 
to što se na la zi u pri vat noj ili dr žav noj svo ji ni. Po jam tr gov ca tu ma i se ši ro ko, pa ob u hva ta 
po ljo pri vred ni ke i li ca ko ja se ba ve slo bod nim pro fe si ja ma.

U al ban skom pra vu, tr go vac je Þ  zi  ko ili prav no li ce ko je po stu pa u svr he sop stve ne pro-
fe si o nal ne ili po slov ne de lat no sti ili za na ta, uklju u ju i sva ko ga ko po stu pa u ime ili za ra un 
tr gov ca.159

U pra vu Bo sne i Her ce go vi ne, tr go vac je li ce ko je ne po sred no ili kao po sred nik me u 
dru gim li ci ma pro da je pro iz vo de ili pru ža uslu ge po tro ša u.160 Ova de Þ  ni ci ja uža je od de Þ -
ni ci je sa dr ža ne u Di rek ti vi, uto li ko što ume sto li ca ko je po stu pa u od re e ne svr he upu u je na 
li ca ko ja pro da ju pro iz vo de ili pru ža ju uslu ge.

U cr no gor skom pra vu, tr go vac je li ce ko ja pro da je ro bu ili pru ža uslu ge po tro ša i ma. 
Kao i u po tro ša  kom pra vu Bo sne i Her ce go vi ne, ov de je po jam tr gov ca su žen na li ca ko ja 

156 lan 3, stav 6, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
157 lan 4, Zakon o zaštiti potroša a, Sl. list RMak br. 38/04, 77/07, 103/08.
158 lan 3, stav 1, alineja 4, Zakon o zaštiti potroša a, NN RH br. 79/07, 125/07, 79/09, 89/09.
159 lan 3, stav 14, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
160 lan 1, stav 5, Zakon o zaštiti potroša a, Sl. glasnik BiH br. 25/06.
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pro da ju ro bu ili pru ža ju uslu ge, što ma kar na pr vi po gled is klju u je pe riod ko ji pret ho di za-
klju e nju ugo vo ra.

U hr vat skom pra vu, tr go vac je Þ  zi  ko ili prav no li ce ko je skla pa prav ni po sao ili de lu je 
na tr ži štu u okvi ru svo je po slov ne de lat no sti, ili u okvi ru oba vlja nja de lat no sti slo bod nog za-
ni ma nja.161

U Ma ke do ni ji, tr go vac je prav no ili Þ  zi  ko li ce ko je, u to ku oba vlja nja svo je de lat no sti, 
ne po sred no za do vo lja va po tre be gra a na za pro iz vo di ma i uslu ga ma. Ma ke don ski Za kon o 
za šti ti po tro ša a ne ula zi u pi ta nje vla sni štva nad prav nim li cem ko je ne po sred no za do vo lja-
va po tre be gra a na za pro iz vo di ma i uslu ga ma, pa se mo že za klju i ti da se sva ko ta kvo prav-
no li ce kva li Þ  ku je kao tr go vac, bi lo da se ono na la zi u pri vat noj bi lo u dr žav noj svo ji ni.

Pre ma va že em Za ko nu o za šti ti po tro ša a Re pu bli ke Sr bi je, tr go vac je pri vred no dru-
štvo, pred u ze e, dru go prav no li ce i pred u zet nik, ko ji pro da je pro iz vo de ili pru ža uslu ge po-
tro ša u. Pre ma NZZP (po me nu ti Na crt Za ko na o za šti ti po tro ša a o ko jem se tre nut no vo di 
jav na ras pra va), tr go vac je Þ  zi  ko ili prav no li ce ko je po stu pa u okvi ru svo je po slov ne de lat-
no sti, pro fe si je ili za na ta, kao i sva ko ko de la u ime i za ra un tr gov ca.

d. Jav na pred u ze a

Al ban ski Za kon o za šti ti po tro ša a iz 2008. go di ne ne po mi nje jav na pred u ze a. Isto va-
ži za srp ski Za kon o za šti ti po tro ša a iz 2005. go di ne.

Tre ba na po me nu ti da po me nu ti Na crt Za ko na o za šti ti po tro ša a iza ko jeg sto ji Mi ni star-
stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je (NZZP) sa dr ži po seb no po gla vlje i ji cilj je da se u 
srp sko pra vo tran spo nu ju Di rek ti va 2002/22/EZ (do pu nje na Di rek ti vom 2009/136/EZ) o uni-
ver zal nim uslu ga ma u obla sti te le ko mu ni ka ci ja, Di rek ti va 2009/72/EZ o elek tri  noj ener gi ji 
i Di rek ti va 2009/73/EZ o ga su, u me ri u ko joj su one od zna a ja za pi ta nja za šti te pra va i in-
te re sa po tro ša a. NZZP pro pi su je po seb nu du žnost tr gov ca ko ji pru ža uslu ge od op šteg eko-
nom skog in te re sa da po tro ša a oba ve sti o po je di no sti ma ko je su od zna a ja za do no še nje ra-
ci o nal ne od lu ke o stu pa nju u ugo vor ni od nos. Me u tim, NZZP ne sa dr ži ni ka kva po seb na pra-
vi la o ne pra vi  nim od red ba ma ugo vo ra za slu aj da uslu gu od op šteg eko nom skog in te re sa 
pru ža jav no pred u ze e. Od su stvo po seb nih pra vi la o ne pra vi  nim od red ba ma ugo vo ra iz me-
u jav nog pred u ze a i po tro ša a, zna i da se na te ugo vo re pri me nju ju op šta pra vi la o ne pra-

vi  nim od red ba ma u po tro ša  kim ugo vo ri ma.
Ma ke don ski Za kon o za šti ti po tro ša a sa dr ži tri la na ko ji se od no se na pru ža nje jav nih 

uslu ga po tro ša i ma,162 ali ni je dan od tih la no va ne od no si se na ne pra vi  nost ugo vor nih od-
re da ba.

U Bo sni i Her ce go vi ni, ka da jav na pred u ze a sa po tro ša i ma za klju u ju for mu lar ne ugo-
vo re, nji hov ugo vor ni od nos ure en je op štim pra vi li ma po tro ša  kog pra va. To zna i da se na 
op šte uslo ve for mu lar nih ugo vo ra iz me u jav nog pred u ze a i po tro ša a pri me nju ju pra vi la 
Za ko na o za šti ti po tro ša a o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma.

U hr vat skom pra vu, prav na li ca jav nog pra va sma tra ju se za tr gov ce ka da stu pa ju u gra-
an sko prav ne od no se. To se na pr vom me stu od no si na jav na pred u ze a ko ja pru ža ju jav ne 

uslu ge iz la na 24 hr vat skog Za ko na o za šti ti po tro ša a. Pra vi lo iste sa dr ži ne va ži u Cr noj 
Go ri.

161 U hr vat skom Za ko nu o za šti ti po tro ša a upo tre blja va se re  tr go vac, a ne pro da vac ili pru ža lac 
uslu ga. S. Šar e vi , E. i ka ra, “Euro pean vs Na ti o nal Ter mi no logy in Cro a tian Le gi sla tion Tran spo sing 
EU Di rec ti ves”, u: S. Šar e vi  (ed.), Le gal Lan gu a ge in Ac tion: Tran sla tion, Ter mi no logy, Draf ting and 
Pro ce du ral Is su es, Glo bus, Za greb 2009, 205. i da lje.

162 lan 118-120, Zakon o zaštiti potroša a, Sl. list RMak br. 38/04, 77/07, 103/08.
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2. Ugo vo ri na ko je se ova pra vi la ne pri me nju ju

a. Ugo vo ri u obla sti na sled nog, po ro di  nog, rad nog i kom pa nij skog pra va

Pre ma ta  ki 10 Pre am bu le Di rek ti ve o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri-
ma, pra vi la Di rek ti ve ne od no se se na ugo vo re u obla sti rad nog, na sled nog i po ro di  nog pra-
va, ugo vor o or ta klu ku i ugo vo re o osni va nju i or ga ni za ci ji pri vred nih dru šta va. Ni je spor no 
da se ugo vor o ra du, kao i po ro di  no prav ni i na sled no prav ni ugo vo ri, ne mo gu se kva li Þ  ko-
va ti kao po tro ša  ki. S dru ge stra ne, otva ra se pi ta nje da li se ugo vor o or ta klu ku i ugo vor osni-
va nju pri vred nog dru štva mo gu pod od re e nim uslo vi ma ozna i ti kao po tro ša  ki. Sti ca nje 
pra va na ude lu u pri vred nom dru štvu mo že se pod od re e nim uslo vi ma kva li Þ  ko va ti kao po-
tro ša  ki ugo vor.

U al ban skom Za ko nu o za šti ti po tro ša a ne ma iz ri i te od red be o to me da se pra vi la o ne-
pra vi  nim od red ba ma ne pri me nju ju na po me nu te vr ste ugo vo ra. Isto va ži za Za kon o za šti ti 
po tro ša a Bo sne i Her ce go vi ne. Me u tim, ugo vo ri rad nog, po ro di  nog, na sled nog i kom pa-
nij skog pra va is klju e ni su iz pri me ne po me nu tih za ko na o za šti ti po tro ša a po sred no, po mo-
u za kon skih od re da ba o to me ko su stra ne u po tro ša  kom ugo vo ru. Na i me, na in na ko ji su 

de Þ  ni sa ni poj mo vi tr gov ca i po tro ša a one mo gu a va pri me nu pra vi la o ne pra vi  nim od red ba-
ma u po tro ša  kim ugo vo ri ma na ugo vo re rad nog, po ro di  nog, na sled nog i kom pa nij skog pra-
va. Isto va ži u srp skom, hr vat skom,163 cr no gor skom i ma ke don skom pra vu. 

Na su prot sve mu na ve de nom, ugo vor o pro da ji ak ci ja mo že se kva li Þ  ko va ti kao po tro-
ša  ki ugo vor. U tom slu a ju na nje ga bi se pri me nji va la na ci o nal na pra vi la o ni šta vo sti ne pra-
vi  nih od re da ba u po tro ša  kim ugo vo ri ma.

b. Ugo vo ri o ustu pa nju pra va na ne po kret no sti ma

Al ban ski Za kon o za šti ti po tro ša a ne sa dr ži po seb na pra vi la o ugo vo ri ma ko ji se od no-
se na ne po kret no sti. Ma ke don ski prav ni pi sci sma tra ju da ugo vo re ko ji se od no se na ne po kret-
no sti ne tre ba kva li Þ  ko va ti kao po tro ša  ke ugo vo re. 

Pre ma Za ko nu o za šti ti po tro ša a Bo sne i Her ce go vi ne, Þ  zi  ko li ce ko je ku pu je, sti e ili 
ko ri sti pro iz vo de ili uslu ge za svo je li  ne po tre be i za po tre be svog do ma in stva. Za kon ska 
de Þ  ni ci ja ro be ob u hva ta pro iz vo de i ne po kret nu imo vi nu. Po sto ji iz ve sna ne do sled nost u upo-
tre bi re i ro ba i pro iz vod u za kon skom tek stu. Za ko no da vac ih po ne kad ko ri sti kao si no ni me, 
što bi mo glo da zna i da ugo vo ri ko ji se od no se na ne po kret no sti spa da ju u de lo krug Za ko na 
o za šti ti po tro ša a Bo sne i Her ce go vi ne.

Hr vat ski Za kon o za šti ti po tro ša a do pu šta ta kvo tu ma e nje pre ma ko jem se pra vi la o 
ni šta vo sti ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma pri me nju ju na ugo vo re o pro da ji 
ili ustu pa nju ne kog užeg pra va ka ko na po kret nim stva ri ma, ta ko na ne po kret no sti ma. Isto va-
ži u cr no gor skom pra vu, bu du i da cr no gor ski za ko no da vac ni je iz ri i to pro pi sao da se re  ro-
ba od no si sa mo na po kret ne stva ri.

U srp skom Za ko nu o za šti ti po tro ša a ne ma po seb nih pra vi la ko ji ma se iz poj ma po tro-
ša  kih ugo vo ra iz u zi ma ju ugo vo ri o pro da ji ili ustu pa nju ne kog užeg pra va na ne po kret no sti. 
NZZP (po me nu ti Na crt Za ko na o za šti ti po tro ša a iza ko jeg sto ji Mi ni star stvo tr go vi ne i uslu-
ga Re pu bli ke Sr bi je) de Þ  ni še ro bu kao sva ku te le snu po kret nu stvar; s tim što se kao ro ba ne 
sma tra ju: stvar pro da ta u iz vr šnom po stup ku ili na dru gi na in po si li za ko na; vo da i gas ko ji 
se ne pro da ju u ogra ni e noj ili una pred utvr e noj ko li i ni; elek tri  na ener gi ja. To zna i da se 
od red be NZZP o ni šta vo sti ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma ne od no se na ugo-

163 M. Bareti , “Nepoštene odredbe u potroša kim ugovorima”, u M. Dika, Z. Pogar i  (ured.), 
Obveze trgovca u sustavu zaštite potroša a, Narodne novine, Zagreb 2003, 67.
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vo re o pro da ji ne po kret no sti. NZZP de Þ  ni še pro iz vod kao sva ku ro bu i uslu gu, uklju u ju i 
ne po kret no sti, pra va i oba ve ze. Me u tim, ta de Þ  ni ci ja pro iz vo da ima ogra ni e nu pri me nu: 
ona se od no si na pro iz vo de u do me nu za bra ne ne po šte nog po slo va nja, od no sno tran spo no va-
nja u srp sko pra vo Di rek ti ve 2005/29 o ne po šte nom po slo va nju.

3. Ugo vor ne od red be na ko je se ova pra vi la ne pri me nju ju

a. Ugo vor ne od red be ko je su u skla du sa im pe ra tiv nim pro pi si ma

Pre ma la nu 1(2) Di rek ti ve 93/13, pra vi la te Di rek ti ve ne od no se se na ugo vor ne od red-
be ko je su u skla du sa im pe ra tiv nim za kon skim i pod za kon skim nor ma ma i sa pra vi li ma ili 
prin ci pi ma me u na rod nih kon ven ci ja ko je su pot pi sa ne od stra ne dr ža va la ni ca ili Za jed ni-
ce, po seb no u obla sti tran spor ta.

Al ban ski Za kon o za šti ti po tro ša a ne pro pi su je ta kav iz u ze tak. Isto va ži za Za kon o za-
šti ti po tro ša a Bo sne i Her ce go vi ne i Za kon o za šti ti po tro ša a Cr ne Go re.164 

Hr vat ski za ko no da vac pre u zeo je po me nu to pra vi lo iz Di rek ti ve 93/13. Ono se na la zi u 
la nu 96, stav 5 hr vat skog Za ko na o za šti ti po tro ša a. Tu je pro pi sa no da se pra vi la o ne pra-

vi  nim ugo vor nim od red ba ma ne pri me nju ju na one ugo vor ne od red be ko je su u skla du sa im-
pe ra tiv nim za kon skim nor ma ma, od no sno od red ba ma i na e li ma me u na rod nih kon ven ci ja 
ko je su oba ve zu ju e za Re pu bli ku Hr vat sku. Isto pra vi lo pri hva e no je u ma ke don skom pra-
vu.165

Va že i Za kon o za šti ti po tro ša a Re pu bli ke Sr bi je ne sa dr ži pra vi lo ko jim bi se u srp sko 
pra vo tran spo no vao po me nu ti iz u ze tak iz Di rek ti ve. Šta vi še, pre ma od red bi la na 143 srp-
skog Za ko na o obli ga ci o nim od no si ma, od red be op štih uslo va ko je su pro tiv ne sa mom ci lju 
za klju e nog ugo vo ra ili do brim po slov nim obi a ji ma ni šta ve su, ak i ako su op šti uslo vi ko-
ji ih sa dr že odo bre ni od nad le žnog or ga na. Isto pra vi lo sa dr ža no je u za ko ni ma ko ji ma se ure-

u ju obli ga ci o ni od no si u svim osta lim biv šim ju go slo ven skim re pu bli ka ma. NZZP (po me nu-
ti Na crt Za ko na o za šti ti po tro ša a Re pu bli ke Sr bi je) pred vi a da se pra vi la o ni šta vo sti ne pra-
vi  nih od re da ba u po tro ša  kim ugo vo ri ma ne od no se na ugo vor ne od red be i ja sa dr ži na je 
pro pi sa na pri nud nim za kon skim ili pod za kon skim nor ma ma.

b. Po seb ne po god be iz me u tr gov ca i po tro ša a

Pre ma pra vi li ma Di rek ti ve 93/13, sud ska kon tro la ne pra vi  no sti i po sle di  ne ni šta vo sti 
ugo vor nih od re da ba ogra ni e na je na one od red be po tro ša  kih ugo vo ra i ja sa dr ži na ni je spo-
ra zum no ugo vo re na, to jest na ugo vor ne od red be ko je je tr go vac una pred for mu li sao. Pra vi la 
Di rek ti ve ne pri me nju ju se na po seb ne po god be, to jest na ugo vor ne od red be o i jem je po sto-
ja nju i sa dr ži ni tr go vac pre go va rao sa od re e nim po tro ša em.

Pre ma la nu 27, stav 2 al ban skog Za ko na o za šti ti po tro ša a, pra vi la o ni šta vo sti ne pra-
vi  nih ugo vor nih od re da ba ne od no se se na po seb ne po god be u po tro ša  kom ugo vo ru. Na tr-
gov ca pa da te ret do ka zi va nja da je re  o po seb noj po god bi a ne o op štem uslo vu for mu lar nog 
ugo vo ra. Ista pra vi la mo gu se na i u cr no gor skom Za ko nu o za šti ti po tro ša a.

lan 51, stav 1 ma ke don skog Za ko na o za šti ti po tro ša a pro pi su je isto is klju e nje po seb-
nih po god bi. Me u tim, op šta pra vi la o ni šta vo sti sa dr ža na u ma ke don skom Za ko nu o obli ga-

164 Pre ma la nu 9 Usta va Re pu bli ke Cr ne Go re, po tvr e ni i ob ja vlje ni me u na rod ni ugo vo ri i op šte-
pri hva e na pra vi la me u na rod nog pra va sa stav ni su dio unu tra šnjeg prav nog po ret ka, ima ju pri mat nad 
do ma im za ko no dav stvom i ne po sred no se pri mje nju ju ka da od no se ure u ju druk i je od unu tra šnjeg za ko-
no dav stva. Pre ma la nu 16 Usta va Re pu bli ke Sr bi je op šte pri hva e na pra vi la me u na rod nog pra va i po tvr e ni 
me u na rod ni ugo vo ri sa stav ni su deo prav nog po ret ka Re pu bli ke Sr bi je i ne po sred no se pri me nju ju.

165 lan 53, stav 4, Zakon o zaštiti potroša a, Sl. list RMak br. 38/04, 77/07, 103/08.
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ci o nim od no si ma mo gu se pri me ni ti ka ko na op šte uslo ve for mu lar nih ugo vo ra, ta ko na po-
seb ne po god be.

Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne pro pi su je da se pra vi la o ne pra vi  nim od-
red ba ma pri me nju ju sa mo na one od red be o ko ji ma tr go vac i po tro ša  ni su li  no pre go va ra li. 
Za ko no da vac je tu po gre šno tran spo no vao pra vi lo ko jim se iz Di rek ti ve iz u zi ma ju ugo vor ne 
od red be o ko ji ma su tr go vac i po tro ša  po seb no pre go va ra li. Ume sto od red bi o ko ji ma je po-

seb no pre go va ra no sa kon kret nim po tro ša em, za ko no da vac po mi nje od red be o ko ji ma je 
pre go va ra no li  no, to jest bez po sred ni ka.

Pre ma la nu 96 hr vat skog Za ko na o za šti ti po tro ša a, pra vi la o ne pra vi  nim od red ba ma 
ne pri me nju ju se na po seb ne po god be, to jest od red be ko je su po seb no ugo vo re ne sa od re e-
nim po tro ša em. Ka da tr go vac tvr di da je o ne koj od red bi po seb no pre go va ra no sa po tro ša-
em, te ret do ka zi va nja le ži na tr gov cu. 

Pre ma la nu 296 no vog Za ko na o ob ve znim od no si ma Re pu bli ke Hr vat ske, ni šta ve su 
od red be op štih uslo va ugo vo ra ko je, su prot no na e lu sa ve sno sti i po šte nja, iza zi va ju o i gled-
nu ne rav no prav nost u pra vi ma i ob ve za ma stra na na šte tu stra ne ko ja pri stu pa ugo vo ru ili 
ugro ža va ju po sti za nje svr he ugo vo ra, ak i ako su op šti uslo vi ko ji ih sa dr že odo bre ni od nad-
le žnog te la. Me u tim, to pra vi lo se ne pri me nju je na one op šte uslo ve ugo vo ra i ji sa dr žaj je 
pre u zet iz va že ih pro pi sa, ili se pre skla pa nja ugo vo ra o nji ma po je di na  no pre go va ra lo, a 
dru ga stra na je pri tom mo gla da uti e na nji hov sa dr žaj, kao ni na od red be o pred me tu i ce ni, 
ako su ja sne, ra zu mlji ve i la ko uo  lji ve.166 

Ve  je re e no da va že i Za kon o za šti ti po tro ša a Re pu bli ke Sr bi je ne pred sta vlja ozbi-
ljan po ku šaj da se u srp sko pra vo tran spo nu je Di rek ti va 93/13. Na pro tiv, taj za kon sa mo pre-
u zi ma ne ka pra vi la iz Za ko na o obli ga ci o nim od no si ma ko ja se ti u at he zi o nih ugo vo ra. Po-
red to ga, srp ski Za kon o obli ga ci o nim od no si ma sa dr ži op šta pra vi la o ap so lut noj ni šta vo sti, 
ali ta pra vi la ne pra ve raz li ku iz me u una pred for mu li sa nih ugo vor nih od re da ba i onih od re-
da ba o ko ji ma je po seb no pre go va ra no sa od re e nim kup cem. Pre ma NZZP (po me nu ti Na crt 
Za ko na o za šti ti po tro ša a Re pu bli ke Sr bi je), pra vi la o ni šta vo sti od no se se na sve ne pra vi -
ne ugo vor ne od red be. Ugo vor na od red ba ozna a va sva ku od red bu po tro ša  kog ugo vo ra, 
uklju u ju i po seb ne po god be o i joj sa dr ži ni je po tro ša  pre go va rao ili mo gao da pre go va ra 
s tr gov cem, i op šte od red be i ju sa dr ži nu je una pred od re dio tr go vac ili tre a stra na. 

III.  Kri te ri jum pra vi  no sti ugo vor nih od re da ba

1. Kon cept Di rek ti ve o ne pra vi  nim od red ba ma po tro ša  kih ugo vo ra

Pre ma la nu 3(1) Di rek ti ve 93/13, ugo vor na od red ba i ja sa dr ži na ni je spo ra zum no ugo-
vo re na sma tra se ne pra vi  nom ako pro tiv no na e lu sa ve sno sti i po šte nja stva ra bit nu ne sra-
zme ru u pra vi ma i oba ve za ma ugo vor nih stra na na šte tu po tro ša a. Tim pra vi lom pro pi sa no 
je jed no op šte me ri lo pre ma ko jem se utvr u je da li je ne ka od red ba u po tro ša  kom ugo vo ru 
ne pra vi  na. Op šti uslov for mu lar nog ugo vo ra ne pra vi an je ako do vo di do bit ne ne sra zme re 
u pra vi ma i oba ve za ma ugo vor nih stra na na šte tu po tro ša a. Me u tim, sud ska kon tro la pra-
vi  no sti ne mo že se od no si ti na onu ugo vor nu od red bu ko jom je ure en pred met ugo vo ra. Pra-
vi li ma Di rek ti ve one mo gu e na je kon tro la pra vi  no sti ugo vor ne od red be ko jom je od re en 
pred met ugo vo ra i od nos uza jam nih da va nja, iz u zev ako je ta ugo vor na od red ba ne ja sna i ne-
ra zu mlji va. Ne sra zme ra u pra vi ma i oba ve za ma ugo vor nih stra na na šte tu po tro ša a ne sme 

166 Ograni enje iz stava 296 hrvatskog Zakona o obveznim odnosima smatra se suviše uskim. Vid. S. 
Petri , „Opšti uslovi ugovora prema novom ZOO”, u Z. Slakoper (ured.), Bankovni i Þ nancijski ugovori, 
Pravni fakultet u Rijeci, Rijeka 2007, str. 37. 
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se ti ca ti pred me ta ugo vo ra i od no sa iz me u ro be od no sno uslu ge i ce ne, ve  ta ne sra zme ra 
mo ra po sto ja ti u po gle du pre o sta lih ugo vor nih pra va i oba ve za. Po lo žaj po tro ša a upo re u je 
se sa po lo ža jem u ko jem bi on bio da od red ba o ko joj je re  ni je ugo vo re na.

Po red sve ga na ve de nog, op šte me ri lo sa dr ža no u la nu 3(1) Di rek ti ve 93/13 na la že da 
ugo vor na od red ba mo ra bi ti u skla du sa na e lom sa ve sno sti i po šte nja da bi mo gla da se kva-
li Þ  ku je kao pra vi  na. 

Taj uslov mo že se tu ma i ti na vi še na i na. Mo že bi ti da jed no pod ra zu me va dru go, to 
jest da je sva ka ugo vor na od red ba ko ja zna aj no re me ti rav no te žu u ugo vor nim pra vi ma i oba-
ve za ma tr gov ca i po tro ša a, i to na te ret po tro ša a, pro tiv na na e lu sa ve sno sti i po šte nja. S 
dru ge stra ne, mo že se uze ti da je ugo vor na od red ba ne pra vi  na ako ku mu la tiv no za do vo lja va 
dva uslo va: ako je pro tiv na na e lu sa ve sno sti i po šte nja i ako zna aj no re me ti rav no te žu u in-
te re si ma ugo vor nih stra na na šte tu po tro ša a. Na kra ju, mo že se uze ti da je ugo vor na od red-
ba ne pra vi  na ako za do vo lja va ma kar je dan od po me nu ta dva uslo va. 

Da kle, pre ma la nu 4(2) Di rek ti ve 93/13, pri li kom utvr i va nja ne pra vi  nog ka rak te ra 
ugo vor ne od red be, ne pro ce nju je se na in na ko ji je ure en pred met ugo vo ra, ni ti se pro ce nju-
je u ko joj me ri je ugo vo re na ce na ili na kna da sra zmer na ro bi ili uslu zi ko ja se uz vrat du gu je, 
ako je ugo vor na od red ba na pi sa na jed no stav nim i ra zu mlji vim je zi kom. Pre ma la nu 4(1) Di-
rek ti ve 93/13, pri li kom utvr i va nja ne pra vi  nog ka rak te ra ugo vor ne od red be uzi ma se u ob-
zir pri ro da ro be ili uslu ge ko ja je pred met ugo vor ne oba ve ze, sve okol no sti ko je su pret ho di-
le za klju e nju ugo vo ra, kao i sve dru ge od red be istog po tro ša  kog ugo vo ra i od red be onih 
ugo vo ra ko ji su po ve za ni sa po tro ša  kim ugo vo rom. Di rek ti va 93/13 sa dr ži Aneks u ko jem 
se na la zi ilu stra tiv na, in di ka tiv na li sta op štih od re da ba u po tro ša  kim ugo vo ri ma, ko je se 
sma tra ju ne pra vi  nim.

2. Me ri lo pra vi  no sti u dr ža va ma u e sni ca ma

Pre ma la nu 3 Di rek ti ve 93/13, a u ve zi sa ta  kom 15 Pre am bu le, sva ka dr ža va la ni ca 
ima oba ve zu da pro pi še op šte me ri lo, to jest kri te ri jum za utvr i va nje da li je od red ba u po tro-
ša  kom ugo vo ru ko ju je una pred for mu li sao tr go vac pra vi  na pre ma po tro ša i ma. Pre ma tom 
kri te ri ju mu pro ce nju je se pra vi  nost op štih (stan dard nih) uslo va for mu lar nih ugo vo ra, kao i 
onih ugo vor nih od re da ba ko je ni su op šte ali po tro ša  ni je mo gao da uti e na nji ho vu sa dr ži-
nu. Di rek ti va 93/13 sa dr ži mi ni mal nu kla u zu lu. To zna i da su dr ža ve la ni ce slo bod ne da po-
tro ša i ma ga ran tu ju ja u za šti tu od ne pra vi  nih od re da ba od one za šti te ko ja im je ga ran to va-
na pra vi li ma Di rek ti ve 93/13. U tom smi slu dr ža ve su slo bod ne da sud sku kon tro lu pro ši re 
na po seb ne po god be, to jest na ugo vor ne od red be o ko ji ma je tr go vac po seb no pre go va rao sa 
od re e nim po tro ša em.

Pre ma la nu 94 Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne, tr go vac ne sme da zah-
te va ugo vor ne od red be ko je su ne pra vi  ne ili ko je bi pro u zro ko va le šte tu po tro ša u. Ugo vor-
ne od red be ko je po tro ša  ni je li  no ugo va rao sma tra ju se ne pra vi  nim ako stva ra ju zna aj nu 
ne jed na kost iz me u pra va i oba ve za ugo vor nih stra na na šte tu po tro ša a; ako bi is pu nje nje 
ugo vor nih oba ve za zna aj no od stu pi lo od oprav da nog o e ki va nja po tro ša a; ili ako su u su-
prot no sti s prin ci pom po šte nja, sa ve sti i do brim po slov nim obi a ji ma. Sva ki od na ve de nih 
uslo va do vo ljan je da se od red ba po tro ša  kog ugo vo ra kva li Þ  ku je kao ne pra vi  na. 

Pre ma la nu 93 Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne, ugo vor ne od red be tre-
ba da bu du ra zu mlji ve i u ve zi s dru gim od red ba ma u istom ili dru gom ugo vo ru iz me u istih 
stra na, uzi ma ju i u ob zir pri ro du pro iz vo da ili uslu ge i svih dru gih u e sni ka u ve zi sa za klju-
e njem ugo vo ra. Uzi ma se da ne ja sne od red be ima ju ono zna e nje ko je je po volj ni je za po tro-

ša a. Pra vi lo Di rek ti ve 93/13 ko jim se is klju u je mo gu  nost kon tro le pra vi  no sti onih ugo-
vor nih od re da ba ko ji ma je od re en pred met ugo vo ra ili od nos uza jam nih da va nja ni je tran-
spo no va no u pra vo Bo sne i Her ce go vi ne. 
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Hr vat ski za ko no da vac do slov no je tran spo no vao pra vi lo iz la na 3(1) Di rek ti ve 93/13. 
U la nu 96, stav 1 Za ko na o za šti ti po tro ša a Re pu bli ke Hr vat ske sto ji da se ugo vor na od red-
ba o ko joj se ni je po je di na  no pre go va ra lo sma tra ne pra vi  nom ako, su prot no na e lu sa ve sno-
sti i po šte nja, iza zi va znat nu ne rav no te žu u pra vi ma i ob ve za ma ugo vor nih stra na na šte tu po-
tro ša a. Pre ma la nu 99 hr vat skog Za ko na ni je do pu šte no oce nji va ti je su li ugo vor ne od red-
be o pred me tu ugo vo ra i ce ni pra vi  ne, ako su te od red be ja sne, la ko ra zu mlji ve i uo  lji ve. 
To zna i da je is klju e na mo gu  nost kon tro le pra vi  no sti onih ugo vor nih od re da ba ko ji ma je 
od re en pred met ugo vo ra ili od nos uza jam nih da va nja. la nom 98 pro pi sa no je da se pri li-
kom oce ne da li je od re e na ugo vor na od red ba pra vi  na uzi ma u ob zir pri ro da ro be ili uslu ge 
ko ja pred sta vlja pred met ugo vo ra, sve okol no sti pre i to kom za klju e nja ugo vo ra, osta le ugo-
vor ne od red be, kao i dru gi ugo vor ko ji, s ob zi rom na ugo vor ko ji se oce nju je, pred sta vlja 
glav ni ugo vor.

Za kon o ob ve znim od no si ma Re pu bli ke Hr vat ske pro pi su je u la nu 296, stav 1 ni šta-
vost od re da ba op štih uslo va ugo vo ra ko je, su prot no na e lu sa ve sno sti i po šte nja, stva ra ju o i-
gled nu ne sra zme ru u pra vi ma i ob ve za ma stra na na šte tu stra ne ko ja pri stu pa ugo vo ru. ili 
ugro ža va ju ostva ri va nje svr he ugo vo ra, ak i ako je nad le žno te lo odo bri lo op šte uslo ve. 
Ipak, ovo pra vi lo se ne pri me nju je na od red be o pred me tu i ce ni ugo vo ra, ako su te od red be 
ja sne, ra zu mlji ve i la ko uo  lji ve. Pri li kom oce ne ni šta vo sti od re e ne od red be op štih uslo va 
uzi ma ju se u ob zir sve okol no sti pre i u vre me skla pa nja ugo vo ra, prav na pri ro da ugo vo ra, vr-
sta ro be ili uslu ge ko ja je pred met pre sta ci je, osta le od red be ugo vo ra, kao i od red be dru gog 
ugo vo ra s ko jim je ta od red ba op štih uslo va ugo vo ra po ve za na.

Pre ma la nu 143 Za ko na o obli ga ci o nim od no si ma Re pu bli ke Sr bi je, ni šta ve su one od-
red be op štih uslo va ko je su pro tiv ne sa mom ci lju za klju e nog ugo vo ra ili do brim po slov nim 
obi a ji ma, ak i ako su op šti uslo vi ko ji ih sa dr že odo bre ni od nad le žnog or ga na. Sud mo že 
da od bi je pri me nu po je di nih od red bi op štih uslo va ko je li ša va ju dru gu stra nu pra va da sta vi 
pri go vo re, ili onih na osno vu ko jih ona gu bi pra va iz ugo vo ra ili gu bi ro ko ve, ili ko je su ina-
e ne pra vi  ne ili pre te ra no stro ge pre ma njoj. Va že i Za kon o za šti ti po tro ša a Re pu bli ke Sr-

bi je sa mo pre u zi ma ne ke od red be Za ko na o obli ga ci o nim od no si ma ko je se ti u ugo vo ra po 
pri stu pu. Pre ma Na cr tu Za ko na o za šti ti po tro ša a Re pu bli ke Sr bi je (NZZP), ugo vor na od red-
ba sma tra se ne pra vi  nom ako: za po sle di cu ima zna aj nu ne sra zme ru u oba ve za ma ugo vor-
nih stra na, na šte tu po tro ša a; ili za po sle di cu ima da iz vr še nje ugo vor ne oba ve ze op te re u je 
po tro ša a bez oprav da nog raz lo ga; ili za po sle di cu ima da se iz vr še nje ugo vo ra zna aj no raz-
li ku je od ono ga što je po tro ša  osno va no o e ki vao; ili je pro tiv na zah te vu tran spa rent no sti; 
ili je u su prot no sti sa na e lom sa ve sno sti i po šte nja. Pri pro ce ni da li je ugo vor na od red ba ne-
pra vi  na, u ob zir se uzi ma: pri ro da ro be ili uslu ga na ko je se ugo vor od no si; okol no sti pod ko-
ji ma je ugo vor za klju en; osta le od red be istog po tro ša  kog ugo vo ra, ili dru gog ugo vo ra s ko-
jim je po tro ša  ki ugo vor po ve zan; na in na ko ji je po stig nu ta sa gla snost o sa dr ži ni ugo vo ra, 
i na in na ko ji je, s ob zi rom na zah tev tran spa rent no sti, po tro ša  oba ve šten o sa dr ži ni ugo vo-
ra. NZZP pro pu šta da u srp sko pra vo tran spo nu je pra vi lo Di rek ti ve 93/13 ko je one mo gu a va 
kon tro lu pra vi  no sti ugo vor nih od re da ba ko ji ma je od re en pred met ugo vo ra ili od nos uza-
jam nih da va nja.

Al ban ski za ko no da vac do slov no je pre u zeo kri te ri jum pra vi  no sti iz Di rek ti ve 93/13. 
Pre ma Za ko nu o za šti ti po tro ša a Re pu bli ke Al ba ni je, ugo vor na od red ba i ja sa dr ži na ni je 
spo ra zum no ugo vo re na sma tra se ne pra vi  nom ako, su prot no na e lu sa ve sno sti i po šte nja, 
iza zi va znat nu ne rav no te žu u pra vi ma i ob ve za ma ugo vor nih stra na na šte tu po tro ša a. Sma-
tra se da sa dr ži na od red be ni je spo ra zum no ugo vo re na ako je ta od red ba sa i nje na una pred, 
ta ko da po tro ša  ni je mo gao da uti e na nje nu sa dr ži nu, na ro i to ako se od red ba na la zi u ugo-
vo ru ko ji je for mu la ran. i nje ni ca što je sa dr ži na od re e ne ugo vor ne od red be, ili jed nog nje-
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nog de la, spo ra zum no ugo vo re na, ne is klju u je pri me nu pra vi la o ni šta vo sti na osta tak ugo-
vo ra, ako se taj ugo vor ipak kva li Þ  ku je kao for mu la ran. Ako tr go vac tvr di da je o op štoj od-
red bi po seb no pre go va ra no, te ret do ka zi va nja le ži na nje mu. Ne pra vi  nost ugo vor ne od red be 
ce ni se s ob zi rom na pri ro du ro be ili uslu ge ko je je pred met ugo vor ne oba ve ze, sve okol no sti 
ko je su pret ho di le za klju e nju ugo vo ra, kao i sve dru ge od red be istog ugo vo ra ili dru gog ugo-
vo ra pre ma ko jem je da ti po tro ša  ki ugo vor ak ce so ran.

Ma ke don ski za ko no da vac je ta ko e do slov no tran spo no vao pra vi la Di rek ti ve 93/13 ko-
ja se od no se na kri te ri jum pra vi  no sti op štih uslo va for mu lar nih po tro ša  kih ugo vo ra. 

Pre ma cr no gor skom Za ko nu o za šti ti po tro ša a, ne pra vi  na od red ba u po tro ša  kom ugo-
vo ru je ona od red ba o ko joj se ni je po je di na  no pre go va ra lo i ko ja, su prot no na e lu sa ve sno-
sti i po šte nja, na ru ša va rav no te žu pra va i oba ve za na šte tu po tro ša a. Rav no te ža pra va i oba-
ve za ugo vor nih stra na ne mo ra bi ti zna aj no na ru še na da bi se ugo vor na od red ba sma tra la ne-
pra vi  nom; do volj no je da je rav no te ža na ru še na i da je to na šte tu po tro ša a. To zna i da je 
obim za šti te po tro ša a po sta vljen ne što ši re ne go u Di rek ti vi 93/13: ne pra vi  nost ugo vor ne 
od red be lak še je utvr di ti po pra vi li ma cr no gor skog Za ko na o za šti ti po tro ša a ne go po pra vi-
li ma Di rek ti ve 93/13. 

3. Na in na ko ji je Aneks Di rek ti ve 93/13 tran spo no van u dr ža va ma u e sni ca ma

a. Prav na pri ro da Anek sa

Pre ma la nu 3(3) Di rek ti ve 93/13, Aneks sa dr ži in di ka tiv nu i ne za klju e nu li stu od re da-
ba ko je se kva li Þ  ku ju kao ne pra vi  ne. Taj spi sak obi  no no si na ziv si va li sta. Ne pra vi  nost 
ugo vor nih od re da ba ko je su na ve de ne u Anek su obo ri vo se pret po sta vlja. Spi sak iz Anek sa 
ni je ko na an: ugo vor na od red ba ko ja se ne na la zi na li sti mo že da bu de ne pra vi  na a ugo vor-
na od red ba sa li ste to ne mo ra bi ti. Sud ili dru gi nad le žni or gan mo ra ima ti slo bo du da pro ce-
ni da li su od red be iz Anek sa ne pra vi  ne u kon kret nom slu a ju, ima ju i u vi du op šte me ri lo 
pra vi  no sti pro pi sa no Di rek ti vom 93/13.167

b. Tran spo zi ci ja Anek sa u ze mlja ma u e sni ca ma

1. ta be la: Tran spo zi ci ja Anek sa br. 1 Di rek ti ve o ne pra vi  nim od red ba ma u po tro ša  kim 
ugo vo ri ma

Al ban ski za ko no da vac u ce lo sti je pre u zeo li stu od red bi iz Anek sa br. 1, ali kao ta ko zva-
nu cr nu li stu, od no sno spi sak od re da ba ko je se bez iz u zet ka sma tra ju ne pra vi  nim. To zna i 
da se u al ban skom pra vu neo bo ri vo pret po sta vlja da su te ugo vor ne od red be ne pra vi  ne.168 
Ugo vor ne od red be sa cr ne li ste ne pro iz vo de prav no dej stvo, one su ap so lut no ni šta ve. Po red 
to ga, ugo va ra nje tih od re da ba u po slo va nju sa po tro ša i ma sank ci o ni sa no je kao pre kr šaj.

Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne sa dr ži cr nu li stu na ko joj se na la ze dva-
de set i dve ugo vor ne od red be ko je se sma tra ju ne pra vi  nim.169 Ona se u od re e noj me ri pre-
kla pa sa si vom li stom iz Di rek ti ve 93/13. Ipak, iz ra zi ko je ko ri sti za ko no da vac ne od go va ra-
ju u pot pu no sti iz ra zi ma iz Di rek ti ve, što stva ra po tre bu da se utvr di pra va na me ra za ko no dav-
ca. Mo že se, da kle, za klju i ti da je si va li sta ne pra vi  nih ugo vor nih od re da ba iz Di rek ti ve 
93/13 sa mo de li mi  no pre u ze ta u pra vo Bo sne i Her ce go vi ne.

Cr no gor ski za ko no da vac je de li mi  no tran spo no vao Aneks Di rek ti ve 93/13, pro pi su ju i 
ni šta vost sa mo za ne ke ugo vor ne od red be od onih ko je su po bro ja ne u Anek su i do da ju i na 

167 Odluka ESP od 7. maja 2002. godine, predmet C-478/99, Commission of the European Communities 
v. Kingdom of Sweden [2002] ECR I-04147.

168 lan 27, stav 3, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
169 lan 96, Zakon o zaštiti potroša a, Sl. glasnik BiH br. 25/06.
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za ko nom pro pi sa nu li stu jed nu ugo vor nu od red bu ko je ne ma u Anek su.170 Ugo vor ne od red be 
sa za ko nom pro pi sa ne li ste ne pra vi  ne su u sva kom slu a ju, bez iz u zet ka. U tom smi slu, cr-
no gor ski Za kon o za šti ti po tro ša a sa dr ži cr nu li stu ne pra vi  nih od re da ba u po tro ša  kim ugo-
vo ri ma.

U la nu 97 hr vat skog Za ko na o za šti ti po tro ša a tran spo no va na je u pot pu no sti si va li-
sta iz Anek sa Di rek ti ve 93/13. Re  je o otvo re noj, in di ka tiv noj li sti od re da ba ko je se mo gu 
sma tra ti ne pra vi  nim.

Ma ke don ski za ko no da vac sa mo je de li mi  no tran spo no vao li stu iz Anek sa Di rek ti ve 
93/13. Spi sak ne pra vi  nih ugo vor nih od re da ba iz ma ke don skog za ko na pred sta vlja cr nu li-
stu, to jest ka ta log od re da ba ko je su ne pra vi  ne sa me po se bi. Na taj spi sak do da te su ne ke 
od red be ko jih ne ma u Anek su Di rek ti ve 93/13.171

Si va li sta iz Anek sa I Di rek ti ve 93/13 ni je pre u ze ta u srp skom pra vu. Li sta ne pra vi  nih 
ugo vor nih od re da ba ne po sto ji ni u va že em Za ko nu o za šti ti po tro ša a, ni ti u Za ko nu o obli-
ga ci o nim od no si ma Re pu bli ke Sr bi je. NZZP (po me nu ti Na crt Za ko na o za šti ti po tro ša a Re-
pu bli ke Sr bi je) pre vi a da se u srp sko pra vo tran spo nu ju Aneks II (spi sak ugo vor nih od re da-
ba i ja se ne pra vi  nost neo bo ri vo pret po sta vlja) i Aneks III (spi sak ugo vor nih od re da ba i ja 
se ne pra vi  nost obo ri vo pret po sta vlja) iz Pred lo ga Di rek ti ve o pra vi ma po tro ša a.172

lan Di rek ti ve 93/13 Cr na li sta Si va li sta
Ni je tran-
spo no va no

ANEKS br. 1.a
Smrt ili Þ zi ka povreda

ALB ( lan 27), MAK 
( lan 73),
CG ( lan 64)173

HRV ( lan 97, 
ali ne ja 1)

BA, SRB

170 lan 64, stav 1, ta ka 19, Zakon o zaštiti potroša a, Sl. list CG br. 26/07. Zakonodavac je na 
listu dodao ugovornu odredbu kojom se isklju uje ili ograni ava pravo potroša a na srazmerno sniženje 
ukupnog troška kredita u slu aju vra anja kredita pre ugovorenog roka.

171 To su odredbe koje predvi aju: pravo trgovca da jednostrano odredi ili izmeni rok za isporuku 
proizvoda ili izvršenje usluge; ograni enje prava potroša a da raskine ugovor kada trgovac ne ispunjava 
svoje obaveze iz garancije; ograni enje prava potroša u da ugovor prestane u slu aju više sile; isklju enje 
odgovornosti trgovca za štetu koju je skrivio ili za neizvršenje obaveze koja je bitan element ugovora; 
isklju enje odgovornosti trgovca za pravne i skrivene materijalne nedostatke proizvoda; zabrana 
poravnanja me usobnih obaveza kada su za to ispunjeni zakonski uslovi; nametanje nerazumnog roka u 
kojem potroša  mora trgovca da obavesti o nedostacima na proizvodu; odre ivanje unapred iznosa koji 
potroša  treba da plati trgovcu u slu aju neizvršavanja svojih obaveza a da ista obaveza ne postoji za 
trgovca; postavljanje neodre enog roka za ispunjenje obaveze trgovca bez odre ivanja razumnog roka za 
prestanak ugovora; neopravdano isklju enje ili ograni enje zakonskih prava i obaveza potroša a prema 
trgovcu ili tre em licu u slu aju neizvršenja ili delimi nog izvršenja obaveza od strane trgovca; isklju enje 
kontrole nepravi nosti ugovorne odredbe.

172 Proposal for a Directive of the European Parliament and of the Council on consumer rights, 
COM(2008) 614/3.

173 Ugo vor ne od red be sa cr ne li ste cr no gor skog Za ko na o za šti ti po tro ša a od stu pa ju od for mu la ci ja 
ko je je u Di rek ti vi 93/13 upo tre bio evrop ski za ko no da vac. Na pri mer, u od red bi ko jom se tran spo nu je 
ta  ka b Anek sa ne ma re i neo d go va ra ju e i ne po mi nje se pre bi ja nje po tra ži va nja ko je tr go vac ima pre ma 
po tro ša u sa po tra ži va njem ko je po tro ša  ima pre ma tr gov cu. U od red bi ko jom se tran spo nu je ta  ka c 
Anek sa ne po mi nje se ve zi va nje oba ve ze tr gov ca za uslov i je ostva re nje za vi si je di no od nje go ve vo lje, 
iako je upra vo to smi sao ta  ke c. U od red bi ko jom se tran spo nu je ta  ka i Anek sa ne do sta je re  neo po zi vo 
i za ko no da vac pro pu šta da na gla si da po tro ša  mo ra ima ti stvar nu pri li ku da se upo zna sa sa dr ži nom ugo-
vo ra. U od red bi ko jom se tran spo nu je ta  ka l Anek sa ne po mi nje se pre vi so ka ce na. U od red bi ko jom se 
tran spo nu je ta  ka p Anek sa, ume sto sma nje nja ga ran ci ja ko je su da te po tro ša u, za ko no da vac go vo ri o 
do vo e nju po tro ša a u ne po volj ni ji po lo žaj.
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ANEKS br. 1.b
Neispunjenje, delimi no ispunjenje ili 
neadekvatno ispunjenje ugovorne obaveze

ALB ( lan 27), MAK 
( lan 61),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 2)

BA, SRB

ANEKS br. 1.c
Uslov ije ostvarenje zavisi isklju ivo od 
volje prodavca

ALB ( lan 27), MAK 
( lan 54),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 3)

BA, SRB

ANEKS br. 1.d
Pra vo tr gov ca da za dr ži pri mlje no ako po tro-
ša  od u sta ne od ugo vo ra ili za klju e nja ugo-
vo ra, ako za po tro ša a ni je ugo vo re no pra vo 
na isti iz nos u slu a ju da tr go vac od u sta ne 
od ugo vo ra ili za klju e nja ugo vo ra

ALB ( lan 27),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 4)

BA, SRB, 
MAK

ANEKS br. 1.e
Nesrazmerno visok iznos naknade

ALB ( lan 27), BA 
( lan 96, ta  ka g),
MAK ( lan 72)
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 1)

SRB

ANEKS br. 1.f
Pravo trgovca da raskine ugovor i zadrži ono 
što je primio na ime usluge koju nije pružio

ALB ( lan 27), MAK 
( lan 74),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 6 i 7)

BA, SRB

ANEKS br. 1.g
Raskid ugovora na neodre eno vreme bez 
prethodnog upozorenja

ALB ( lan 27),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 8)

BA, SRB, 
MAK

ANEKS br. 1.h
Automatsko produženje ugovora na 
odre eno vreme

ALB ( lan 27), MAK 
( lan 70),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 9)

BA, SRB

ANEKS br. 1i
Nametanje potroša u onih ugovornih odre-
daba s kojima nije imao stvarnu priliku da 
se upozna

ALB ( lan 27),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 10)

BA, SRB, 
MAK

ANEKS br. 1.j
Jednostrana izmena ugovornih odredaba 

ALB ( lan 27), MAK 
( lan 62),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 11)

BA, SRB

ANEKS br. 1.k
Jednostrana izmena bitnih obeležja robe ili 
usluge koju duguje trgovac

ALB ( lan 27),
BA ( lan 96, ta  ka d),
MAK ( lan 56),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 12)

SRB

ANEKS br. 1.l
Odre ivanje ili pove anje cene

ALB ( lan 27),
MAK ( lan 55, stav 1),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 13)

BA, SRB

ANEKS br. 1.m
Pravo trgovca da odredi da li je roba ili 
usluga u skladu sa ugovorom, ili da tuma i 
ugovorne odredbe;

ALB ( lan 27),
MAK ( lan 58),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 14 i 15)

BA, SRB

ANEKS br. 1.n
Ograni avanje odgovornosti posrednika

ALB ( lan 27),
MAK ( lan 75),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 16)

BA, SRB

ANEKS br. 1.o
Obavezivanje potroša a da izvrši sve 
obaveze i ako trgovac nije izvršio svoje

ALB ( lan 27),
MAK ( lan 59),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 17)

BA, SRB
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ANEKS br. 1.p
Mogu nost ustupanja prava i obaveza iz 
ugovora

ALB ( lan 27),
BA ( lan 96, ta  ka t),
MAK ( lan 77),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 18)

SRB

ANEKS br. 1q
Isklju enje ili otežavanje vršenja prava 
potroša a da preduzme pravne radnje; 
uskra ivanje uvida u dokaze ili prebacivanje 
tereta dokazivanja na potroša a.

ALB ( lan 27),
MAK ( lan 71),
CG ( lan 64)

HRV ( lan 97, 
ali ne ja 19)

BA, SRB

2. ta be la: Tran spo zi ci ja Anek sa br. 2 Di rek ti ve o ne pra vi  nim od red ba ma u po tro ša  kim 
ugo vo ri ma

Anek som br. 2 Di rek ti ve 93/13 dr ža va ma je do pu šte no da pro pi šu od re e ne iz u zet ke u 
obla sti ugo vo ra o pru ža nju Þ  nan sij skih uslu ga. Ako dr ža va od lu i da is ko ri sti ovu op ci ju, ona 
mo že da pro pi še da po je di ne od red be iz Anek sa br. 1 ni su ne pra vi  ne u slu a ju da ih sa po tro-
ša em ugo vo ri pru ža lac Þ  nan sij skih uslu ga. Ona dr ža va ko ja pro pu sti da is ko ri sti op ci ju iz 
Anek sa br. 2, ga ran tu je po tro ša i ma vi ši ste pen za šti te.

Aneks br. 2 Di rek ti ve 93/13 ni je tran spo no van u al ban sko, srp sko i hr vat sko pra vo. Cr-
no gor ski za ko no da vac is ko ri stio je ne ke od op ci ja ko je su mu da te Anek som II. 

Aneks br. 2 Di rek ti ve 93/13 ni je tran spo no van u pra vo Bo sne i Her ce go vi ne ni su tran-
spo no van. Me u tim, tu je za ko no da vac pro pu stio da tran spo nu je i one tri od red be iz Anek sa 
br. 1 Di rek ti ve 93/13, na ko je bi iz u ze ci iz Anek sa br. 2 tre ba lo da se od no se. 

i nje ni ca što za ko no da vac ni je is ko ri stio mo gu  no sti ko je mu osta vlja Aneks br. 2, ne 
zna i da je u Bo sni i Her ce go vi ni po tro ša i ma ga ran to van vi ši ste pen za šti te. Tu ni je na pra-
vljen iz u ze tak, ali ni je ni pro pi sa no pra vi lo od ko jeg bi se mo gao na pra vi ti iz u ze tak.

lan Di rek ti ve 93/13 Tran spo no van Aneks II Ni je tran spo no van Aneks II
ANEKS br. 2.a
Izuzetak od lana 1.g za pružaoce 
Þ nansijskih usluga 

HRV, SRB, ALB, MAK, 
CG

ANEKS br. 2.b re e ni ca 1
Izuzetak od lana 1.j za pružaoce 
Þ nansijskih usluga

MAK( lan 55, stav 2, 
ta  ke 2 i 3)

HRV, SRB, ALB, CG

ANEKS br. 2b, re e ni ca 2
Izuzetak od lana 1.j kada je potroša  
slobodan da poništi ugovor

HRV, SRB, ALB, MAK, 
CG

ANEKS br. 2.c
Izuzetak od lana 1.g, 1.j i 1.l u slu aju 
proizvoda ili usluga gde je cena povezana 
sa ß uktuacijama na berzi akcija, kao i u 
slu aju ugovora o kupoprodaji strane valute

HRV, SRB, ALB, MAK, 
CG

ANEKS br. 2.d
Izuzetak od lana 1.l u slu aju odredbi o 
indeksiranju cene

MAK ( lan 55, stav 2, 
ta  ka 1),
CG ( lan 64)2

HRV, SRB, ALB

174 Od red be cr no gor skog Za ko na o za šti ti po tro ša a i ov de od stu pa ju od for mu la ci ja ko je je u upo-
tre bio evrop ski za ko no da vac. U Anek su II, ta  ka d, po mi nju se za ko nom do zvo lje ne ugo vor ne od red be o 
in dek si ra nju ce na, pod uslo vom da je na in na ko ji se ce ne me nja ju iz ri i to na ve den u ugo vo ru. Ume sto 
to ga, cr no gor ski za ko no da vac go vo ri o ce na ma pro iz vo da ko je se utvr u ju na osno vu pro pi sa nog me to da, 
ako je taj me tod iz ri i to opi san.
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IV.  Prav ne po sle di ce ne pra vi  no sti ugo vor nih od re da ba

a. Po sle di ce ko je pred vi a Di rek ti va 93/13

Pre ma la nu 6(1) Di rek ti ve o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma, dr ža-
va je du žna da pro pi še da po tro ša a ne oba ve zu je ne pra vi  na od red ba iz ugo vo ra ko ji je pre-
ma pra vi li ma do ma eg pra va po tro ša  za klju io sa tr gov cem (pro dav cem ro be od no sno pru-
ža o cem uslu ga). Za klju e ni ugo vor da lje oba ve zu je ugo vor ne stra ne ako mo že da op sta ne 
bez te ne pra vi  ne ugo vor ne od red be: Di rek ti va 93/13 do pu šta da ugo vor op sta ne, pre ma pra-
vi li ma o de li mi  noj ni šta vo sti, ako je to mo gu e na kon što se utvr di na ne pra vi  na od red ba 
ne pro iz vo di prav na dej stva.

Evrop ski sud pra ve is ta kao je u od lu ci Mo sta za Cla ro da je od red ba la na 6(1) Di rek ti ve 
93/13 oba ve zu ju a, to jest im pe ra tiv na po svo joj prav noj pri ro di. Ta od red ba uva ža va sla bi ju po-
zi ci ju jed ne ugo vor ne stra ne i ima za cilj us po sta vlja nje rav no te že i jed na ko sti iz me u stra na. 
For mal na rav no te ža iz me u pra va i oba ve za jed ne i dru ge ugo vor ne stra ne ni je do volj na.175

aa. Ne pra vi  na ugo vor na od red ba ne oba ve zu je po tro ša a

Na in na ko ji je sro e na od red ba la na 6(1) Di rek ti ve 93/13 otva ra pro stor za ras pra vu 
o to me o ko joj vr sti ni šta vo sti je re . 

Da nas je ja sno da is klju i vo ap so lut na ni šta vost ne pra vi  ne od red be u po tro ša  kim ugo-
vo ri ma od go va ra shva ta nji ma Evrop skog su da prav de. Usta no va re la tiv ne ni šta vo sti, to jest 
ru šlji vo sti (ko ja zna i da ugo vor pro iz vo di prav no dej stvo i kon va li di ra pro te kom vre me na 
ako ugo vor na stra na u i jem in te re su je kon sti tu i sa na ru šlji vost ne zah te va bla go vre me no da 
se ugo vor po ni šti), ni je u skla du sa od lu ka ma Evrop skog su da prav de u slu a je vi ma Océano, 
Co Þ  dis i Mo sta za Cla ro.176 

Do ma i su do vi du žni su da kon tro li šu pra vi  nost od re da ba u po tro ša  kim ugo vo ri ma po 
slu žbe noj du žno sti. Po red to ga, do ma i su do vi tre ba da bu du ovla š e ni da sa mo stal no na lo že 
pri ku plja nje do ka za u po gle du i nje ni  nih na vo da stra na ka. Pra vi lo na ci o nal nog pra va po ko-
jem do ma i sud vi še ne mo že, na kon is te ka od re e nog ro ka, da utvr u je da li je od red ba po-
tro ša  kog ugo vo ra ne pra vi  na i po sle di  no ni šta va, ni je u skla du sa Di rek ti vom 93/13.177

bb. Po sle di ce po ugo vor nu od red bu i ugo vor u ce li ni

Ni šta vost jed ne ugo vor ne od red be ne po vla i za so bom ni šta vost ugo vo ra u ce li ni. Za-
klju e ni ugo vor oba ve zu je obe stra ne, ako on mo že da op sta ne bez od red be ko ja je ne pra vi -
na i za to ni šta va. Usta no va de li mi  ne ni šta vo sti omo gu a va da ugo vor pre ži vi ap so lut nu ni-
šta vost jed ne ugo vor ne od red be, ako to do pu šta svr ha i prav na pri ro da ugo vo ra.

U Di rek ti vi 93/13 ne ma pra vi la o iz me ni ne pra vi  ne ugo vor ne od red be, to jest o mo gu -
no sti da ne pra vi  na od red ba op sta ne u iz me nje nom ob li ku. Mo gu  nost da sud iz me ni ne pra-
vi  nu od red bu u po tro ša  kom ugo vo ru ta ko da iz me nje na od red ba oba ve zu je ugo vor ne stra-
ne, otvo ri la bi pi ta nje po sto ja nja i kva li te ta sa gla sno sti vo lja tr gov ca i po tro ša a.

175 Odluka ESP od 26. oktobra 2006, predmet C–168/05 – Elisa María Mostaza Claro v. Centro 
Móvil Milenium SL [2006] ECR I–10421.

176 Od lu ka ESP od 27. ju na 2000, spo je ni pred me ti C–240/98 do C–244/98 – Océano Gru po Edi to-
rial SA v. Mur ci a no Qu in te ro [2000] ECR I–04941;Od lu ka ESP od 21. no vem bra 2002, C–473/00 – Co Þ -
dis v. Fre do ut, [2002] ECR I–10875; Od lu ka ESP od 26. ok to bra 2006, C–168/05 – Eli sa María Mo sta za 
Cla ro v. Cen tro Móvil Mi le ni um SL [2006] ECR I–10421.

177 Odluka ESP od 21. novembra 2002, predmet C–473/00 – CoÞ dis v. Fredout, [2002] ECR I–10875.
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b. Tran spo no va nje pra vi la o ni šta vo sti ne pra vi  ne ugo vor ne od red be

aa. Ap so lut na ni šta vost

Ap so lut na ni šta vost ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma pro pi sa na je u Hr-
vat skoj, Ma ke do ni ji, Cr noj Go ri i Bo sni i Her ce go vi ni. To je u skla du sa la nom 6(1) Di rek ti-
ve 93/13, kao i sa prak som Evrop skog su da prav de.178 U svim na ve de nim prav nim si ste mi ma 
za klju e ni ugo vor oba ve zu je ugo vor ne stra ne, ako mo že da op sta ne bez ni šta ve od red be.

Pre ma pra vi li ma hr vat skog pra va su do vi su ovla š e ni da utvr u ju ne pra vi  nost i po sle-
di  nu ni šta vost ugo vor ne od red be po slu žbe noj du žno sti. Po od red ba ma la no va 296, 323 i 
327 hr vat skog Za ko na o ob ve znim od no si ma, pra vo da se po zo ve na ni šta vost ugo vo ra ili 
ugo vor ne od red be ima sva ko za in te re so va no li ce. To pra vo ima i dr žav ni tu ži lac. Hr vat ski Za-
kon o za šti ti po tro ša a ne da je ovla š e nje su do vi ma da me nja ju sa dr ži nu ne pra vi  ne od red be 
u po tro ša  kom ugo vo ru. U za ko ni ma dru gih biv ših ju go slo ven skih re pu bli ka, ko ji de ri vi ra ju 
iz ju go slo ven skog Za ko na o obli ga ci o nim od no si ma, po sto je od red be po put na ve de nih od re-
da ba hr vat skog Za ko na o ob ve znim od no si ma. Ta kav je slu aj u Sr bi ji, Cr noj Go ri, Ma ke do-
ni ji i Bo sni i Her ce go vi ni.

Pre ma od red bi la na 102 hr vat skog Za ko na o za šti ti po tro ša a, ni šta vost jed ne od red be 
ugo vo ra ne po vla i ni šta vost sa mog ugo vo ra, ako on mo že da op sta ne bez ni šta ve od red be. 
Sli  no pra vi lo na la zi se u la nu 324, stav 1 hr vat skog Za ko na o ob ve znim od no si ma, ko ji pro-
pi su je da ni šta vost ne ke od red be ugo vo ra ne po vla i ni šta vost ugo vo ra, ako on mo že da op-
sta ne bez ni šta ve od red be i ako ona ni je bi la ni uslov ugo vo ra ni od lu u ju a po bu da zbog ko-
je je ugo vor sklo pljen. Pre ma sle de em sta vu, ka da je ni šta vost usta no vlje na upra vo da bi 
ugo vor bio oslo bo en te od red be i va žio bez nje, ugo vor e bi ti va ljan ak i ako je ni šta va od-
red ba bi la uslov ili od lu u ju a po bu da ugo vo ra. 

Ve  je re e no da se u svim osta lim za ko ni ma o obli ga ci o nim od no si ma ko ji su na sta li na 
te me lju ju go slo ven skog Za ko na o obli ga ci o nim od no si ma, mo gu na i pra vi la ko ja su po sa dr-
ži ni ista kao pra vi la iz la na 324 hr vat skog Za ko na o ob ve znim od no si ma. To va ži za Sr bi ju, 
Cr nu Go ru, Bo snu i Her ce go vi nu i Ma ke do ni ju. Ta ko e, pre ma svim po me nu tim za ko ni ma, 
pra vi la o de li mi  noj ni šta vo sti omo gu a va ju da ugo vor op sta ne pod jed nim do dat nim uslo-
vom, a to je da ni šta va od red ba ni je bi la ni uslov ugo vo ra, ni od lu u ju a po bu da zbog ko je je 
ugo vor za klju en. Taj do dat ni uslov ote ža va op sta nak ugo vo ra u ko jem po sto ji ne ka ap so lut-
no ni šta va od red ba i nje ga ne ma u Di rek ti vi 93/13. U po me nu tim za ko ni ma da lje se otva ra pi-
ta nje da li je ni šta vost ugo vor ne od red be usta no vlje na upra vo da bi ugo vor bio oslo bo en te 
od red be i va žio bez nje. Tre ba sa gle da ti od nos iz me u na ci o nal nog za ko na ko jim se ure u je 
za šti ta po tro ša a i na ci o nal nog za ko na ko jim se ure u ju obli ga ci o ni od no si, i vi de ti mo že li 
se ovaj do dat ni uslov (da ni šta va od red ba ni je bi la ni uslov ugo vo ra, ni od lu u ju a po bu da za 
nje go vo za klju e nje) pri me ni ti na po tro ša  ke ugo vo re. Pi ta nje je da li taj do dat ni uslov va ži 
a ne ka ko se on tu ma i.

Pre ma od red ba ma la no va 94 i 96 Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne a u 
ve zi sa od red bom la na 105, stav 2 Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne, 
ne pra vi  ne od red be u po tro ša  kim ugo vo ri ma su ap so lut no ni šta ve. Za kon o za šti ti po tro ša-
a ne pred vi a mo gu  nost da sud iz me ni ne pra vi  nu od red bu ta ko da ta od red ba u iz me nje-

nom ob li ku oba ve zu je ugo vor ne stra ne. Za kon ne pred vi a ni mo gu  nost da se ne pra vi  na 
ugo vor na od red ba po de li na deo ko ji je ni štav i deo ko ji op sta je.

178 Od lu ka ESP od 27. ju na 2000, spo je ni pred me ti C–240/98 to C–244/98 – Océano Gru po Edi to-
rial SA v. Mur ci a no Qu in te ro [2000] ECR I–04941; Od lu ka ESP od 21. no vem bra 2002, C–473/00 – Co Þ -
dis v. Fre do ut, [2002] ECR I–10875; Od lu ka ESP od 26. ok to bra 2006, pred met C–168/05 – Eli sa María 
Mo sta za Cla ro v. Cen tro Móvil Mi le ni um SL [2006] ECR I–10421.
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U Za ko nu o za šti ti po tro ša a Bo sne i Her ce go vi ne ne ma po seb nih pra vi la o de li mi  noj 
ni šta vo sti. Ipak, la nom 94 tog za ko na ure u je se ni šta vost ugo vor ne od red be a ne ni šta vost 
ugo vo ra. To tre ba tu ma i ti u ve zi sa la nom 105 Za ko na o obli ga ci o nim od no si ma Bo sne i 
Her ce go vi ne, ta ko da za klju e ni ugo vor ve zu je ugo vor ne stra ne ako mo že da op sta ne bez ne-
pra vi  ne od red be ko ja je po go e na sank ci jom ap so lut ne ni šta vo sti. Pre ma od red bi la na 105, 
stav 2 Za ko na o obli ga ci o nim od no si ma, sprem nost ugo vor ne stra ne za ko ju je ni šta va od red-
ba bi la uslov ili od lu u ju a po bu da za za klju e nje ugo vo ra, da ugo vor za klju i bez te od red-
be, ne ma prav ni zna aj. To je u skla du sa pra vi lom iz la na 6(1) Di rek ti ve 93/13.

Od red bom la na 66 cr no gor skog Za ko na o za šti ti po tro ša a pro pi sa na je ap so lut na ni šta-
vost ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma. Ni šta vost ugo vor ne od red be ne po vla-
i ni šta vost sa mog ugo vo ra, ako on mo že da op sta ne bez ni šta ve od red be.

Od red bom la na 83 ma ke don skog Za ko na o za šti ti po tro ša a pro pi sa na je ap so lut na ni-
šta vost ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma. Ta kva od red ba ne pro iz vo di prav na 
dej stva. Pre ma la nu 84 istog za ko na, sva ko prav no za in te re so va no li ce, uklju u ju i or ga ni-
za ci je za za šti tu po tro ša a, mo že da zah te va od su da da utvr di ni šta vost ne pra vi  ne od red be 
u po tro ša  kom ugo vo ru. Sud e utvr di ti da je ne pra vi  na od red ba ni šta va ex tunc, to jest da 
ona ne pro iz vo di prav no dej stvo od po et ka. U la nu 82, stav 2 ma ke don skog Za ko na o za šti-
ti po tro ša a pro pi sa no je da ni šta vost od red be ne po vla i ni šta vost po tro ša  kog ugo vo ra, ako 
on mo že da op sta ne bez ni šta ve od red be. Ma ke don ski Za kon o za šti ti po tro ša a ne pred vi a 
mo gu  nost da sud iz me ni ne pra vi  nu od red bu ta ko da ta od red ba u iz me nje nom ob li ku oba-
ve zu je ugo vor ne stra ne. Za kon ne pred vi a ni mo gu  nost da se ne pra vi  na ugo vor na od red-
ba po de li na deo ko ji je ni štav i deo ko ji op sta je.

Srp ski Za kon o obli ga ci o nim od no si ma sa dr ži sva pra vi la o ni šta vo sti i de li mi  noj ni šta vo-
sti ko ja sa dr že osta li za ko ni ko ji de ri vi ra ju iz ju go slo ven skog Za ko na o obli ga ci o nim od no si-
ma. Pre ma pra vi lu iz la na 103, stav 1, ni štav je sva ki ugo vor ko ji je pro ti van pri nud nim pro-
pi si ma, jav nom po ret ku ili do brim obi a ji ma. Pre ma od red ba ma la na 105, ni šta vost ne ke od-
red be ugo vo ra ne po vla i ni šta vost ugo vo ra, ako on mo že da op sta ne bez ni šta ve od red be i ako 
ona ni je bi la ni uslov ugo vo ra ni od lu u ju a po bu da zbog ko je je ugo vor sklo pljen. Ka da je ni-
šta vost usta no vlje na upra vo da bi ugo vor bio oslo bo en te od red be i va žio bez nje, ugo vor e bi-
ti pu no va žan ak i ako je ni šta va od red ba bi la uslov ili od lu u ju a po bu da ugo vo ra. Sud pa zi 
na ni šta vost po slu žbe noj du žno sti. Na ni šta vost se mo že po zi va ti sva ko za in te re so va no li ce. Pra-
vo da zah te va utvr e nje ni šta vo sti ima i jav ni tu ži lac. To pra vo se ne ga si pro te kom vre me na.

Ve  je re e no da va že im Za ko nom o za šti ti po tro ša a Re pu bli ke Sr bi je ni je tran spo no-
va na Di rek ti va 93/13. To ovim za ko nom ni je ni po ku ša va no. Pre ma po me nu tom Na cr tu Za-
ko na o za šti ti po tro ša a ko ji je iz ra di lo Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je 
(NZZP), ne pra vi  ne ugo vor ne od red be su ni šta ve a ni šta vost ne ke od red be ugo vo ra ne po vla-
i ni šta vost sa mog ugo vo ra, ako on mo že op sta ti bez ni šta ve od red be. NZZP ne pred vi a mo-

gu  nost da sud iz me ni ne pra vi  nu od red bu ta ko da ta od red ba u iz me nje nom ob li ku oba ve zu-
je ugo vor ne stra ne, kao ni mo gu  nost da se ne pra vi  na ugo vor na od red ba po de li na deo ko ji 
je ni štav i deo ko ji op sta je. Na kra ju, tre ba is ta i da NZZP pod ugo vor nom od red bom pod ra-
zu me va sva ku od red bu po tro ša  kog ugo vo ra, uklju u ju i po seb ne po god be o i joj sa dr ži ni je 
po tro ša  pre go va rao ili mo gao da pre go va ra s tr gov cem, i op šte od red be i ju sa dr ži nu je una-
pred od re dio tr go vac ili tre a stra na.

bb. Re la tiv na ni šta vost

U svim dr ža va ma ko je su pred met ove stu di je, ne pra vi  ne od red be u po tro ša  kim ugo-
vo ri ma po go e ne su sank ci jom ap so lut ne ni šta vo sti. Je di ni iz u ze tak u tom smi slu mo gla bi 
da bu de Al ba ni ja, i je pra vo u ovom slu a ju osta je ne do re e no.
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cc. Ne ja sna prav na si tu a ci ja

Pre ma la nu 28 al ban skog Za ko na o za šti ti po tro ša a, ako se utvr di ne pra vi  nost ne ke od-
red be u po tro ša  kom ugo vo ru, sma tra se da ta od red ba ne pro iz vo di prav no dej stvo od tre nut-
ka za klju e nja ugo vo ra. Iz ove for mu la ci je ni je ja sno da li al ban ski za ko no da vac pro pi su je 
ap so lut nu ili re la tiv nu ni šta vost (ru šlji vost) ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma.

Pre ma la nu 28 al ban skog Za ko na o za šti ti po tro ša a i la nu 111 Al ban skog gra an skog 
za ko ni ka ni šta vost jed ne ugo vor ne od red be ne po vla i ni šta vost sa mog ugo vo ra, ako on mo-
že op sta ti bez ni šta ve od red be.

dd. Iz me na, do pu na i pri la go a va nje od red be i ugo vo ra

Za ko ni o za šti ti po tro ša a Al ba ni je, Sr bi je, Cr ne Go re, Ma ke do ni je i Bo sne i Her ce go vi-
ne ne pred vi a ju mo gu  nost da sud iz me ni ili do pu ni ne pra vi  nu od red bu u po tro ša  kom ugo-
vo ru ta ko da ta od red ba u iz me nje nom ob li ku oba ve zu je ugo vor ne stra ne. Me u tim, za ko ni 
ko ji po ti u od ju go slo ven skog Za ko na o obli ga ci o nim od no si ma sa dr že od red be o ze le na-
škim ugo vo ri ma i pro pi su ju da ošte e ni iz ze le na škog ugo vo ra mo že da zah te va od su da da 
se nje go va oba ve za sma nji na pra vi an iz nos. Sud e udo vo lji ti ta kvom zah te vu ako je to mo-
gu e, a u tom slu a ju ugo vor sa od go va ra ju om iz me nom osta je na sna zi. Pra vi lo te sa dr ži ne 
na la zi se u la nu 141 srp skog ZOO, la nu 135 cr no gor skog ZOO, la nu 129 ma ke don skog 
ZOO, la nu 329 hr vat skog ZOO i la nu 141 ZOO Bo sne i Her ce go vi ne.

ee. Po de la ugo vor ne od red be na va že i i ne va že i deo

Za ko ni o za šti ti po tro ša a ze ma lja u e sni ca ne pred vi a ju mo gu  nost da se ne pra vi  na 
od red ba u po tro ša  kom ugo vo ru po de li na deo ko ji je ni štav i deo ko ji op sta je.

ff. Po sle di ce po ugo vor u ce li ni

Svi za ko ni ko ji ma se ure u ju obli ga ci o ni od no si, a ko ji po ti u od ju go slo ven skog Za ko-
na o obli ga ci o nim od no si ma, sa dr že od red be o de li mi  noj ni šta vo sti. Re  je o ap so lut noj ni-
šta vo sti jed ne ugo vor ne od red be. Ni šta vost ne ke od red be ugo vo ra ne po vla i ni šta vost i sa-
mog ugo vo ra, ako on mo že op sta ti bez ni šta ve od red be, i ako ona ni je bi la ni uslov ugo vo ra 
ni od lu u ju a po bu da zbog ko je je ugo vor za klju en. Pra vi lo te sa dr ži ne na la zi se u la nu 105 
srp skog ZOO, la nu 103 cr no gor skog ZOO, la nu 82 ma ke don skog ZOO, la nu 102 hr vat-
skog ZOO i la nu 105 ZOO Bo sne i Her ce go vi ne. 

c. Na kna da šte te

Pre ma za ko ni ma o za šti ti po tro ša a svih dr ža va ko je su pred met ove stu di je, pi ta nje na kna-
de pre tr plje ne šte te pre pu šte no je op štim pra vi li ma na ci o nal nog pra va o od go vor no sti za šte tu.

V.  Zah tev tran spa rent no sti iz la na 5 Di rek ti ve 93/13

Pre ma la nu 5 Di rek ti ve 93/13, ako su sve ili po je di ne od red be bu du eg ugo vo ra po tro-
ša u pred lo že ne u pi sa noj for mi, te od red be mo ra ju bi ti iz ra že ne jed no stav nim i ra zu mlji vim 
je zi kom. U slu a ju sum nje u po gle du zna e nja ugo vor ne od red be, pri me nju je se ono tu ma e-
nje ko je je naj po volj ni je za po tro ša a. 

Ide ja da od red be po tro ša  kog ugo vo ra mo ra ju bi ti tran spa rent ne, od no sno iz ra že ne jed-
no stav nim i ra zu mlji vim je zi kom, u skla du je sa oba ve za ma tr gov ca da u raz li i tim si tu a ci ja-
ma oba ve sti po tro ša a o svim po je di no sti ma ko je su od zna a ja za do no še nje ra ci o nal ne od-
lu ke o stu pa nju u ugo vor ni od nos. Ta kve oba ve ze tr gov ca pro pi sa ne su raz li i tim evrop skim 
po tro ša  kim di rek ti va ma.
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1. Zah tev da od red be bu du iz ra že ne jed no stav nim i ra zu mlji vim je zi kom

a. Pra vi la Di rek ti ve 93/13

Pre ma la nu 5 Di rek ti ve 93/13, tr go vac je du žan da po tro ša u sa op šti od red be bu du eg 
ugo vo ra jed no stav nim i ra zu mlji vim je zi kom. Ta dva kri te ri ju ma, jed no stav nost i ra zu mlji-
vost je zi ka ko jim su iz ra že ne ugo vor ne od red be, me u sob no se do pu nju ju. Zah tev tran spa-
rent no sti, to jest zah tev da je zik po tro ša  kog ugo vo ra bu de jed no sta van i ra zu mljiv, pod ra zu-
me va da u ugo vo ru ne ma ne ja sno a, po vo da za ne ra zu me va nje, ne do u mi ca, te da po tro ša  
mo že la ko da raz u me sa dr ži nu ugo vor nih od re da ba ko je mu tr go vac nu di. 

b. Tran spo no va nje pra vi la iz la na 5 Di rek ti ve 93/13

Go to vo sve dr ža ve u e sni ce tran spo no va le su pra vi lo iz la na 5 Di rek ti ve 93/13 u do ma-
e pra vo. Ne ke su to u i ni le do slov no, kao Al ba ni ja, dok su u dru gi ma pra vlje na od re e na od-

stu pa nja od iz ra za ko je je upo tre bio evrop ski za ko no da vac. 
Pre ma al ban skom Za ko nu o za šti ti po tro ša a, ako su sve ili po je di ne od red be bu du eg 

ugo vo ra po tro ša u pred lo že ne u pi sa noj for mi, te od red be mo ra ju bi ti iz ra že ne jed no stav-
nim i ra zu mlji vim je zi kom.179 Pra vi lo iste sa dr ži ne mo že se na i u la nu 80 ma ke don skog Za-
ko na o za šti ti po tro ša a, la nu 65, stav 1 cr no gor skog Za ko na o za šti ti po tro ša a i la nu 100 
hr vat skog Za ko na o za šti ti po tro ša a. Hr vat ski za ko no da vac oprav da no do da je uslo vi ma iz 
Di rek ti ve 93/13 zah tev da pi sa ne ugo vor ne od red be bu du la ko uo  lji ve. Pre ma la nu 93, 
stav 2 Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne, ugo vor ne od red be tre ba da bu du ra zu-
mlji ve i u ve zi s dru gim od red ba ma u istom ili dru gom ugo vo ru iz me u istih stra na uzi-
ma ju i u ob zir pri ro du pro iz vo da ili uslu ge i svih dru gih u e sni ka u ve zi sa za klju e njem 
ugo vo ra. 

Pre ma od red bi la na 142, stav 2 srp skog Za ko na o obli ga ci o nim od no si ma, op šti uslo vi 
for mu lar nih ugo vo ra mo ra ju se ob ja vi ti na uobi a je ni na in. Va že i srp ski Za kon o za šti ti po-
tro ša a ne pre u zi ma pra vi lo iz la na 5 Di rek ti ve 93/13: za ko no da vac ne po sta vlja zah tev da 
pi sa ne od red be po tro ša  kog ugo vo ra bu du iz ra že ne ja snim i ra zu mlji vim je zi kom. Pre ma 
NZZP (po me nu ti Na crt Za ko na o za šti ti po tro ša a ko ji je iz ra di lo Mi ni star stvo tr go vi ne i uslu-
ga Re pu bli ke Sr bi je), ugo vor na od red ba oba ve zu je po tro ša a ako je iz ra že na jed no stav nim i 
ja snim je zi kom, i ako bi je shva tio ra zu man o vek po tro ša e vog zna nja i in for mi sa no sti. Po-
red to ga, NZZP pro pi su je du žnost tr gov ca da ugo vor nu od red bu u i ni do stup nom po tro ša u 
pre za klju e nja ugo vo ra, na na in ko ji, s ob zi rom na ko ri š e no sred stvo ko mu ni ka ci je, po tro-
ša u pru ža stvar nu mo gu  nost da se upo zna sa sa dr ži nom od red be.

Pre ma pra vi lu iz va že eg srp skog Za ko na o za šti ti po tro ša a tip ski ugo vor mo ra da bu-
de na pi san na je zi ku ko ji je u slu žbe noj upo tre bi u Re pu bli ci Sr bi ji. U cr no gor skom Za ko nu 
o za šti ti po tro ša a sto ji da stan dard ne od red be u for mu lar nim ugo vo ri ma mo ra ju bi ti sa sta-
vlje ne na je zi ku ko ji je u slu žbe noj upo tre bi u Re pu bli ci. U pro tiv nom, tr go vac pod le že pre-
kr šaj noj od go vor no sti.180

c. Tu ma e nje pra vi la o tran spa rent no sti u na ci o nal nim pra vi ma

U al ban skom i ma ke don skom pra vu ne ma po seb nih pra vi la o tu ma e nju zah te va da od-
red be po tro ša  kog ugo vo ra bu du iz ra že ne jed no stav nim i ra zu mlji vim je zi kom. Cr no gor ski 
za ko no da vac po sta vio je ne dvo smi sle ni zah tev da tip ski po tro ša  ki ugo vor bu de na je zi ku ko-
ji je u zva ni  noj upo tre bi. Isto je u i nio srp ski za ko no da vac. U Za ko nu o za šti ti po tro ša a Bo-

179 lan 28, stav 1, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
180 lan 129, stav 1, ta ka 19, Zakon o zaštiti potroša a, Sl. list CG br. 26/07.
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sne i Her ce go vi ne sto ji da ugo vor ne od red be tre ba da bu du ra zu mlji ve. Ta ko ši ro ko po sta-
vljen zah tev mo ra se pod vrg nu ti do dat nom tu ma e nju. 

Hr vat ski za ko no da vac po ka zao je do bro raz u me va nje la na 5 Di rek ti ve 93/13, upot pu-
niv ši pra vi lo ko je je pre u ze to iz Di rek ti ve zah te vom da od red be po tro ša  kog ugo vo ra ko ji je 
za klju en u pi sa noj for mi mo ra ju bi ti la ko uo  lji ve. U tom smi slu, za kon ga ran tu je po tro ša u 
vi ši ste pen za šti te ne go Di rek ti va 93/13 i pri pa da ju a prak sa Evrop skog su da prav de. Raz li i-
ti ob li ci ne po šte nog po slo va nja, kao što je štam pa nje po tro ša  kog ugo vo ra iz u zet no sit nim 
slo vi ma, vre a ju pra vi lo o tran spa rent no sti ko je je pro pi sa no hr vat skim za ko nom. Na istom 
tra gu je srp ski NZZP ko ji pred vi a da je tr go vac du žan da ugo vor nu od red bu u i ni do stup-
nom po tro ša u pre za klju e nja ugo vo ra, na na in ko ji, s ob zi rom na ko ri š e no sred stvo ko mu-
ni ka ci je, po tro ša u pru ža stvar nu mo gu  nost da se upo zna sa sa dr ži nom te od red be. 

2. Po sle di ce ne do stat ka tran spa rent no sti

a. Pra vi la sa dr ža na u Di rek ti vi 93/13

U la nu 5 Di rek ti ve 93/13 sto ji da od red be ko je su po tro ša u pred lo že ne u pi sa noj for-
mi mo ra ju bi ti sro e ne jed no stav nim i ra zu mlji vim je zi kom i da se one tu ma e na na in ko ji 
je naj po volj ni ji po tro ša a. Evrop ski za ko no da vac u istom la nu pro pi su je da se iz lo že no pra-
vi lo o tran spa rent no sti ne pri me nju je u po stup ci ma za za šti tu ko lek tiv nih pra va po tro ša a. 

Prav na po sle di ca ugo va ra nja ne ja sne i ne ra zu mlji ve od red be sa sto ji se u pri me ni pra vi-
la tu ma e nja con tra pro fe ren tem, to jest tu ma e nju ugo vo ra na šte tu one stra ne ko ja je sa mo-
stal no ure di la sa dr ži nu for mu lar nog ugo vo ra. Di rek ti vom je pro pi sa no da se ne ja sna i ne ra zu-
mlji va od red ba tu ma i u ko rist po tro ša a, i to na na in ko ji je za nje ga naj po volj ni ji. Di rek ti-
va ne pro pi su je po sle di ce ugo va ra nja od red be is ka za ne jed no stav nim je zi kom ko ji ni je ra zu-
mljiv za po tro ša a.181

Di rek ti va 93/13 ne da je od go vor na jed no va žno pi ta nje ko je se ti e prav nih po sle di ca 
ne tran spa rent no sti. Re  je o pi ta nju da li ne tran spa rent nost jed ne ugo vor ne od red be nu žno zna-
i da je ta ugo vor na od red ba ne pra vi  na. Dru gim re i ma, da li je mo gu e da se ne ja sna i ne-

ra zu mlji va od red ba, ka da se pro tu ma i na na in ko ji je naj po volj ni ji za po tro ša a, ipak kva li-
Þ  ku je kao pra vi  na.

b. Pre no še nje pra vi la con tra pro fe ren tem u ze mlja ma u e sni ca ma

Pra vi lo iz la na 5 Di rek ti ve 93/13 na la že da se u slu a ju sum nje u po gle du zna e nja ugo-
vor ne od red be ta od red ba tu ma i na na in ko ji je naj po volj ni ji za po tro ša a. Al ban ski za ko-
no da vac do slov no je pre u zeo ovo pra vi lo i u slu a ju sum nje pro pi sao tu ma e nje ko je je naj-
po volj ni je za po tro ša a.182 

U Ma ke do ni ji i Bo sni i Her ce go vi ni za ko no da vac pro pi su je tu ma e nje u ko rist po tro ša a. 
U Cr noj Go ri i Hr vat skoj pra vi lo con tra pro fe ren tem na la že tu ma e nje ko je je po volj ni je (a 
ne naj po volj ni je) za po tro ša a. Srp ski Za kon o obli ga ci o nim od no si ma na la že tu ma e nje ne-
ja snih od re da ba u ko rist stra ne ko ja ni je sa sta vi la ugo vor, dok Za kon o za šti ti po tro ša a pro-
pi su je tu ma e nje u ko rist po tro ša a. Po me nu ti Na crt Za ko na o za šti ti po tro ša a ko ji je iz ra di-
lo Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je pred vi a da spor ne od red be po tro ša  kog 
ugo vo ra tre ba tu ma i ti u ko rist po tro ša a. To pra vi lo od no si lo bi se ka ko na ugo vor ne od red be 
ko je je una pred for mu li sao tr go vac, ta ko na od red be sa spo ra zum no ure e nom sa dr ži nom.

181 Cf. Martin Ebers, Unfair Contract Terms Directive, u: Hans Schulte-Nölke (ur.), Consumer Law 
Compendium, Universität Bielefeld, 2008, 415.

182 lan 28, stav 1, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
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i ni se da u svim dr ža va ma ko je su pred met ove stu di je, pra vi lo con tra pro fe ren tem va-
ži i ka da je ugo vor na od red ba na pi sa na jed no stav nim je zi kom, ali ipak ni je ra zu mlji va za po-
tro ša a.

c. Osta le po sle di ce ne tran spa rent no sti ugo vor nih od re da ba u na ci o nal nim pra vi ma

Cr no gor ski za ko no da vac pro pi sao je da for mu lar ni ugo vor mo ra bi ti sa sta vljen na je zi-
ku ko ji je u slu žbe noj upo tre bi Cr noj Go ri. Sli  nu od red bu sa dr ži va že i srp ski Za kon o za šti-
ti po tro ša a. U Cr noj Go ri se za klju e nje for mu lar nog po tro ša  kog ugo vo ra na je zi ku ko ji ni-
je u slu žbe noj upo tre bi pre kr šaj no sank ci o ni še.

aa. Po sto ja nje i kva li tet sa gla sno sti vo lja o ne tran spa rent nim od red ba ma

Svi za ko ni ko ji po ti u od ju go slo ven skog Za ko na o obli ga ci o nim od no si ma (a to su za-
ko ni o obli ga ci o nim od no si ma Cr ne Go re, Ma ke do ni je, Hr vat ske, Sr bi je i Bo sne i Her ce go vi-
ne), sa dr že pra vi lo ko je bi mo glo da bu de od zna a ja za pi ta nje ve za no sti po tro ša a onom od-
red bom for mu lar nog ugo vo ra ko ju ni je mo gao da raz u me. Pre ma tom pra vi lu, op šti uslo vi for-
mu lar nog ugo vo ra mo ra ju se ob ja vi ti na uobi a je ni na in i oba ve zu ju ugo vor nu stra nu sa mo 
ako su joj bi li po zna ti ili mo ra li bi ti po zna ti u a su za klju e nja ugo vo ra.

bb. Ne pra vi  nost ne tran spa rent nih od re da ba 

Ni jed na od dr ža va ko je su pred met ove stu di je ni je pro pi sa la da se od red be po tro ša  kog 
ugo vo ra ko je ni su na pi sa ne jed no stav nim i ra zu mlji vim je zi kom ima ju sma tra ti ne pra vi  nim. 
Dru gim re i ma, na ci o nal nim pra vi ma tih dr ža va ni je pro pi sa na ap so lut na ni šta vost ugo vor-
nih od re da ba ko je ni su tran spa rent ne.

cc. Ne ja sne prav ne si tu a ci je

Ne ja sna si tu a ci ja po sto ji svim ze mlja ma u e sni ca ma u po gle du prav nih po sle di ca ne-
tran spa rent no sti, od no sno gra an sko prav nih sank ci ja u slu a ju da tr go vac una pred for mu li še 
od red bu po tro ša  kog ugo vo ra je zi kom ko ji ni je jed no sta van i ra zu mljiv. Je dan od op štih uslo-
va pu no va žnog na stan ka ugo vo ra je ste sa gla snost iz ja vlje nih vo lja ugo vor nih stra na. Ni je ja-
sno u ko joj me ri ne tran spa rent nost ugo vor ne od red be uti e na po sto ja nje i kva li tet te sa gla-
sno sti. Svi za ko ni ko ji po ti u od ju go slo ven skog Za ko na o obli ga ci o nim od no si ma pro pi su ju 
da ugo vor ne na sta je ako me u stra na ma po sto ji ne spo ra zum o pri ro di ugo vo ra ili o osno vu 
ili o pred me tu oba ve ze.

3. Za klju ak

Ugo vor no po tro ša  ko pra vo Evrop ske uni je tre ba lo bi da pru ži od go vor na pi ta nje da li 
se sva ka ugo vor na od red ba ko ja ni je na pi sa na ja snim i ra zu mlji vim je zi kom nu žno sma tra ne-
pra vi  nom i sto ga ap so lut no ni štav nom; od no sno, da li je mo gu e da se ne ja sna i ne ra zu mlji-
va od red ba, ka da se pro tu ma i na na in ko ji je naj po volj ni ji za po tro ša a, ipak kva li Þ  ku je 
kao pra vi  na.

VI.  Po stup ci za za šti tu ko lek tiv nih pra va po tro ša a iz la na 7(2) Di rek ti ve 93/13

1. Op šti pre gled

Pre ma la nu 7(1) Di rek ti ve 93/13 dr ža va je du žna da pro pi še od go va ra ju a eÞ  ka sna 
prav na sred stva u ci lju spre a va nja tr go va ca da for mu lar nim ugo vo ri ma na me u po tro ša i ma 
ne pra vi  ne ugo vor ne od red be. To bi bi lo u in te re su po tro ša a i kon ku re na ta po me nu tih tr go-
va ca. Dr ža va je slo bod na da iza be re ko ja e to prav na sred stva bi ti. 
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lan7(2) Di rek ti ve 93/13 pred vi a sa mo da u tom smi slu dr ža va pro pi su je pra vi la po ko-
ji ma po je din ci i or ga ni za ci je za ko je za šti ta po tro ša a pred sta vlja le gi ti man in te res, mo gu da 
po kre nu po stu pak pred su dom ili or ga nom upra ve i da zah te va ju da se utvr di ne pra vi  nost op-
štih uslo va for mu lar nih ugo vo ra, ka ko bi se spre i lo da tr go vac na sta vi da po tro ša i ma na me-
e ne pra vi  ne ugo vor ne od red be. Ta kav po stu pak mo že se po kre nu ti odvo je no ili za jed no pro-

tiv od re e nog bro ja tr go va ca iz iste pri vred ne gra ne, kao i pro tiv nji ho vih udru že nja pre po ru-
u ju ugo va ra nje ne pra vi  nih op štih uslo va for mu lar nih po tro ša  kih ugo vo ra.

Go to vo sve dr ža ve ko je su pred met ove stu di je pro pi sa le su ta kva pra vi la. Iz u ze tak u 
tom smi slu pred sta vlja Sr bi ja. Po me nu ti Na crt Za ko na o za šti ti po tro ša a ko ji je iz ra di lo Mi-
ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je (NZZP) sa dr ži pra vi la ko ja se ti u za šti te ko lek-
tiv nih pra va po tro ša a u po gle du za bra ne ne pra vi  nih ugo vor nih od re da ba i raz li i tih ob li ka 
ne po šte nog po slo va nja.

2. Uprav na kon tro la ne pra vi  nih od re da ba

a. Ulo ga or ga na upra ve u ze mlja ma u e sni ca ma

Su bjek ti od go vor ni za za šti tu po tro ša a u Bo sni i Her ce go vi ni su Mi ni star stvo vanj ske 
tr go vi ne i eko nom skih od no sa, Om bud sman za za šti tu po tro ša a, Vi je e za za šti tu po tro ša a, 
Kon ku ren cij sko vi je e, nad le žni or ga ni en ti te ta i Br  ko Di strik ta BiH, ure di za kon ku ren ci ju 
i za šti tu po tro ša a en ti te ta, udru že nja po tro ša a, obra zov ne in sti tu ci je i me di ji i in spek cij ski 
i dru gi or ga ni u skla du sa za ko nom.183 

U Hr vat skoj, to su Mi ni star stvo go spo dar stva, ra da i pod u zet ni štva, Mi ni star stvo zdrav-
stva i so ci jal ne skr bi, Dr žav ni in spek to rat, Agen ci ja za elek tro ni  ke me di je (u slu a ju po vre-
de Za ko na o elek tro ni  kim me di ji ma), Pra vo bra ni telj za dje cu (u slu a ju po stu pa nja u su prot-
no sti s od red ba ma Za ko na o za šti ti po tro ša a ko ji ma se ure u je ne po šte na po slov na prak sa), 
“Po tro ša “ – Hr vat ski sa vez udru ga za za šti tu po tro ša a, Sa vez udru ga za za šti tu po tro ša a 
Hr vat ske.184 

Po stu pak za bra ne ne pra vi e nih ugo vor nih od re da ba i ne po šte nog po slo va nja pre ma srp-
skom NZZP mo gu da po kre nu po tro ša  ke or ga ni za ci je ko je su za to po seb no ovla š e ne, pri vred-
ne, pro fe si o nal ne i za nat ske ko mo re i mi ni star stvo nad le žno za po slo ve za šti te po tro ša a. 

U al ban skom pra vu, dr žav ni or ga ni u i ju nad le žnost spa da za šti ta po tro ša a i po tro ša -
ke or ga ni za ci je ko je su ste kle sta tus za stup ni ka ko lek tiv nih in te re sa po tro ša a, mo gu da po-
kre u po stup ke ko lek tiv ne za šti te pred su dom i pred Ko mi si jom za za šti tu po tro ša a. 

Na su prot to me, u Cr noj Go ri i Ma ke do ni ji dr žav ni or ga ni ne ma ju ovla š e nja da po kre-
u po stu pak ko lek tiv ne za šti te pred su dom. 

U Cr noj Go ri, od re e ni dr žav ni or ga ni ima ju du žnost da oba ve ste po tro ša a o to me da 
svo ja pra va mo že da za šti ti u po stup ku pred su dom. Nad zor nad spro vo e njem Za ko na o za-

183 lan 98, u vezi sa lanom 121, Zakon o zaštiti potroša a, Sl. glasnik BiH br. 25/06.
184 Upor. lan 132, stav 2, Za kon o za šti ti po tro ša a, NN RH br. 79/07, 125/07, 79/09, 89/09. Pra vo 

da po kre nu po stu pak pred su dom ima la su sle de a prav na li ca: Hr vat ska go spo dar ska ko mo ra, Hr vat ska 
obrt ni  ka ko mo ra, Hr vat ska udru ga po slo da va ca, Hr vat ska udru ga ba na ka, Hr vat ski ured za osi gu ra nje, 
“Po tro ša “ – Hr vat ski sa vez udru ga za za šti tu po tro ša a, Sa vez udru ga za za šti tu po tro ša a Hr vat ske 
(Ured ba o od re i va nju prav nih oso ba ovla šte nih za pod no še nje tu žbe u ve zi sa za bra nom ko ri šte nja ne-
po šte nih ugo vor nih od re da ba u po tro ša  kim ugo vo ri ma, NN HR 41/08). Na kon što je do šlo do iz me na 
Za ko na o za šti ti po tro ša a (NN RH br. 79/09), na pred log mi ni stra nad le žnog za po slo ve za šti te po tro ša a, 
Vla da Re pu bli ke Hr vat ske usvo ji la je no vu Ured bu i od re di la li ca ovla e na za po kre ta nje po stup ka pred 
nad le žnim tr go vin skim su dom ra di za šti te ko lek tiv nih in te re sa po tro ša a (Ured ba o od re i va nju oso ba 
ovla šte nih za po kre ta nje po stup ka ra di za šti te ko lek tiv nih in te re sa po tro ša a, NN RH br. 124/09).
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šti ti po tro ša a vr ši mi ni star stvo nad le žno za po slo ve za šti te po tro ša a pre ko tr ži šnih in spek to-
ra. In spek cij ski nad zor vr še i dru ga re sor na mi ni star stva, Cen tral na ban ka i dru gi nad le žni or-
ga ni.185 Po je di ni dr žav ni or ga ni ima ju iz ri i ta ovla š e nja u po gle du kon tro le op štih uslo va for-
mu lar nih po tro ša  kih ugo vo ra.186 U ne kim slu a je vi ma ta ovla š e nja su sa ve to dav ne pri ro-
de.187 

Pre ma Za ko nu o obli ga ci o nim od no si ma Ma ke do ni je (kao i pre ma dru gim za ko ni ma ko-
ji de ri vi ra ju iz ju go slo ven skog Za ko na o obli ga ci o nim od no si ma) dr žav ni tu ži lac mo že da 
zah te va od su da da utvr di ni šta vost od re e nog ugo vo ra ili ugo vor ne od red be.

b. Is tra žna ovla š e nja dr žav nih or ga na

U ne kim od ze ma lja ko je su pred met ove stu di je uprav ni or ga ni ima ju od re e na is tra žna 
ovla š e nja. Ta kav je slu aj sa or ga nom nad le žnim za nad zor nad tr ži štem u Al ba ni ji. U Cr noj 
Go ri, in spek cij ski nad zor pod ra zu me va da nad le žni or ga ni ima ju oba ve zu da pri me i re a gu ju 
na sva ku pri tu žbu po tro ša a i da u te svr he od tr gov ca zah te va ju da im sta vi na ras po la ga nje 
od re e na do ku men ta i in for ma ci je. 

Om bud sman za za šti tu po tro ša a u Bo sni i Her ce go vi ni ima du žnost da is tra žu je ak tiv-
no sti na tr ži štu usmje re ne pre ma po tro ša u po slu žbe noj du žno sti ili po osno vu žal bi, kao i 
da pre po ru u je upo tre bu od re e nih ugo vor nih od re da ba u po seb nim sek to ri ma po slo va nja.188 

c. Pre go vo ri i smer ni ce

Tre ba raz mo tri ti mo gu  nost da dr žav ne in sti tu ci je u e stvu ju u pre go vo ri ma i da ju smer-
ni ce u po gle du pra vi  no sti op štih uslo va for mu lar nih po tro ša  kih ugo vo ra. 

Ta kva mo gu  nost po sto ji u Bo sni i Her ce go vi ni, gde je du žnost om bud sma na za za šti tu 
po tro ša a da pre po ru u je upo tre bu od re e nih stan dard nih ugo vor nih od re da ba u ugo vo ri ma 
ko ji se ko ri ste u po seb nim sek to ri ma po slo va nja, kao i da pre go va ra s pred stav ni ci ma od re e-
nih tr go vin skih udru že nja o mo de li ma ugo vo ra ko ji se pri mje nju ju u spe ci Þ  nim sek to ri ma 
po slo va nja. 

Al ban ska mi ni star stva u i ju nad le žnost spa da ju po slo vi iz obla sti eko no mi je, tr go vi ne 
i ener ge ti ke u e stvu ju u iz ra di ko dek sa po na ša nja i tip skih ugo vo ra, u sa rad nji sa pri vred nim 
su bjek ti ma.189 

Cr no gor sko mi ni star stvo nad le žno za po slo ve za šti te po tro ša a pro u a va i da je pred lo-
ge ko ji se od no se na po tro ša e i po li ti ku za šti te po tro ša a. Po red to ga, van sud ska za šti ta u Cr-
noj Go ri ostva ru je se pre ko Ar bi tra žnog od bo ra za van sud sko rje ša va nje spo ro va po tro ša a. 
Pre ma la nu 92 Za ko na o ban ka ma Cr ne Go re, ban kar ski om bud sman da je pre po ru ke ban ka-
ma i mi kro kre dit nim Þ  nan sij skim in sti tu ci ja ma i kre dit nim uni ja ma za po bolj ša nje od no sa 
pre ma kli jen ti ma. Oba na ve de na me ha ni zma mo gu se pri me ni ti u slu a ju ne pra vi  nih op štih 
uslo va for mu lar nih po tro ša  kih ugo vo ra.

185 lan 124, Zakon o zaštiti potroša a, Sl. list RCG br. 26/07.
186 Ope ra tor jav ne elek tron ske ko mu ni ka ci o ne mre že oba ve zan je da tip ski pret plat ni  ki ugo vor 

za sva ki od ser vi sa elek tron skih ko mu ni ka ci ja ko ji su u po nu di ope ra to ra do sta vi na sa gla snost Sa vje tu 
Agen ci je za elek tron ske ko mu ni ka ci je i po štan sku dje lat nost. Vid. lan 102, Za kon o elek tron skim ko mu-
ni ka ci ja ma, Sl. list RCG br. 50/2008.

187 Ban kar ski om bud sman da je pre po ru ke ban ka ma i mi kro kre dit nim Þ  nan sij skim in sti tu ci ja ma i 
kre dit nim uni ja ma za po bolj ša nje od no sa pre ma kli jen ti ma, što se mo že pri me ni ti i na op šte uslo ve for mu-
lar nih po tro ša  kih ugo vo ra. Vid. lan 92, Za kon o ban ka ma, Sl. list RCG br. 17/08.

188 lan 101, Zakon o zaštiti potroša a, Sl. glasnik BiH br. 25/06.
189 lan 49, stav 2, ta ke d, h, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
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d. Ovla š e nje jav nih or ga na da iz da ju na lo ge

U po je di nim dr ža va ma or ga ni upra ve ovla š e ni su da tr gov ci ma iz da ju od re e ne na lo ge 
u po gle du ne pra vi  nih od re da ba u po tro ša  kim ugo vo ri ma. U Al ba ni ji, to ovla š e nje (po red 
su do va) ima Ko mi si ja za za šti tu po tro ša a.190 U Bo sni i Her ce go vi ni, la nom 101 Za ko na o 
za šti ti po tro ša a pro pi sa na je du žnost om bud sma na za za šti tu po tro ša a da do no si od lu ke i 
pred u zi ma dru ge me re u slu a je vi ma pri tu žbi po tro ša a ili kr še nja do brih po slov nih obi a ja, 
a la nom 103 nje go va nad le žnost da iz da je in struk ci je za pre sta nak ak tiv no sti ko je su u su-
prot no sti s po tro ša  kom le gi sla ti vom i da iz no si te in struk ci je pred sud.

Va že i Za kon o za šti ti po tro ša a i Za kon o obli ga ci o nim od no si ma Re pu bli ke Sr bi je ne 
sa dr že pra vi la i jim pro pi si va njem bi bi la is pu nje na oba ve za dr ža ve iz la na 7 Di rek ti ve 
93/13. Pre ma NZZP (po me nu ti Na crt Za ko na o za šti ti po tro ša a ko ji je iz ra di lo Mi ni star stvo 
tr go vi ne i uslu ga Re pu bli ke Sr bi je), ka da utvr di da je do šlo do po no vlje nog ugo va ra nja ili pre-
po ru i va nja ugo vor ne od red be ko ja se sma tra ne pra vi  nom, mi ni star stvo nad le žno za po slo-
ve za šti te po tro ša a mo že da na lo ži da se sa ti me bez od la ga nja pre sta ne, za tim da na lo ži li cu 
da vra ti ko ri sti ko je je na taj na in ste klo, da za bra ni po nov no ugo va ra nje ili pre po ru i va nje 
ta kve od red be i da iz da uput stvo da se od lu ka ob ja vi o tro šku li ca ko jem je iz re e na za bra-
na. 

U osta lim dr ža va ma ko je su pred met ove stu di je ne ma ta kvih pra vi la. Tre ba pri me ti ti da 
e u Hr vat skoj na osno vu la na 132 Za ko na o za šti ti po tro ša a, pre po kre ta nja po stup ka za za-

šti tu ko lek tiv nih in te re sa po tro ša a, ovla š e na li ca pret hod no pi sa no upo zo ri ti tr gov ca da e 
se pro tiv nje ga po kre nu ti po stu pak u slu a ju da ne pre ki ne s ne do pu šte nim po na ša njem u ro-
ku od 14 da na.191

3. Sud ska kon tro la ne pra vi  nih od re da ba

a. Vr ste po stu pa ka pred vi e nih na ci o nal nim pra vi ma

Go to vo sve po me nu te dr ža ve pro pi su ju po stup ke za bra ne ugo va ra nja, ili pre po ru i va nja 
da se ugo va ra ju, ne pra vi  ne od red be u po tro ša  kim ugo vo ri ma. Iz u ze tak je Sr bi ja u ko joj ni-
je tran spo no van lan 7 Di rek ti ve 93/13. Me u tim, NZZP pred vi a da na pred log ovla š e nih 
pred la ga a sud mo že da ogla si ni štav nom ne pra vi  nu od red bu, da na lo ži li cu da bez od la ga-
nja pre ki ne upo tre bu te ne pra vi  ne od red be u po slo va nju s po tro ša i ma, da na lo ži vra a nje 
ko ri sti ko ja je na taj na in ste e na, da za bra ni po nov nu upo tre bu te ne pra vi  ne od red be i da 
od re di da se od lu ka ob ja vi o tro šku ono ga ko me je iz re e na za bra na. Tre ba is ta i da NZZP 
ure u je i skra e ni po stu pak.

Pre ma pra vi li ma al ban skog Za ko na o par ni  nom po stup ku, sud mo že da za bra ni od re e-
no po stu pa nje, da na lo ži da se pre sta ne sa od re e nim po stu pa njem, i da na lo ži ob ja vlji va nje 
is prav ke ili ob ja vlji va nje do ne te od lu ke u od go va ra ju em ob li ku, u ce li ni ili de li mi  no, u ci-
lju ot kla nja nja traj nih po sle di ca da tog po stu pa nja. Na su prot to me, od ma ke don skih su do va 
mo že se zah te va ti je di no da utvr de ni šta vost ugo vo ra ili ugo vor ne od red be.192

Pre ma la no vi ma 120 i 122, stav 2 i 4, Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne 
ko ji ma je iz vr še na oba ve za dr ža ve iz la na 7(2) Di rek ti ve 93/13, nad le žni sud e svo jim ak-

190 lan 55, Zakon o zaštiti potroša a, Sl. list RAl br. 61/08.
191 In spek to ri mi ni star sta va nad le žnog za po slo ve za šti te po tro ša a i Dr žav ni in spek to rat bi li su ovla-

š e ni da iz rek nu nov a nu ka znu u iz no su od 10.000 do 100.000 HRK (cca. 1.370 do 13.700 EUR) prav-
nom li cu ko je na me e uslo ve ugo vo ra ko ji su ne pra vi  ni u smi slu od re da ba Za ko na o za šti ti po tro ša a. Ta 
mo gu  nost uki nu ta je iz me na ma hr vat skog Za ko na o za šti ti po tro ša a (NN RH br. 79/09). 

192 lan 83, Zakon o zaštiti potroša a, Sl. list RMak br. 38/04, 77/07, 103/08.
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tom na re di ti pre sta nak bi lo ka kvog i na ili prak se ko ji su u su prot no sti s od red ba ma Za ko na 
o za šti ti po tro ša a ili dru gih pro pi sa, a ko ji šte te za jed ni  kim in te re si ma po tro ša a. Sud ima 
ovla šte nja da na lo ži ob ja vlji va nje pre su de u ce lo sti ili de li mi  no u me di ji ma ili da za tra ži ko-
rek tiv nu iz ja vu od tu že ne stra ne. U slu a ju kr še nja od re da ba ko je se od no se na po sta vlja nje 
ne ko rekt nih uslo va u po tro ša  kim ugo vo ri ma, po stu pak pred nad le žnim su dom mo že bi ti po-
kre nut za jed ni  ki ili po je di na  no pro tiv tr go va ca iz istog eko nom skog sek to ra ili nji ho vih aso-
ci ja ci ja, ko ji ko ri ste ili pre po ru u ju po sta vlja nje sli  nih ne ko rekt nih uslo va. U istom po stup-
ku, in sti tu ci ja ili udru že nje ima ovla šte nja da zah ti je va kom pen za ci ju za šte tu na ne se nu ko lek-
tiv nim in te re si ma po tro ša a.193 Na kna da šte te mo že se zah te va ti po pra vi li ma Za ko na o obli-
ga ci o nim od no si ma.

Pra vi li ma iz Gla ve II, Deo V hr vat skog Za ko na o za šti ti po tro ša a ure en je po stu pak 
za za šti tu ko lek tiv nih in te re sa po tro ša a. Na osno vu la na 131(1) sva ko ovla š e no li ce ima 
pra vo da po kre ne po stu pak za za šti tu ko lek tiv nih in te re sa po tro ša a pro tiv li ca ko je de lu je u 
su prot no sti sa za kon skim od red ba ma o ne pra vi  nim od red ba ma u po tro ša  kim ugo vo ri ma. 
Po stu pak mo že bi ti po kre nut pro tiv po je di nog tr gov ca ili gru pe tr go va ca iz istog pri vred nog 
sek to ra, i je je po stu pa nje u su prot no sti sa po me nu tim od red ba ma, pro tiv ko mor skih i in te re-
snih udru že nja tr go va ca ko je pre po ru u ju pro tiv prav no po stu pa nje, ili pro tiv sa sta vlja a ko-
dek sa po stu pa nja tr go va ca ko ji ma se pre po ru u je ne po šte no po slo va nje. Va žno je na po me nu-
ti da do do no še nja ko na  ne od lu ke sud mo že od re di ti pri vre me nu me ru ko jom na la že pre kid 
od re e nog po stu pa nja ko je je su prot no za kon skim od red ba ma o ne po šte nim od red ba ma u po-
tro ša  kim ugo vo ri ma. Na osno vu la na 136, sud e od lu kom: 1) utvr di ti in po vre de pro pi sa 
o za šti ti po tro ša a i pre ci zno ga de Þ  ni sa ti; 2) na re di ti tu že nom da pre ki ne po stu pa nje ko je je 
pro tiv no pro pi si ma o za šti ti po tro ša a, te na re di ti mu da, uko li ko je to mo gu e, usvo ji me re 
ko je su po treb ne za ukla nja nje štet nih po sle di ca sop stve nog pro tiv prav nog po stu pa nja, i 3) za-
bra ni ti mu ta kvo ili sli  no po na ša nje ubu du e. Ta od lu ka oba ve zu je tu že nog da se ubu du e 
uz dr ži od istog ili sli  nog pro tiv prav nog po stu pa nja u od no su na sve po tro ša e ( lan 138). 
Sud e na re di ti tu že nom da ob ja vi u ce lo sti ili de li mi  no od lu ku o vla sti tom tro šku, ako to ob-
ja vlji va nje mo že da do pri ne se da se ubla že ili pot pu no sti ot klo ne štet ne po sle di ce po vre de 
pro pi sa o za šti ti po tro ša a ( lan 136a). Opi sa ni po stu pak ne spre a va li ce ko jem je šte ta na ne-
ta da po kre ne pred nad le žnim su dom po stu pak za na kna du šte te pro tiv li ca ko je mu je pri i ni-
lo šte tu ne do pu šte nim po stu pa njem, ili da po kre ne pred nad le žnim su dom po stu pak za po ni-
šte nje ili utvr e nje ni šta vo sti ugo vo ra ko ji je za klju en pod uti ca jem ne do pu šte nog po stu pa-
nja, od no sno da pred su dom po kre ne bi lo ko ji dru gi po stu pak ko jim e zah te va ti ostva ri va nje 
svo jih pra va iz Za ko na o za šti ti po tro ša a ili dru gih za ko na ( lan 140). Šta vi še, sud ska od lu-
ka do ne ta u po stup ku za za šti tu ko lek tiv nih in te re sa po tro ša a oba ve zu je osta le su do ve u po-
stup ku ko ji po tro ša  li  no po kre ne ra di na kna de šte te pri i nje ne po na ša njem tu že ni ka. Na kna-
da šte te mo že se do bi ti pre ma pra vi li ma gra an skog pra va.

Cr no gor ski Za kon o za šti ti po tro ša a sa dr ži pra vi la o sud skoj za bra ni ne pra vi  nih od re-
da ba u po tro ša  kim ugo vo ri ma.194 Mo gu  nost iz ri ca nja za bra ne li ci ma ko ja pre po ru u ju ugo-
va ra nje tih od re da ba ni je iz ri i to ure e na, što ni je u skla du sa Di rek ti vom 93/13.195 Mo gu e 
je iz ri ca nje pri vre me ne za bra ne u hit nom po stup ku. Pre ma la nu 114, stav 2, sud mo že do do-

193 lan 123, Zakon o zaštiti potroša a, Sl. glasnik BiH br. 25/06.
194 lan 114, Zakon o zaštiti potroša a, Sl. list CG br. 26/07.
195 Izricanje sudske zabrane licima koja preporu uju ugovaranje nepravi nih odredaba nije izri ito 

ure eno crnogorskim pravom. Me utim, zakonske odredbe mogle bi se tuma iti tako da je izricanje 
takve zabrane mogu e, budu i da se po Zakonu o zaštiti potroša a tužba može podneti i protiv udruženja 
trgovaca, koja po pravilu predlažu modele ugovora.
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no še nja od lu ke da za bra ni ko ri š e nje ugo vor nih od red bi za ko je se u i ni ve ro vat nim da ni su 
pra vi  ne. Po tro ša  i je je pra vo ili in te res po vre en mo že da pod ne se zah tev za na kna du šte-
te pred nad le žnim su dom, u skla du sa op štim pro pi si ma. To mo že da u i ni i or ga ni za ci ja po-
tro ša a.196

b. Pred log za iz ri ca nje sud ske za bra ne

Po red dr žav nih in sti tu ci ja o ko ji ma je ve  bi lo re i, pred log za iz ri ca nje za bra ne ne pra-
vi  nih od re da ba su du mo gu da pod ne su po tro ša  ke or ga ni za ci je. Ono to mo gu da u i ne sa mo-
stal no (u Ma ke do ni ji i Cr noj Go ri) ili pre ko udru že nja po tro ša  kih or ga ni za ci ja (u Al ba ni ji, 
Hr vat skoj i Bo sni i Her ce go vi ni). NZZP (po me nu ti Na crt Za ko na o za šti ti po tro ša a ko ji je 
iz ra di lo Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je) pred vi a ak tiv nu le gi ti ma ci ju ka ko 
po tro ša  kih or ga ni za ci ja, ta ko udru že nja po tro ša  kih or ga ni za ci ja. Pre ma od red ba ma NZZP 
ak tiv no su le gi ti mi sa ne i pri vred ne, pro fe si o nal ne i za nat ske ko mo re. U cr no gor skom pra vu, 
pra vo da se zah te va iz ri ca nje za bra ne ne pra vi  nih od re da ba da to je i po tro ša u kao po je din-
cu, ko ji mo že da pod ne se tu žbu nad le žnom su du pro tiv po je di nog tr gov ca, vi še tr go va ca ko ji 
po slu ju u istom pri vred nom sek to ru ili udru že nja tr go va ca ra di po ni šte nja ne pra vi  nih ugo-
vor nih od re da ba, uklju u ju i od red be sa cr ne li ste.

c. Prav ne po sle di ce ko lek tiv nih po stu pa ka: Prin cip res ju di ca ta

U ve i ni ze ma lja ko je su pred met ove stu di je sud ska od lu ka mo že ima ti dej stvo sa mo 
pre ma tr gov cu ko ji je stra na u spo ru. Ta od lu ka ne ma dej stva pre ma dru gim tr gov ci ma ko ji 
ugo va ra ju iste ili sli  ne ne pra vi  ne od red be u for mu lar nim po tro ša  kim ugo vo ri ma. Me u-
tim, po je di ni na ci o nal ni pro pi si do pu šta ju da se po stu pak po kre ne pro tiv vi še tr go va ca ko ji 
po slu ju u istom pri vred nom sek to ru ili udru že nja tr go va ca i da se na taj na in do e do sud ske 
od lu ke ko ja oba ve zu je ve i broj tr go va ca. Ta kav je slu aj u Bo sni i Her ce go vi ni, Hr vat skoj, 
Ma ke do ni ji i pre ma srp skom NZZP. U ne kim dr ža va ma, pri me ra ra di u Hr vat skoj i Bo sni i 
Her ce go vi ni, dru štve ni zna aj sud ske od lu ke mo že da se pro ši ri ob ja vlji va njem pre su de ili is-
prav ke. 

I po red op šteg pra vi la res ju di ca ta, u cr no gor sko pra vo uve de na je jed na no vi na. Na i me, 
pre ma la nu 114, stav 3, cr no gor skog Za ko na o za šti ti po tro ša a, una pred for mu li sa na od red-
ba po tro ša  kog ugo vo ra mo že se ospo ra va ti pred su dom u po gle du prav nog dej stva u pred-
met nom slu a ju kao i u po gle du sli  nih od red bi bu du ih ugo vo ra. To pra vi lo usme re no je, iz-
me u osta log, pro tiv iz i gra va nja pre su de od stra ne tr go va ca, bu du i da za bra nju je sva ko bu-
du e ugo va ra nje ne sa mo iste, ne go i sli  nih od re da ba.

4. Za klju ak

Op šti za klju ak je sle de i. Sve dr ža ve ko je su pred met ove stu di je upu sti le su se u od re-
e nom ste pe nu u za da tak da tran spo nu ju Di rek ti vu 93/13 u na ci o nal no pra vo. Bu du i da je 

pro šlo krat ko vre me od im ple men ta ci je di rek ti ve u do ma a pra va, te da se no va na ci o nal na 
pra vi la tek krat ko vre me pri me nju ju, mo žda je pre vi še ra no za du blje raz ma tra nje prak ti  nih 
im pli ka ci ja oba vlje nog po sla. In sti tu ci je ko je su do bi le po treb na ovla š e nja u obla sti za šti te 
pra va i in te re sa po tro ša a još uvek su mla de i po treb no je da ti im vre me na za raz voj pre ne go 
što nji hov rad bu de bio oce njen. U slu a ju Sr bi je, ako NZZP (Na crt Za ko na o za šti ti po tro ša-
a ko ji je iz ra di lo Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je) u e u za ko no dav ni po stu-

pak u ob li ku u ka kvom je sa da (jun 2010. go di ne), i ni se da e zah tev da se u srp sko pra vo 
tran spo nu je Di rek ti va 93/13 bi ti za do vo ljen.

196 lan 112, Zakon o zaštiti potroša a, Sl. list CG br. 26/07.
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VII.  Prak ti an uti caj Di rek ti ve o ne pra vi  nim ugo vor nim od red ba ma

1. Uti caj na ni vo za šti te po tro ša a

U pra vi ma dr ža va ko je su pred met ove stu di je i ra ni je su po sto ja la pra vi la pre ma ko ji ma 
sud mo že da od bi je pri me nu po je di nih od red bi op štih uslo va ko je li ša va ju stra nu, ko ja pri stu-
pa ugo vo ru, od re e nih pra va ili su ina e ne pra vi  ne ili pre te ra no stro ge pre ma njoj. 

U me ri u ko joj je u po je di nim na ci o nal nim pra vi ma tran spo no va na Di rek ti va 93/13, po-
tro ša i ma je ga ran to va na ja a za šti ta od ne pra vi  nih ugo vor nih od re da ba ko je je una pred for-
mu li sao tr go vac. U prak ti  nom smi slu, po tro ša i se ret ko po zi va ju na pra vi la pre u ze ta iz Di-
rek ti ve 93/13, pa je i sud ska prak sa ko ja se ti e tih pra vi la ve o ma skrom na.197

Ne ma po da ta ka o bit nim pro me na ma u na i nu po slo va nja, to jest o na sto ja nju tr go va ca 
da obez be de po što va nje pra vi la ko ji ma je do ma i za ko no da vac tran spo no vao Di rek ti vu 
93/13, ta ko što e ko ri go va ti op šte uslo ve for mu lar nih ugo vo ra. Uti sak je da kre dit ne in sti tu-
ci je i osi gu ra va ju a dru štva na me u ne pra vi  ne od red be u po tro ša  kim ugo vo ri ma e š e ne-
go što to dru gi i ne. Sve na ve de no uka zu je na sla bu edu ko va nost po tro ša a i na manj ka vo sti 
u me ha ni zmi ma za šti te nji ho vih in di vi du al nih i ko lek tiv nih pra va.

2. Do dat na op te re e nja ili tro ško vi za tr gov ce

Ne do sta ci od ko jih pa te me ha ni zmi za ostva ri va nje i za šti tu pra va ko ja su po tro ša i ma 
ga ran to va na Di rek ti vom 93/13, do vo de do to ga da Di rek ti va 93/13 za pra vo ne stva ra zna aj-
na do dat na op te re e nja i tro ško ve za tr gov ce. 

3. Po seb ne te ško e u ve zi sa tran spo no va njem Di rek ti ve 93/13

Ni su uo e ne.

197 U Hrvatskoj postoje brojne sudske odluke koje se pozivaju na odredbe Zakona o obveznim 
odnosima o opštim uslovima formularnih ugovora.
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C.  DI REK TI VA O UGO VO RI MA NA DA LJI NU (97/7)
Ko or di na to ri: Na da Dol la ni i Ne da Zdra ve va / 

Ja dran ka Da bo vi -Ana sta sov ska / Ne nad Ga vri lo vi

I.  Za ko no dav stvo ze ma lja u e sni ca pre usva ja nja Di rek ti ve o ugo vo ri ma na da lji nu

Pre tran spo no va nja Di rek ti ve 97/7, za šti ta po tro ša a u obla sti pro da je na da lji nu bi la je 
pri li  no be zna aj na. Pre usva ja nja pr vih za ko na o za šti ti po tro ša a, ni jed no za ko no dav stvo 
ze ma lja u e sni ca ni je sa dr ža va lo ni ka kvu iz ri i tu od red bu ni ti su ima li ika kvu sli  nu za šti tu 
u obla sti pro da je na da lji nu, osim Hr vat ske ko ja je re gu li sa la pro da ju na da lji nu la nom 16d 
sta rog Za ko na o tr go vi ni198 kao ugo vor iz me u tr gov ca i po tro ša a, gde se jed no ili vi še sred-
sta va za ko mu ni ka ci ju na da lji nu upo tre blja va do za klju e nja ugo vo ra.

Po ku ša ji da se tran spo nu je Di rek ti va o ugo vo ri ma na da lji nu su po e li ka da su pr vi za-
ko ni o za šti ti po tro ša a stu pi li na sna gu. Dok su u Hr vat skoj i Bo sni, ugo vo ri o ugo vo ri ma na 
da lji nu bi li re gu li sa ni u ce lo sti Za ko nom o za šti ti po tro ša a iz 2003199 i Za ko nom o za šti ti po-
tro ša a iz 2002200, al ban ski Za kon o za šti ti po tro ša a iz 2003201 i ma ke don ski Za kon o za šti-
ti po tro ša a iz 2000202 su po sti gli sa mo de li mi  nu im ple men ta ci ju i ni su svi aspek ti pro da je 
na da lji nu nji ma bi li ob u hva e ni. Na dru goj stra ni, Sr bi ja i Cr na Go ra, upr kos usva ja nju Sa-
ve znog Za ko na o Za šti ti po tro ša a iz 2002203, te ško da su na i ni li ika kav po ku šaj da se tran-
spo nu je Di rek ti va o ugo vo ri ma na da lji nu; i ume sto to ga na pro da ju na da lji nu i ugo vo re o 
uslu ga ma pri me nji va li su se op šti pro pi si za ko na o ugo vo ri ma (to jest, Za kon o obli ga ci o nim 
od no si ma). 

Mno go bo lja har mo ni za ci ja je po stig nu ta no vim za ko ni ma o za šti ti po tro ša a usvo je nim 
od stra ne ze ma lja u e sni ca. Al ba ni ja je pro ve la sko ro pot pu no tran spo no va nje Di rek ti ve o 
ugo vo ri ma na da lji nu Za ko nom o za šti ti po tro ša a iz 2008204, ko ji je do pu njen pra vi li ma o im-
ple men ta ci ji. Bo sna je re gu li sa la ugo vo re o ugo vo ri ma na da lji nu Za ko nom o za šti ti po tro ša-
a iz 2006205, ko ji je za dr žao mno ge sli  no sti sa ra ni jom ver zi jom, uz ma nje iz me ne. Usva ja-

njem no vog Za ko na o za šti ti po tro ša a iz 2007206 Hr vat ska je u pot pu no sti re gu li sa la pred met-
no pi ta nje. Ma ke do ni ja je usva ja njem no vog Za ko na o za šti ti po tro ša a iz 2004207 po di gla 
har mo ni za ci ju unu tra šnjeg za ko no dav stva sa Di rek ti vom o ugo vo ri ma na da lji nu na mno go 
vi ši ni vo. Isto se mo že re i za cr no gor ski Za kon o za šti ti po tro ša a iz 2007208. Po red to ga, no-

198 Zakon o trgovini, NN br. 11/96, 30/99, 75/99, 76/99, 62/01, 109/01.
199 Zakon o zaštiti potroša a – Glava VII. Dela II., lan 35-55; NN br. 96/03.
200 Zakon o zaštiti potroša a, Sl. glasnik BiH br. 17/02.
201 Zakon o zaštiti potroša a, Sl. list RA Br. 9135/03.
202 Zakon o zaštiti potroša a Sl. list RM Br. 63/2000.
203 Sa ve zni Za kon o za šti ti po tro ša a, Sl. list SRJ Br. 37/02. Po sve tio je tri pa su sa si tu a ci ji pro da je 

na da lji nu (i od vra ta do vra ta) – se dam da na za od u sta ja nje, bez tro ško va i oprav da nja; rok za od u sta ja nje 
od ro be je bio od da na nje nog pri ma nja, a za uslu ge od da na za klju i va nja ugo vo ra, i ko na  no, po tro ša  je 
bio u oba ve zi da pla ti tro ško ve vra a nja ro be.

204 Deo IV, Poglavlje II ( lan 36-39) Zakona o zaštiti potroša a, Sl. list RA Br. 61/08, i Odluka Saveta 
Ministara „O ugovorima o prodaji na daljinu“, Sl. list RA Br. 64/2009.

205 lan 42-51 Zakona o zaštiti potroša a, Sl. glasnik BiH br. 25/06.
206 Glava VII. Dela II. ( lan 36-55 Zakona o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
207 Zakon o zaštiti potroša a , Sl. list RM Br. 38/04.
208 Zakon o zaštiti potroša a , Sl. list RCG Br. 26/07, koji sadrži posebno poglavlje, me utim, još 

uvek sa odre enim varijacijama i/ili proširenja podru ja Direktive.
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vi Za kon o Unu tra šnjoj tr go vi ni Cr ne Go re ta ko e sa dr ži ne ko li ko od red bi ko je se od no se na 
Pro da ju na da lji nu209. Na dru goj stra ni, Sr bi ja, u svom Za ko nu o za šti ti po tro ša a iz 2005210 
na upro š e ni na in po ku ša va da tran spo nu je Di rek ti vu o ugo vo ri ma na da lji nu, ko ji za pra vo 
re zi mi ra i po no vo iz la že pro pi se srp skog Za ko na o obli ga ci o nim od no si ma211 ko ji se od no se 
na prav ne po sle di ce ne do stat ka usa gla še no sti, i tvr di da se ti pro pi si ta ko e od no se na slu a-
je ve ka ta lo ške pro da je i prob ne ku po vi ne. Me u tim, Na crt pred lo ga no vog Za ko na o za šti ti 
po tro ša a (Na crt Pred lo ga)212 na me ra va da tran spo nu je Di rek ti vu o ugo vo ri ma na da lji nu u 
svo je Po gla vlje III.

II.  Pod ru  je pri me ne

1. Po tro ša

U la nu 2(2) ove Di rek ti ve, po tro ša  se de Þ  ni še kao “Þ  zi  ko li ce ko je, u ugo vo ri ma ko-
je ob u hva ta ova Di rek ti va, de lu je u svr he ko je su iz van nje go vog za ni ma nja, po slo va nja ili 
pro fe si je”.

a. Za ko no dav ne teh ni ke

Za ko no dav ci svih ze ma lja u e sni ca su iza bra li da usvo je op štu de Þ  ni ci ju po tro ša a. Sva-
ki od njih ima po se ban za kon o za šti ti po tro ša a, a de Þ  ni ci ja po tro ša a se na la zi od mah na po-
et ku do ti  nih za ko na. U svim ze mlja ma u e sni ca ma, po jam po tro ša a se od no si na ceo za-

kon. Ni jed na od ze ma lja ni je tran spo no va la de Þ  ni ci ju o po tro ša u sa mo gle de ugo vo ra o ugo-
vo ri ma na da lji nu, jer su od red be Di rek ti ve o ugo vo ri ma na da lji nu tran spo no va ne u okvi ru 
do ti  nih Za ko na o za šti ti po tro ša a pod po seb nim po gla vlji ma; zbog to ga, ni je sma tra no neo-
p hod nim da se pro pi su ju raz li i te de Þ  ni ci je po tro ša a ko je se od no se na raz li i te Di rek ti ve 
ko je su tran spo no va ne u okvi ru tog po je di na  nog za ko na.

No vi raz vo ji mo gu da se o e ku ju u ne ko li ko ze ma lja. Na i me, u srp skom Na cr tu pred lo-
ga po jam po tro ša a se pro ši ru je u svr he po gla vlja ko je se ba vi sa tu ri sti  kim pa ket aran žma-
ni ma i tajm še rin gom. A no vi Na crt Za ko na o obli ga ci o nim od no si ma u Bo sni i Her ce go vi ni 
da je no vu de Þ  ni ci ju za po jam po tro ša a, ko ja je na jed noj stra ni ši ra od ak tu el nog poj ma, ali 
na dru goj stra ni ogra ni e na u pod ru  ju pri mje ne na „za klju e nje prav nog po sla“213.

209 Zakon o unutrašnjoj trgovini (Sl. list RCG Br. 49/08) koji su svom lanu 17(2) predvi a „trgovinu 
izvan poslovnih prostorija“, navode i da prodaja na daljinu može da se obavlja ili direktno od strane 
trgovca ili preko lica kojima trgovac da ovlaš enje za prodaju robe potroša ima.

210 Zakon o zaštiti potroša a, Sl. list RS Br. 79/05. Poglavlje VIII, pod naslovom Kupovina na 
daljinu, obuhvata lan 24 o kataloškoj prodaji, lan 25 o prodaji preko uzorka ili modela, lan 26 o probnoj 
kupovini, lan 27 o ponudi preko sredstava elektronske komunikacije, i lan 28 o prodaji po inerciji. 
Ta pravila mogu pre da se shvate kao pokušaj ponovnog utvr ivanja odredbi Zakona o obligacionim 
odnosima (iz bilo kojih razloga), nego kao pokušaj transponovanja Direktive o ugovorima na daljinu. 

injenica da se ti lanci doti u pitanja koja su obi no povezana za prodaju na daljinu, ni na koji na in ne 
nagoveštava da oni zaista transponuju Direktivu o ugovorima na daljinu u srpski zakon.

211 Zakon o obligacionim odnosima, Sl. list SFRJ Br. 29/78, 39/85, 45/89 i 57/89, Sl. list SRJ Br. 
31/93, 22/99, 35/99, 44/99.

212 Nacrt Predloga novog Zakona o zaštiti potroša a (Nacrt predloga), koga priprema Ministarstvo 
trgovine i usluga Republike Srbije.

213 lan 15 Nacrta Zakona o obligacionim odnosima Bosne i Hercegovine iz 2010 deÞ niše 
potroša a kao „svakog subjekta koji zaklju i neki pravni posao u svrhu koja ne spada u njegovu privrednu 
ili samostalnu profesionalnu djelatnost“. Ova u principu široka deÞ nicija (jer obuhvata i pravna lica) 
isklju uje predugovorne situacije, jer se odnosi samo na „zaklju enje pravnog posla“.



VII  POTROŠAČKO UGOVORNO PRAVO EVROPSKE UNIJE  •  657

b. Sa dr žaj de Þ  ni ci ja

U prav noj de Þ  ni ci ji po tro ša a de le ge la ta, mo že se pri me ti ti niz va ri ja ci ja. U po re e nju 
sa de Þ  ni ci jom iz Di rek ti ve 97/7, ši ru de Þ  ni ci ju da je al ban ski Za kon o za šti ti po tro ša a, ko ji 
u svom la nu 3(6) ka že „Po tro ša  je sva ka oso ba, ko ja ku pu je ili ko ri sti ro bu ili uslu ge za is-
pu nje nje li  nih po tre ba, za svr he ko je se ne od no se na tr go vin ske ak tiv no sti ili vr še nje pro fe-
si je. U smi slu ovog za ko na, i ne-pro Þ t ne or ga ni za ci je se sma tra ju po tro ša i ma“214. Ti me se 
po jam po tro ša a pro ši ru je ta ko e i na ne-pro Þ t ne or ga ni za ci je. U Bo sni i Her ce go vi ni, prav-
na li ca su pot pu no is klju e na la nom 1(3) Za ko na o za šti ti po tro ša a, na osno vu ko ga je „po-
tro ša  sva ko Þ  zi  ko li ce ko je ku pu je, sti e ili ko ri sti pro iz vo de ili uslu ge za svo je li  ne po tre-
be i po tre be svog do ma in stva“. Ogra ni a va njem op se ga na de lo va nje po tro ša a na ku po vi-
nu, sti ca nje ili upo tre bu ne ke uslu ge ili pro iz vo da, i nje go vim do dat nim sma nji va njem u svr-
he „li  nih po tre ba i po tre ba nje go vog do ma in stva“, kao uslo vi ko ji se mo ra ju za jed no is pu-
ni ti, obim de Þ  ni ci je je ve o ma ogra ni en215. De Þ  ni ci ja ko ja je bli ža onoj iz Di rek ti ve 97/7 je 
pro pi sa na u hr vat skom Za ko nu o za šti ti po tro ša a, ko ji u svom la nu 3(1) e tvr ti pa sus, de Þ -
ni še po tro ša a kao sva ku Þ  zi  ku oso bu „ko ja skla pa prav ni po sao ili dje lu je na tr ži štu u svr-
he ko je ni su na mi je nje ne nje go voj po slov noj dje lat no sti ni ti oba vlja nju dje lat no sti slo bod nog 
za ni ma nja“. Ve o ma uska de Þ  ni ci ja je da ta u la nu 4(1) ma ke don skog Za ko na o za šti ti po tro-
ša a, ko ji na vo di da je „po tro ša  sva ko Þ  zi  ko li ce ko je ku pu je pro iz vo de ili ko ri sti uslu ge za 
di rekt nu li  nu po tro šnju, u svr he ko je ni su na me nje ne za oba vlja nje za ni ma nja, po slov nih ak-
tiv no sti ili pro fe si je“. U ne kom ste pe nu ši ra de Þ  ni ci ja je da ta u la nu 1, pa sus 8 cr no gor skog 
Za ko na o za šti ti po tro ša a, ko ji de Þ  ni še po tro ša a kao Þ  zi  ko li ce ko je ku pu je, na ru u je, pri-
ma, ko ri sti ro bu ili uslu ge, uklju u ju i jav ne ser vi se, za ne-po slov ne, to jest ne-pro fe si o nal ne 
svr he, ili ko me je na me nje na po nu da za ne ki pro iz vod ili uslu gu. Ve o ma uska de Þ  ni ci ja u po-
re e nju sa de Þ  ni ci jom Di rek ti ve 97/7 je da ta u srp skom Za ko nu o za šti ti po tro ša a, ko ji u la-
nu 2, pa ra graf 1-2, de Þ  ni še po tro ša a „kao sva ko Þ  zi  ko li ce ko je ku pu je pro iz vo de ili uslu-
ge za svo je vla sti te po tre be ili za po tre be svog do ma in stva“. Na jed noj stra ni, ova de Þ  ni ci ja 
je pre u ska („ku po vi na za po tre be po tro ša a ili po tre be nji ho vih do ma in sta va“). Na dru goj 
stra ni, ona je ta ko e pre ši ro ka, jer se obim pro ši ru je i na dru štvo, pred u ze e, osta le prav ne su-
bjek te ili pred u zet ni ke, ka da ku pu ju pro iz vo de ili uslu ge za svo je vla sti te po tre be. Mno go bo-
lja de Þ  ni ci ja po tro ša a, ko ja je kom pa ti bil na sa Di rek ti vom 97/7 je da ta u Po gla vlju I srp skog 
Na cr ta pred lo ga, gde se po tro ša  de Þ  ni še kao sva ko Þ  zi  ko li ce ko je de lu je uglav nom u svr-
he mi mo nje go vog za ni ma nja, po slo va nja, za na ta ili pro fe si je. 

aa. Uklju i va nje od re e nih prav nih li ca

Kao i u Di rek ti vi 97/7, hr vat sko, ma ke don sko, i cr no gor sko za ko no dav stvo o ugo vo ri-
ma na da lji nu se od no si sa mo na Þ  zi  ka li ca. Ta ko e, u bo san sko-her ce go va  kom Za ko nu o 
za šti ti po tro ša a, de Þ  ni ci ja po tro ša a se ogra ni a va na Þ  zi  ka li ca. Me u tim, usva ja njem bo-
san sko-her ce go va  kog na cr ta Za ko na o obli ga ci o nim od no si ma 2010, de Þ  ni ci ja po tro ša a u 
tom na cr tu za ko na uklju u je ta ko e i prav na li ca. U slu a ju ko li zi je ta dva za ko na, na osno-
vu la na 1(2) bo san sko-her ce go va  kog Za ko na o za šti ti po tro ša a, pri me ni e se za kon ko ji 

214 To je prevod re  po re  autora albanskog Zakona o zaštiti potroša a. Zvani ni prevod glasi: 
“Potroša ” je svako Þ zi ko lice, koje deluje u svrhe koje nisu u vezi sa zanimanjem, poslom ili 
upražnjavanjem njegove profesije. U smislu ovog zakona, neproÞ tne organizacije se tako e smatraju za 
potroša e. Vidi lan 3(6) Zakona o zaštiti potroša a, Sl. list RA Br. 61/08.

215 Vidi supra fn. 17.
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pru ža vi ši ni vo za šti te216. U Sr bi ji, de Þ  ni ci ja po tro ša a ob u hva ta ne sa mo sva ko Þ  zi  ko li ce, 
ve  se pro ši ru je i na dru štva, pred u ze a, dru ge prav ne su bjek te ili pred u zet ni ke, ka da ku pu ju 
pro iz vo de ili uslu ge za svo je vla sti te po tre be. Al ba ni ja je je di na ze mlja gde za kon ex pres sis 

ver bis uklju u je ne ka (ne sva) prav na li ca. Na i me, na osno vu la na 3(6) dru ge re e ni ce al ban-
skog Za ko na o za šti ti po tro ša a, i ne-pro Þ t ne or ga ni za ci je se sma tra ju za po tro ša e.

Pre gled: Uklju i va nje prav nih li ca

Ogra ni e nje na Þ  zi  ka li ca BiH, HR, MAK, CG 
Uklju i va nje od re e nih prav nih li ca AL, SRB

bb. Po ja šnje nje slu a je va „kom bi no va ne“ svr he

De Þ  ni ci ja po tro ša a u la nu 2(2) Di rek ti ve 97/7 ne ob ja šnja va ja sno da li li ce ko je za-
klju i ne ki ugo vor na me njen u „kom bi no va nu“ svr hu (na pr. ne ka svr ha ko ja je de li mi  no u 
okvi ru a de li mi  no iz van okvi ra nje go vog za ni ma nja ili pro fe si je, na pri mer, ku po vi na auto-
mo bi la i za pri vat nu i za pro fe si o nal nu upo tre bu) spa da pod po jam po tro ša a. Ni jed no za ko-
no dav stvo ze ma lja u e sni ca ne sa dr ži od red bu ili ob ja šnje nje slu a je va kom bi no va ne svr he. 
Što se ti e va ri ja ci ja u tek stu de Þ  ni ci je po tro ša a, mo že se pri me ti ti sle de e.

U hr vat skom Za ko nu o za šti ti po tro ša a ne ma ja snog ob ja šnje nja da li je oso ba ko ja za-
klju i ugo vor u „kom bi no va ne“ svr he po tro ša . Ta ko e, do sa da ni je bi lo sud ske prak se ko ja 
bi mo gla bi ti od po mo i po tom pi ta nju. Me u tim, na osno vu sud ske prak se Evrop skog su da 
prav de217 hr vat ska prav na te o ri ja sma tra da oce na da li je ne ko li ce po tro ša  ili ni je tre ba da 
se da na osno vu svih i nje ni ca ko je su po sto ja le u vre me za klju i va nja ugo vo ra. Da kle, ako 
ne ko Þ  zi  ko li ce u vre me za klju e nja ugo vo ra de lu je u svr he ko je spa da ju u sfe ru nje go vog 
ili nje nog po sla ili pro fe si o nal ne ak tiv no sti, to li ce se ne e sma tra ti za po tro ša a218.

Bo san sko-her ce go va  ki Za kon o za šti ti po tro ša a, ume sto de Þ  ni sa nja po tro ša a kao Þ -
zi  kog li ca ko je „de lu je“ u od re e ne svr he kao u Di rek ti vi 97/7, ogra ni a va se na ku po vi nu, 
sti ca nje ili ko ri šte nje pro iz vo da ili uslu ga od stra ne Þ  zi  kog li ca. Od još ve e va žno sti je ogra-
ni e nje na „li  ne po tre be i po tre be nje go vog do ma in stva“, ko je zbog ve zni ka „i“ tre ba da se 
shva ti ku mu la tiv no, dok ne ga tiv no for mu li sa na de Þ  ni ci ja u Di rek ti vi uklju u je sva ku svr hu 
ko ja se ne od no si na za ni ma nje, po sao ili pro fe si ju po tro ša a. Zbog to ga, na osno vu bo san-
sko-her ce go va  kog Za ko na o za šti ti po tro ša a, slu a je vi „kom bi no va ne svr he“ bi e pri li  no 
ret ki ta ko da još uvek ne ma na ci o nal ne prav ne prak se219 po tom pi ta nju. Slu a je vi „kom bi no-
va ne svr he“ e pre bi ti mo gu i u okvi ru sfe re bo san sko-her ce go va  kog Na cr ta za ko na o obli-

216 Shodno tome, pravna lica mogu da dobiju zaštitu potroša a po bosansko-hercegova kom Nacrtu 
Zakona o obligacionim odnosima iz 2010. To bi bilo u suprotnosti sa sudskom praksom Evropskog Suda 
Pravde, na primer od 14 marta 1991 C-361/89 Patrice di Pinto (1991) ECR I-01189; videti tako e Z. Meški , 
„Harmonizacija Evropskog potroša kog prava – Zelena knjiga 2007. Godina i Nacrt Zajedni kog referentnog 
okvira“, Zbornik radova Pravnog fakulteta u Splitu 3/2009, str559; N. Misita, Osnove prava zaštite 
potroša a Evropske zajednice, Pravni centar, Fond otvoreno društvo Bosne i Hercegovine, Sarajevo 1997.

217 Presuda Evropskog suda pravde od 3. jula 1997, C-269/95 – Francesco Benincasa/Dentalkit Srl 
(1997), ECRI-3767.

218 M. Dika, Z.Pogar i  (ur.), Obveze trgovca u sustavu zaštite potroša a, Narodne novine, Zagreb 2003.
219 Najnovije objašnjenje po pitanju deÞ nicije potroša a u pravu EU donosi presuda Evropskog 

suda pravde Gruber; presuda ESP od 20. januara 2005., C-464/01 – Johhan Gruber v Bay Wa AG (2005) 
ECR I-00439; Za dalje podatke videti Z. Meški , „Harmonizacija Evropskog potroša kog prava – Zelena 
knjiga 2007. Godina i Nacrt Zajedni kog referentnog okvira“, Zbornik radova Pravnog fakulteta u Splitu 
3/2009, str 559.
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ga ci o nim od no si ma 2010, ko ji de Þ  ni še po tro ša a sa go to vo istom for mu la ci jom kao Di rek ti va 
97/7. Upr kos to me, bo san sko-her ce go va  ki Na crt za ko na o obli ga ci o nim od no si ma 2010 ta-
ko e ne sa dr ži ni jed nu od red bu sa ob ja šnje njem slu a je va kom bi no va ne svr he.

U Ma ke do ni ji i Cr noj Go ri Þ  zi  ko li ce se sma tra po tro ša em sa mo ako je on ili ona za-
klju io ugo vor u i sto pri vat ne svr he. Ista si tu a ci ja po sto ji i u srp skom za ko no dav stvu. U tim 
ze mlja ma, ne ma od red bi o slu a je vi ma kom bi no va ne svr he.

Isto ta ko, u al ban skom Za ko nu o za šti ti po tro ša a, ne ma ja sne od red be ko ja mo že da po-
kri je tran sak ci je sa kom bi no va nom svr hom. Po al ban skom za ko nu, po tro ša  mo že da de lu je 
u svr hu za do vo lje nja li  nih po tre ba, u svr he ko je se ne od no se na po slov ne ak tiv no sti ili vr še-
nje pro fe si je. Ta ko e, ne-pro Þ t ne or ga ni za ci je se sma tra ju po tro ša i ma ka da de lu ju u go re na-
ve de ne svr he. Svr ha „za do vo lje nja li  nih po tre ba“ i „svr ha iz van po slov ne ak tiv no sti ili vr še-
nja pro fe si je“ su odvo je ne za re zom i ne ma ni ka kvog ve zni ka ko ji bi ih me u sob no po ve zao. 
Ta ko da se mo gu shva ti ti u smi slu da ka da se za klju u je ugo vor ili jed na ili dru ga svr ha tre ba 
da se iz vr ši. Ta si tu a ci ja ni je raz ja šnje na ni u sud skoj prak si ni u te o ri ji u ovoj obla sti.

Pre gled: tran sak ci je sa „kom bi no va nom“ svr hom kao po tro ša  ki ugo vor

i sto li  na svr ha MAK, CG
I „kom bi no va na svr ha“, pre te žna svr ha pre o vla da va
I „kom bi no va na svr ha“ – ne ja sno je da li li  na svr ha mo ra da pre teg ne
Ne ma ja snog pra vi la o tran sak ci ja ma sa „kom bi no va nom“ svr hom ko je 
je vi dlji vo

AL, HR, BiH, SRB

c. Pro ši re nje na od re e ne pro fe si o nal ce

Al ban sko za ko no dav stvo pro ši ru je de Þ  ni ci ju po tro ša a ta ko e i na ne-pro Þ t ne or ga ni za-
ci je u smi slu Za ko na o za šti ti po tro ša a, nu de i ta ko naj ši ru za šti tu u po re e nju sa osta lim ze-
mlja ma u e sni ca ma. Bo san sko-her ce go va  ki Za kon o za šti ti po tro ša a su ža va de Þ  ni ci ju po-
tro ša a u po re e nju sa Di rek ti vom 97/7 i ne sa dr ži pro ši re nja na od re e nje pro fe si o nal ce. U 
Hr vat skoj, iako lan 3(1) pa sus 4 Za ko na o za šti ti po tro ša a ne šti ti pro fe si o nal ce kao po tro-
ša e, iz u ze ci mo gu da se na u u ne kim lex spe ci a lis si ma220. U Ma ke do ni ji, ne ma pro ši re nja 
pri me ne na od re e ne pro fe si o nal ce.

U Cr noj Go ri, lan 2(8) Za ko na o za šti ti po tro ša a se od no si sa mo na Þ  zi  ka li ca i ta ko 
ne pru ža za šti tu prav nih li ca. To je ta ko e bio pri stup i na me ra za ko no dav ca ka da je re gu li sao 
pred met no pi ta nje (me u tim, iz raz „...ili ko me je po nu da za pro iz vod ili uslu gu usme re na“, 
osta vlja me sto za tu ma e nje. Osta le va ri jan te pro ši re nja (na pr. Prav na li ca, za po sle ni) ni su 
raz ma tra ne. U Sr bi ji, lan 2, pa ra graf 1-2 Za ko na o za šti ti po tro ša a iz 2005, de Þ  ni še po tro-
ša a kao bi lo ko je Þ  zi  ko li ce. Ka ko je funk ci ja ove od red be ogra ni e na sa mo na ku po vi nu 
za „nji ho ve vla sti te po tre be ili za po tre be nji ho vog do ma in stva“, po tro ša  mo že ta ko e da 
bu de i dru štvo, pred u ze e, dru gi prav ni su bjekt ili pred u zet nik, ka da ku pu ju pro iz vo de ili 
uslu ge za svo je vla sti te po tre be. Me u tim, pod Po gla vljem I srp skog Pred lo ga Na cr ta Za ko na 
o za šti ti po tro ša a, po tro ša  se de Þ  ni še kao sva ko Þ  zi  ko li ce ko je de lu je uglav nom u svr he 
ko je su iz van nje go vog za ni ma nja, po sla, za na ta ili pro fe si je, što mo že da se pro tu ma i kao 
pro ši re nje de Þ  ni ci je ta ko e na pro fe si o nal ce, jer ko ri sti re  „uglav nom“, a ne ka že „sa mo“.

220 Na primer u lanu 304. hrvatskog Zakona o kreditnim institucijama pre poslednje izmene 
objavljene u NN br. 153/09. Ta odredba je deÞ nisala potroša a kao Þ zi ko lice, koje je klijent kreditne 
institucije. Na osnovu te deÞ nicije potroša  je tako e mogao biti i Þ zi ko lice koje deluje u okviru svoje 
komercijalne aktivnosti.
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Pre gled: pro ši re nje na od re e ne pro fe si o nal ce

Pro ši re nje na od re e ne pro fe si o nal ce
AL: ne pro Þ t ne or ga ni za ci je
SRB: osta la prav na li ca
CG: na koga je usmerena ponuda za proizvod ili uslugu

Ob ja šnje nje da su za po sle ni po tro ša i -

dd. Pri me ri za raz li ke u for mu la ci ji

Za ko no dav stva svih ze ma lja u e sni ca se raz li ku ju u for mu la ci ja ma ka da de Þ  ni šu po tro-
ša a. Hr vat ska de Þ  ni ci ja je naj bli ža for mu la ci ji iz Di rek ti ve 97/7, uto li ko jer ob u hva ta „sva-
ku Þ  zi  ku oso bu „ko ja skla pa prav ni po sao ili dje lu je na tr ži štu u svr he ko je ni su na mi je nje-
ne nje go voj po slov noj dje lat no sti ni ti oba vlja nju dje lat no sti slo bod nog za ni ma nja“. S dru ge 
stra ne, na osno vu cr no gor skog za ko no dav stva, po tro ša  je Þ  zi  ko li ce ko je ku pu je, na ru u je, 
pri ma, ko ri sti ro bu ili uslu ge, uklju u ju i jav ne ser vi se, za ne-po slov ne, to jest ne-pro fe si o nal-
ne svr he, ili na ko ga je usme re na po nu da za ne ki pro iz vod ili uslu gu. Ma ke don ska de Þ  ni ci ja 
za po tro ša a ozna a va sva ko Þ  zi  ko li ce ko je ku pu je pro iz vo de ili ko ri sti uslu ge za di rekt nu 
li  nu po tro šnju, u svr he ko je ni su na me nje ne za oba vlja nje za ni ma nja, po slov ne ak tiv no sti ili 
pro fe si je. Al ban ska de Þ  ni ci ja je ši ra po pi ta nju ka te go ri je li ca, ali ni je mno go ja sna po pi ta-
nju ak ci ja i svr ha, jer ista ob u hva ta sva ko li ce, ko je ku pu je ili ko ri sti ro bu ili uslu ge ra di is pu-
nje nja li  nih po tre ba, u svr he ko je ni su u ve zi sa po slov nom ak tiv no š u ili oba vlja njem pro fe-
si je. U smi slu tog za ko na, i ne-pro Þ t ne or ga ni za ci je se sma tra ju za po tro ša e. Iako raz li i te 
po for mu la ci ji, ta kve de Þ  ni ci je iz gle da da pra vil no tran spo nu ju Di rek ti vu, ili se mo gu tu ma-
i ti u skla du sa Di rek ti vom.

Sa mo Bo sna i Her ce go vi na i Sr bi ja ima ju pri li  no uske de Þ  ni ci je ko je su pri li  no sli  ne 
jed na dru goj. Bo san sko-her ce go va  ki za ko no da vac je su zio de Þ  ni ci ju po tro ša a na sva ko Þ -
zi  ko li ce ko je ku pu je, pri ba vlja, ili ko ri sti pro iz vo de ili uslu ge za svo je li  ne po tre be i po tre-
be svog do ma in stva. Srp ska de Þ  ni ci ja je ne što ši ra i uklju u je i prav na li ca. Po srp skom za-
ko no dav cu, po tro ša  je sva ko li ce ko je ku pu je pro iz vo de ili uslu ge za svo je li  ne po tre be ili 
za po tre be svog do ma in stva. Po tro ša  je ta ko e i kom pa ni ja, pred u ze e, dru gi prav ni su bjek-
ti ili pred u zet nik, ka da ku pu je pro iz vo de ili uslu ge za svo je vla sti te po tre be. Me u tim, i Bo-
sna i Sr bi ja ima ju raz li i tu for mu la ci ju u svo jim na cr ti ma za ko na221.

2. Is po ru i lac

Po od red ba ma Di rek ti ve 97/7, dru ga stra na u ugo vo ru o ugo vo ri ma na da lji nu se zo ve 
is po ru i lac, ko ji se de Þ  ni še kao „sva ko Þ  zi  ko ili prav no li ce ko je, u ugo vo ru ko ga ob u hva ta 
ova Di rek ti va, de lu je u svom ko mer ci jal nom ili pro fe si o nal nom svoj stvu“. For mu la ci ja ove 
de Þ  ni ci je bla go va ri ra od de Þ  ni ci je o poj mu tr gov ca ko ja se ko ri sti u dru gim di rek ti va ma za 
za šti tu po tro ša a. Glav ni cilj te de Þ  ni ci je is po ru i o ca je pro sto da raz ja sni da se Di rek ti va od-
no si sa mo na si tu a ci je B2C, ali ne u C2C od no si ma.

Za ko no dav stva svih ze ma lja u e sni ca su tran spo no va la po jam tr gov ca ume sto is po ru i-
o ca za ce lo po lje pri me ne i sve svr he nji ho vih za ko na o za šti ti po tro ša a. Al ban ski Za kon o 
za šti ti po tro ša a sa dr ži ši ru de Þ  ni ci ju ko ja ob u hva ta i li ca ko ja de lu ju u ime ili za ra un tr gov-
ca. Po la nu 3(14) Al ban skog Za ko na o za šti ti po tro ša a, „tr go vac“ ozna a va sva ko Þ  zi  ko 
ili prav no li ce ko je de lu je u svr he ko je se od no se na nje go vu pri vred nu ak tiv nost, za ni ma nje, 
po slo va nje, za nat ili pro fe si ju i sva ko ko de lu je u ime ili za ra un ne kog tr gov ca. Raz li i tu de-
Þ  ni ci ju da je bo san sko-her ce go va  ki Za kon o za šti ti po tro ša a, ko ji u svom la nu 1(5) de Þ  ni-

221 Vidi supra, pod naslovom „b. Sadržaj deÞ nicija“.
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še tr gov ca kao „sva ko li ce ko je di rekt no ili kao po sred nik me u dru gim li ci ma, pro da je pro iz-
vo de ili pru ža uslu ge po tro ša u“. Zbog ogra ni e nja na „pro da ju pro iz vo da i pru ža nje uslu-
ga“, li  no po lje pri me ne ove od red be pri li  no je usko222. Ši ru de Þ  ni ci ju, bli žu de Þ  ni ci ji al ban-
skog za ko no dav stva, pro pi su je hr vat ski Za kon o za šti ti po tro ša a, ko ji u svom la nu 3(1) 
osmi pa sus de Þ  ni še „tr gov ca“ kao „bi lo ko ju oso bu „ko ja skla pa prav ni po sao ili dje lu je na 
tr ži štu u okvi ru svo je po slov ne dje lat no sti ili u okvi ru oba vlja nja dje lat no sti slo bod nog za ni-
ma nja“. Po to nji uklju u je i prav na li ca jav nog pra va i ne-pro Þ t ne or ga ni za ci je. Ma ke don ski 
Za kon o za šti ti po tro ša a, u la nu 4(1) dru gi pa sus, de Þ  ni še tr gov ca kao sva ko Þ  zi  ko ili prav-
no li ce ko je, u to ku vr še nja svo je ak tiv no sti, di rekt no za do vo lja va po tre be gra a na za pro iz-
vo di ma ili uslu ga ma. U isto vre me, tre ba uze ti u ob zir da se ak tiv nost tr go va nja re gu li še Za-
ko nom o tr go vi ni223. Po što ta de Þ  ni ci ja ne ob u hva ta agen te, pri me nju ju se op šta pra vi la o po-
sred ni štvu ko je re gu li še ma ke don ski Za kon o obli ga ci o nim od no si ma224. lan 2 pa sus 11, cr no-
gor skog Za ko na o za šti ti po tro ša a de Þ  ni še „tr gov ca“ kao oso bu ko ja pro da je ro bu ili pru ža 
uslu ge po tro ša i ma. Po pi ta ju Di rek ti vi nog pro ši re nja de Þ  ni ci je i na one ko ji de lu ju u i me ili 
is pred tr gov ca, cr no gor ski Za kon o za šti ti po tro ša a ni šta ne ka že225. Pod la nom 2(3) srp-
skog Za ko na o za šti ti po tro ša a, tr go vac je kom pa ni ja, pred u ze e, dru gi prav ni su bjekt ili 
pred u zet nik, ka da pro da je pro iz vo de ili pru ža uslu ge po tro ša i ma226. De Þ  ni ci ja u srp skom 
pred lo gu na cr ta Za ko na o za šti ti po tro ša a je vr lo sli  na al ban skoj de Þ  ni ci ji o tr gov cu.

3. Ugo vo ri ko ji spa da ju u op seg Di rek ti ve

a. De Þ  ni ci ja „ugo vo ra o ugo vo ri ma na da lji nu“ 

Po la nu 2(1) Di rek ti ve, ter min „ugo vor o ugo vo ri ma na da lji nu“ ozna a va sva ki ugo-
vor ko ji se od no si na ro be ili uslu ge, u okvi ru or ga ni zo va ne pro da je na da lji nu ili še me pru ža-
nja uslu ga od stra ne is po ru i o ca, ko ji, u svr hu ugo vo ra, is klju i vo ko ri sti jed no ili vi še sred-
sta va ko mu ni ka ci je na da lji nu sve do i uklju u ju i mo me nat ka da je ugo vor za klju en.

Za ko no dav stva svih ze ma lja la ni ca, osim Sr bi je, su do slov no ili sko ro do slov no tran-
spo no va li ovu de Þ  ni ci ju. Al ban ski Za kon o za šti ti po tro ša a, u svom la nu 36(1) pred vi a da 
„ugo vo ri o ugo vo ri ma na da lji nu ozna a va ju sva ki ugo vor ko ji se od no si na ro be ili uslu ge 
za klju en iz me u is po ru i o ca i po tro ša a u okvi ru or ga ni zo va ne pro da je na da lji nu ili še me 
pru ža nja uslu ga od stra ne is po ru i o ca, ko ji, u svr hu tog ugo vo ra, is klju i vo ko ri sti jed no ili 
vi še sred sta va ko mu ni ka ci je na da lji nu sve do i za klju  no sa mo men tom za klju e nja ugo vo ra“. 

222 lan 14 Nacrta Zakona o obligacionima odnosima Bosne i Hercegovine iz 2010 se odnosi na 
„privrednika“ i deÞ niše ga kao „Þ zi kog ili pravnog subjekta koji prilikom zaklju ivanja pravnog posla 
deluje u vršenju svoje privredne ili samostalne profesionalne djelatnosti“. Kao neuspešna formulacija i na 
bosanskom jeziku, izraz „deluje u vršenju“ tako e isklju uje predugovorne situacije, na suprot direktivama 
o zaštiti potroša a.

223 Zakon o trgovini, Sl. list RM Br. 16/04.
224 Zakon o obligacionim odnosima, Sl. list RM Br. 18/2001.
225 Bez obzira na to, lan 17(2) Zakona o unutrašnjoj trgovini (Sl. list RCG Br. 49/08) koji reguliše 

„trgovinu izvan poslovnih prostorija“, predvi a da prodaja na daljinu može da se obavlja ili direktno od 
strane trgovca ili preko lica kome trgovac izda ovlaš enje za prodaju robe potroša ima. lan 17 (3) dalje 
predvi a da prodaju izvan poslovnih prostorija mogu da obavljaju trgovci koji su registrovani za tu vrstu 
trgovine, a Zakon o dodatno obavezuje crnogorsko Ministarstvo ekonomije da usvoji podzakon o vrsti 
robe i na inu obavljanja prodaje od vrata do vrata.

226 Srpski nacrt predloga deÞ niše trgovca kao svako Þ zi ko ili pravno lice koje, u ugovorima 
obuhva enim ovim zakonom, deluje u svrhe koje se odnose na njegovo zanimanje, posao, zanat ili 
profesiju, i svako ko deluje u ime ili ispred trgovca.
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Bo san sko-her ce go va  ki Za kon o za šti ti po tro ša a ta ko e da je de Þ  ni ci ju o ugo vo ri ma o ugo vo-
ri ma na da lji nu jed na ku onoj iz Di rek ti ve, u ko joj se od re u je da „Ugo vor o ugo vo ri ma na da-
lji nu je sva ki ugo vor ko ji se od no si na pro da ju pro iz vo da ili uslu ga, or ga ni zo va nu od stra ne 
tr gov ca pu tem ne kog sred stva pro da je na da lji nu, a za klju u je se iz me u tr gov ca i po tro ša a. Do 
ko na  nog za klju e nja ugo vo ra ko ri sti se jed no ili vi še sred sta va za da ljin sku ko mu ni ka ci ju “. 
Hr vat ski Za kon o za šti ti po tro ša a u svom la nu 36 de Þ  ni še da ugo vor sklo pljen na da lji nu ozna-
a va „ugo vor sklo pljen iz me u tr gov ca i po tro ša a u okvi ru or ga ni zi ra ne pro da je pro iz vo da 

ili or ga ni zi ra nog oba vlja nja uslu ga tr gov ca ko ji za po tre be skla pa nja ta kvih ugo vo ra is klju i-
vo ko ri sti jed no ili vi še sred sta va da ljin ske ko mu ni ka ci je“. Da kle, hr vat ski za ko no da vac je 
tran spo no vao de Þ  ni ci ju iz la na 2(1) Di rek ti ve 97/7 sko ro do slov no. Me u tim, deo de Þ  ni ci-
je ko ji pro pi su je da se ugo vor za klju u je upo tre bom jed nog ili vi še sred sta va ko mu ni ka ci je 
na da lji nu „sve do i uklju u ju i mo me nat ka da je ugo vor za klju en“, ni je tran spo no van. Ista 
si tu a ci ja mo že da se na e u ma ke don skom Za ko nu o za šti ti po tro ša a, ko ji u svom la nu 84 
de Þ  ni še da je „Ugo vor o ugo vo ri ma na da lji nu ugo vor za klju en iz me u tr gov ca i po tro ša a 
u okvi ru or ga ni zo va ne pro da je pro iz vo da ili or ga ni zo va nog pru ža nja uslu ga od stra ne tr gov-
ca ko ji, u vre me za klju i va nja ugo vo ra, ko ri sti eks klu ziv no jed no ili vi še sred sta va ko mu ni-
ka ci je na da lji nu“. Cr no gor ski Za kon o za šti ti po tro ša a u svom la nu 37 ko ri sti vr lo sli  nu 
od red bu ko ja da je isto zna e nje kao de Þ  ni ci ja iz Di rek ti ve 97/7: „Ugo vor o ugo vo ri ma na da-
lji nu e ozna a va ti ugo vor ko ji je ugo va ran i za klju en pre ko sred sta va ko mu ni ka ci je na da-
lji nu u okvi ru pro daj ne mre že ko ju je na pra vio tr go vac“. Za raz li ku od to ga, u srp skom Za ko-
nu o za šti ti po tro ša a iz 2005, ne ma od go va ra ju ih od red bi. Ali u srp skom Pred lo gu na cr ta, 
ugo vor o ugo vo ri ma na da lji nu ozna a va sva ki ugo vor o pro da ji ili uslu ga ma gde tr go vac, za 
za klju e nje ugo vo ra, pre te žno ko ri sti jed no ili vi še sred sta va ko mu ni ka ci je na da lji nu.

b. De Þ  ni ci ja „sred sta va za ko mu ni ka ci ju na da lji nu“

lan 2(4), re e ni ca 1 Di rek ti ve 97/7 de Þ  ni še „sred stva ko mu ni ka ci je na da lji nu“, kao 
jed nog od ele me na ta ugo vo ra o ugo vo ri ma na da lji nu, kao „sva ko sred stvo ko je, bez isto vre-
me nog Þ  zi  kog pri su stva is po ru i o ca i po tro ša a, mo že da se upo tre bi za za klju e nje ugo vo-
ra iz me u tih stra na“.

lan 2(4), re e ni ca 2 Di rek ti ve 97/7 se po zi va na Aneks I ko ji sa dr ži pri li  no de talj nu 
po ka znu li stu pri me ra sred sta va ko mu ni ka ci je na da lji nu. Ve i na ze ma lja u e sni ca je uklju i-
la ta kvu li stu u svoj Za kon o za šti ti po tro ša a. 

Ve i na njih je tran spo no va la tu de Þ  ni ci ju do slov ce ili sa sa mo ne kim od stu pa nji ma u for-
mu la ci ji. Pri mer za do slov no tran spo no va nje je al ban ski Za kon o za šti ti po tro ša a, i ji lan 
36(2) gla si: „Sred stva za ko mu ni ka ci ju na da lji nu su sva sred stva ko ja, bez isto vre me nog Þ -
zi  kog pri su stva is po ru i o ca i po tro ša a, mo gu da se upo tre be za za klju e nje ugo vo ra“. Bo-
san sko-her ce go va  ki Za kon o za šti ti po tro ša a u svom la nu 42(2) de Þ  ni še sred stva ko mu ni-
ka ci je na da lji nu kao sva ko sred stvo ko je, bez stvar nog Þ  zi  kog pri su stva tr gov ca i po tro ša-
a, mo že bi ti ko ri šte no za za klju e nje ugo vo ra iz me u tih stra na. Hr vat ski Za kon o za šti ti po-

tro ša a u svom la nu 37(1) de Þ  ni še sred stva da ljin ske ko mu ni ka ci je kao ona sred stva ko ja su 
po god na za skla pa nje ugo vo ra iz me u tr gov ca i po tro ša a bez isto dob nog Þ  zi  kog pri su stva 
tr gov ca i po tro ša a na jed no me me stu. Ma ke do ni ja je tran spo no va la de Þ  ni ci ju sa sa mo ne-
kim va ri ja ci ja ma u for mu la ci ji. lan 85 ma ke don skog Za ko na o za šti ti po tro ša a na vo di sle-
de e: „Sred stva ko mu ni ka ci je na da lji nu su ona sred stva ko ja su po god na za za klju i va nje 
ugo vo ra iz me u tr gov ca i po tro ša a bez isto vre me nog Þ  zi  kog pri su stva tr gov ca i po tro ša-
a“. Sli  no to me, Cr na Go ra je tran spo no va la de Þ  ni ci ju sa sa mo ne kim va ri ja ci ja ma u for mu-

la ci ji. lan 2(19) cr no gor skog Za ko na o za šti ti po tro ša a gla si sle de e: „Sred stva ko mu ni ka ci-
je na da lji nu e ozna a va ti sva ko sred stvo ko mu ni ka ci je ko je omo gu a va za klju i va nje ugo-
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vo ra iz me u tr gov ca i po tro ša a, bez nji ho vog ne po sred nog Þ  zi  kog pri su stva“. Sa mo u srp-
skom za ko no dav stvu ne ma sli  nih od red bi. Ali u srp skom Na cr tu pred lo ga, sred stva ko mu ni-

ka ci je na da lji nu ozna a va ju sva ko sred stvo ko je, bez isto vre me nog Þ  zi  kog pri su stva tr-
gov ca i po tro ša a, mo gu da se upo tre be za za klju e nje ugo vo ra iz me u tih stra na. 

Za ko no dav stva svih ze ma lja u e sni ca, osim Sr bi je, su uklju i le li stu sli  nu onoj u Anek su 
I u svo jim Za ko ni ma o za šti ti po tro ša a. Ta kve li ste su sa mo in di ka tiv ne a ne de talj ne. Al ban ski 
Za kon o za šti ti po tro ša a u la nu 36(2) ob u hva ta: „stan dard na pi sma, štam pa ni ma te ri jal, štam-
pa ni ma te ri ja la sa na rudž be ni com, ka ta log, elek tron sku po štu, elek tron sku tr go vi nu, faks, te-
le fon i te le vi zi ju“. Dru ga li sta sred sta va ko mu ni ka ci je je da ta u Ured bi227, ko ja ob u hva ta pre-
o sta la sred stva ko mu ni ka ci je iz Anek sa I i pred vi a pro ši re nje na in ter net i ra u na re. To ta ko-
e ni je de talj na li sta, jer ob u hva ta sva ko sred stvo ko je mo že da se upo tre bi za za klju i va nje 

ugo vo ra o ugo vo ri ma na da lji nu. In di ka tiv na li sta pri me ra sred sta va ko mu ni ka ci je na da lji nu 
ka ko je de Þ  ni sa no u Anek su I Di rek ti ve 97/7 je pre u ze ta u la nu 37(2) hr vat skog Za ko na o 
za šti ti po tro ša a i po bolj ša na do da va njem „in ter ne ta“ na li stu. lan 85(2) ma ke don skog Za-
ko na o za šti ti po tro ša a pred vi a da sred stva za ko mu ni ka ci ju ob u hva ta ju iz me u osta log: 
adre so va ni ili ne a dre so va ni štam pa ni ma te ri jal, stan dard na pi sma, štam pa ne re kla me sa na rudž-
be ni com, ka ta lo ge, te le fon sa auto mat skim ili ljud skim od go vo rom, ra dio, vi de o fon, vi de o-
tekst, faks, te le vi zi ju, e-mail. Ve i na sred sta va pre zen to va nih u Anek su I Di rek ti ve su uklju-
e na u hr vat sku de Þ  ni ci ju; za osta la se mo že shva ti ti da spa da ju u ne ku ši ru ka te go ri ju, ili se 

mo že shva ti ti da je li sta sa mo pri mje ri  na a ne ko na  na. U Cr noj Go ri, iako ve i na sred sta va 
na ve de na u Anek su I Di rek ti ve se na vo de u Za ko nu o za šti ti po tro ša a, ni su ipak sva tran spo-
no va na ad li te ram. Ne ka od njih (na pr. te le fon sa ljud skim gla som, te le fon bez ljud skog gla-
sa, vi de o fon, vi de o tekst, ne a dre so va ni štam pa ni ma te ri jal, adre so va ni štam pa ni ma te ri jal, pi-
sa ni obra sci) mo gu da se na u pod ter mi ni ma „..te le fon, pi sa ni ma te ri ja li, te le vi zi ja...“ ko ji 
su pro ši re ni na raz li i te va ri ja ci je istih do dat kom „i sli  na sred stva“. Srp ski Za kon o za šti ti 
po tro ša a iz 2005 ne uklju u je ta kvu li stu, ali u srp skom Na cr tu pred lo ga su uklju e na sred-
stva ko mu ni ka ci je na da lji nu kao što su: adre so va ni ili ne a dre so va ni štam pa ni ma te ri jal, stan-
dard no pi smo, re kla ma u štam pi sa na rudž be ni com, ka ta log, te le fon, uklju u ju i te le fon bez 
ljud ske in ter ven ci je (ma ši na sa auto mat skim po zi vom, audi o tekst), ra dio, vi de o fon (te le fon 
sa ekra nom), vi de o tekst (mi kro kom pju ter i te le vi zij ski ekran) sa ta sta tu rom ili ekra nom na do-
dir (to uch screen), elek tron ska po šta, faks ma ši na, te le vi zi ja (te le šo ping), in ter net.

c. De Þ  ni ci ja „ope ra te ra sred sta va za ko mu ni ka ci ju“

lan 2(5) Di rek ti ve 97/7 de Þ  ni še ‘ope ra te ra sred sta va za ko mu ni ka ci ju’ kao „sva ko jav-
no ili pri vat no Þ  zi  ko ili prav no li ce i je za ni ma nje, po sao ili pro fe si ja ob u hva ta to da is po ru-
i o ci ma sta vlja na ras po la ga nje jed no ili vi še sred sta va ko mu ni ka ci je na da lji nu“. Tre ba na po-

me nu ti da ter min ‘ope ra ter sred sta va za ko mu ni ka ci ju’ je ter min ko ji uglav nom ob ja šnja va sa-
mog se be i ko ri sti se u Di rek ti vi sa mo u dva slu a ja, to jest u la nu 5(2) i la nu 11(3)(b), pr-
vi ko ji je ma li iz u ze tak od op šteg pra vi la, dru gi sa dr ži pri li  no op šti za da tak do de ljen ze mlja-
ma la ni ca ma ko ji mo že da se im ple men ti ra na mno go na i na. Zbog to ga, la ko je mo gu e da 
se ova dva la na Di rek ti ve tran spo nu ju bez ja sne de Þ  ni ci je ter mi na ‘ope ra te ra sred sta va za 
ko mu ni ka ci ju’ ili ak bez ika kve nje go ve upo tre be.

Sa mo su Hr vat ska i Ma ke do ni ja tran spo no va le u nji ho ve Za ko ne o za šti ti po tro ša a de-
Þ  ni ci ju ‘ope ra te ra sred sta va za ko mu ni ka ci ju’. lan 38(1) hr vat skog Za ko na o za šti ti po tro ša-
a de Þ  ni še ope ra te ra sred sta va da ljin ske ko mu ni ka ci je kao bi lo ko ju oso bu „ i ji po sao, za ni-

227 Albanska Odluka Saveta Ministara br. 64 od 21.01.2009, Sl. list RA Br. 8/09.
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ma nje ili dje lat nost uklju u je i omo gu a va nje tr gov cu upo ra bu jed nog ili vi še sred sta va da-
ljin ske ko mu ni ka ci je“. Na su prot la nu 2(5) Di rek ti ve 97/7, ova od red ba ne pra vi raz li ku iz-
me u Þ  zi  kih i prav nih ili jav nih i pri vat nih li ca jer ši ro ki ter min ‘oso ba’ ob u hva ta sve to. Po 
la nu 86 ma ke don skog Za ko na o za šti ti po tro ša a, ope ra ter sred sta va ko mu ni ka ci je na da lji-

nu je sva ko jav no ili pri vat no Þ  zi  ko ili prav no li ce i ji po sao, pro fe si ja ili ak tiv nost nu di is-
po ru i o cu upo tre bu jed nog ili vi še sred sta va za ko mu ni ka ci ju na da lji nu. Ta de Þ  ni ci ja, ma da 
ni je ta  na u for mu la ci ji, ba rem u svom okvi ru i smi slu da je osno ve za po re e nje sa Di rek ti-
vom 97/7. Ne ma de Þ  ni ci je ter mi na ‘ope ra ter sred sta va za ko mu ni ka ci ju’ u cr no gor skom Za-
ko nu o za šti ti po tro ša a. I po red to ga, taj po jam se upo tre blja va u ovom za ko nu u istom kon-
tek stu228 kao što se na vo di u la nu 5(2) Di rek ti ve. Ti me se ne kr ši Di rek ti va 97/7, jer jed na 
upo tre ba poj ma ne po ve a va po tre bu prav ne de Þ  ni ci je ‘ope ra te ra sred sta va za ko mu ni ka ci-
ju’. Me u tim, po seb ni za ko ni ko ji re gu li šu raz li i te obla sti po li ti ke sa dr že pri pa da ju e de Þ  ni-
ci je ope ra te ra u do ti  nim obla sti ma (na pr. Is po ru i lac uslu ga u in for ma ti  kom dru štvu229, 
ope ra te ri jav nih mre ža elek tron ske ko mu ni ka ci je230). Al ba ni ja je tran spo no va la ovu de Þ  ni ci-
ju teh ni kom copy pa ste, ko ja je iden ti  na for mu la ci ji u Di rek ti vi 97/7, pod za kon skim ak-
tom231. Bo sna i Her ce go vi na i Sr bi ja ni su uop šte tran spo no va li ovu de Þ  ni ci ju.

d. Iz u ze ci ko je pred vi a lan 3 Di rek ti ve o ugo vo ri ma na da lji nu

aa.  Ugo vo ri za klju e ni pre ko auto ma ta za pro da ju ili auto ma ti zo va nih ko mer ci jal nih 
pro sto ri ja

Iz u ze ci ( lan 3(1) dru gi pa sus Ze mlje u e sni ce
Kao u Di rek ti vi AL, BiH
Sa va ri ja ci ja ma HR, CG, MAK
Ni je tran spo no va no SRB

Iz u zi ma nje po pi ta nju ugo vo ra za klju e nih pre ko auto ma ta za pro da ju ili auto ma ti zo va-
nih ko mer ci jal nih pro sto ri ja su usvo ji li Al ba ni ja232 i Bo sna233. Ta ko e, srp ski Pred log na cr ta 
je tran spo no vao ovo iz u ze e kao u Di rek ti vi. Hr vat ska234, Ma ke do ni ja235 i Cr na Go ra236 su 
tran spo no va le iz u ze a ko ja se od no se na ugo vo re za klju e ne pre ko auto ma ta za pro da ju, ali 
ni su im ple men ti ra le iz u ze e za „auto ma ti zo va ne ko mer ci jal ne pro sto ri je“.

bb.  Ugo vo ri za klju e ni sa ope ra te ri ma te le ko mu ni ka ci ja pre ko upo tre be jav nih te le fon-

skih go vor ni ca, lan 3(1) tre i pa sus

Iz u ze ci ( lan 3(1) tre i pa sus) Ze mlje u e sni ce
Kao u Di rek ti vi AL, HR, MAK, CG
Sa va ri ja ci ja ma
Ni je tran spo no va no BiH, SRB

228 lan 40 paragraf 2 Zakona o zaštiti potroša a, Sl. list RCG Br. 26/07.
229 Zakon o elektronskoj trgovini, Sl. list RCG Br. 84/04.
230 Zakon o elektronskim komunikacijama, Sl. list RCG Br. 50/08.
231 Albanska Odluka Saveta Ministara br. 64 od 21.09.2009, Sl. list RA Br. 8/09.
232 lan 36,3 (a) Zakona o zaštiti potroša a, Sl. list RA Br. 61/08.
233 lan 43 Zakona o zaštiti potroša a, Sl. glasnik BiH br. 17/02.
234 lan 39 pasus 3 Zakona o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
235 lan 87(1), pasus 2, Zakon o zaštiti potroša a Sl. list RM Br. 38/04, 77/2007 i 103/2008.
236 lan 47(1) (1) Zakona o zaštiti potroša a, Sl. list RCG Br. 26/07.
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Ovo iz u zi ma nje je tran spo no va no od stra ne ve i ne ze ma lja u e sni ca, kao što su Al ba ni-
ja237, Hr vat ska238, Ma ke do ni ja239, i Cr na Go ra240, dok Bo sna i Sr bi ja to ni su ura di le. Me u-
tim, srp ski Na crt pred lo ga ga tran spo nu je.

cc. Ugo vo ri za klju e ni za iz grad nju i pro da ju ne po kret ne imo vi ne, lan 3(1) e tvr ti pa sus

Iz u ze ci ( lan 3(1) e tvr ti pa sus) Ze mlje u e sni ce
Kao u Di rek ti vi AL, HR, MAK, 
Sa va ri ja ci ja ma BiH, CG
Ni je tran spo no va no SRB

Al ba ni ja241, Hr vat ska242, i Ma ke do ni ja243 su tran spo no va li ovaj pri mer kao u Di rek ti vi 
97/7. Ta ko su iz od red bi o ugo vo ri ma na da lji nu iz u ze ti ugo vo ri za klju e ni za iz grad nju i pro-
da ju ne po kret ne imo vi ne ili ko ji se od no se na osta la pra va ne po kret ne imo vi ne, iz u zev za ren-
ti ra nje. Bo sna i Her ce go vi na je tran spo no va la ovo iz u ze e sa jed nom va ri ja ci jom u tek stu. Na-
i me, od red be o ugo vo ri ma o ugo vo ri ma na da lji nu se ne e pri me nji va ti na ugo vo re ko ji se od-
no se na ne po kret nu imo vi nu, osim ugo vo ra o naj mu. Ova od red ba obez be u je vi ši ni vo za šti-
te po tro ša a244. Ovo iz u ze e je tran spo no va no ta ko e i u cr no gor skom Za ko nu o za šti ti po tro-
ša a, ali bez de la ko ji se od no si na „ili dru ga pra va iz ne po kret ne imo vi ne245. Sr bi ja ni je uop-
šte tran spo no va la ovo iz u ze e.

dd. Ugo vo ri za klju e ni na auk ci ji, lan 3(1) pa sus 5

Iz u ze ci ( lan 3(1) pe ti pa sus) Ze mlje u e sni ce
Kao u Di rek ti vi AL, BiH 
Sa va ri ja ci ja ma HR, MAK, CG
Ni je tran spo no va no SRB

Al ba ni ja246 i Bo sna247 su tran spo no va le ovo iz u ze e kao u Di rek ti vi 97/7. U Hr vat skoj 
od red be Za ko na o za šti ti po tro ša a o ugo vo ri ma za pro da ju na da lji nu se ne pri me nju ju na 
ugo vo re sklo plje ne „jav nom dra žbom“248. U Ma ke do ni ji je ne ja sno da li je to iz u ze e im ple-
men ti ra no u na ci o nal nom za ko no dav stvu ili ne. Ma ke don ski Za kon o za šti ti po tro ša a ko ri sti 
iz raz „ugo vo ri za klju e ni pre ko jav nih na bav ki“. Po što ugo vo ri o jav nim na bav ka ma per se, 
ne spa da ju pod pri me nu Za ko na o za šti ti po tro ša a, tre ba lo bi shva ti ti da se ovaj iz raz od no-
si na sva ki ugo vor za klju en po stup kom jav nog ten de ra. U Cr noj Go ri ugo vo ri ko ji su za klju-
e ni na auk ci ji se tran spo nu ju Za ko nom o za šti ti po tro ša a kao iz u ze e, ali sa ma lom raz li-

237 lan 36,3 (b) Zakona o zaštiti potroša a, Sl. list RA Br. 61/0.
238 lan 39 pasus 3 Zakona o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
239 lan 87(1), pasus 3, Zakon o zaštiti potroša a, Sl. list RM Br. 38/04, 77/2007 i 103/2008.
240 lan 47(1) (2) Zakona o zaštiti potroša a, Sl. list RCG Br. 26/07.
241 lan 36,3 (c) Zakona o zaštiti potroša a Sl. list RA Br. 61/08.
242 lan 39 pasus 4 Zakona o zaštiti potroša a NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
243 lan 87(1), pasus 4, Zakon o zaštiti potroša a, Sl. list RM Br. 38/04, 77/2007 i 103/2008.
244 lan 43 Zakona o zaštiti potroša a, Sl. glasnik BiH br. 17/02.
245 lan 47(1) (3) (4) Zakona o zaštiti potroša a Sl. list RCG Br. 26/07.
246 lan 36,3 (ç) Zakona o zaštiti potroša a Sl. list RA Br. 61/08.
247 lan 43 Zakona o zaštiti potroša a, Sl. glasnik BiH br. 17/02.
248 lan 39 pasus 6 Zakona o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
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kom u for mu la ci ji. On se for mal no od no si na „ugo vo re za klju e ne po sle pro da je me to dom 
jav nog ten de ra“249. Me u tim, ovaj iz raz ka da se ko ri sti za na mer nu pro da ju ne ke ro be, zna i 
„auk cij ska pro da ja“, jer Za kon o unu tra šnjoj tr go vi ni u la nu 18 re gu li še „jav nu i auk cij sku 
vr stu pro da je“, gde po to nje zna i „pro da ja me to dom jav nog ten de ra na od re e nom me stu i u 
od re e no vre me“250. Vred no je na po me nu ti da ovo iz u ze e ta ko e po kri va pri nud nu auk cij-
sku pro da ju, ko ja se kao pro da ja jav nim nad me ta njem od re e nih za ple nje nih po kret nih do ba-
ra re gu li še Za ko nom o iz vr šnom po stup ku251. Srp sko za ko no dav stvo ni je uop šte tran spo no va-
lo ovo iz u ze e.

ee.  De li mi  no iz u ze e ugo vo ra za snab de va nje na mir ni ca ma itd ko je is po ru u ju re dov-

ni do sta vlja i, lan 3(2) pa sus 1

Iz u ze ci ( lan 3(2) pr vi pa sus) Ze mlje u e sni ce
Kao u Di rek ti vi AL, HR, MAK, 
Sa va ri ja ci ja ma CG
Ni je tran spo no va no BiH, SRB

 
Po la nu 3(2) pr vi pa sus Di rek ti ve 97/7, la no vi 4 (pret hod na in for ma ci ja), 5 (po tvr da), 

6 (pra vo na od u sta nak) i 7(1) (oba ve za iz vr še nja na lo ga u ro ku od mak si mum 30 da na) se ne 
od no si na ugo vo re „za snab de va nje na mir ni ca ma, pi em ili dru gim ro ba ma na me nje nim za 
sva ko dnev nu po tro šnju ko je se is po ru u ju kod ku e po tro ša a, na nje go vo pre bi va li šte ili rad-
no me sto, od stra ne re dov nih do sta vlja a“.

Al ba ni ja252, Hr vat ska253 i Ma ke do ni ja254 su tran spo no va le ovo de li mi  no iz u ze e baš 
kao u Di rek ti vi 97/7. Ovo de li mi  no iz u zi ma nje je tran spo no va no u cr no gor ski Za kon o za šti-
ti po tro ša a, ali bez po zi va nja na is po ru ku od stra ne „re dov nih do sta vlja a“255. U od no su na 
me sto is po ru ke ta od red ba ne ko ri sti re i „ku a“ i „pre bi va li šte“ po tro ša a, ve  ka že „sva ko-
dnev na upo tre ba u do ma in stvu“ što bi u prak si ob u hva ti lo oba iz ra za iz Di rek ti ve 97/7. „Rad-
no me sto“ se tran spo nu je ka ko tre ba. Bo sna i Her ce go vi na i Sr bi ja ni su uop šte tran spo no va-
le ovo de li mi  no oslo ba a nje.

ff.  De li mi  no iz u zi ma nje ugo vo ra za pru ža nje uslu ga sme šta ja, pre vo za, ke te rin ga ili re-

kre a ci je, lan 3(2) dru gi pa sus

Iz u ze ci ( lan 3(2) dru gi pa sus) Ze mlje u e sni ce
Kao u Di rek ti vi MAK
Sa va ri ja ci ja ma AL, HR, CG
Ni je tran spo no va no BiH, SRB

249 lan 47(1) (5) Zakona o zaštiti potroša a, Sl. list RCG Br. 26/07.
250 Vlada Crne Gore, na osnovu lana 19 Zakona o unutrašnjoj trgovini trenutno sprema Dekret 

kojim e regulisati uslove za organizaciju javnih i aukcijskih prodaja, vrsta robe koje se mogu prodavati 
u tim vrstama prodaje.

251 Zakon o izvršnom postupku, u lanu 87 reguliše prodaju metodom javnog tendera (javne aukcije) 
u slu aju pokretne robe ve e vrednosti i kada sud o ekuje da mogu biti prodati po ve oj ceni od procenjene 
vrednosti.

252 lan 36,3 (d) Zakona o zaštiti potroša a Sl. list RA Br. 61/08.
253 lan 40 (1) pasus 1 Zakona o zaštiti potroša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
254 lan 100(1), pasus 1, Zakon o zaštiti potroša a, Sl. list RM Br. 38/04, 77/2007 i 103/2008.
255 lan 47paragraf 2 ta ka 1 Zakona o zaštiti potroša a, Sl. list RCG Br. 26/07.
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lan 3(2) dru gi pa sus pred vi a da se la no vi 4, 5, 6, i 7(1) ne e pri me nji va ti na ugo vo-
re za pru ža nje uslu ga sme šta ja, pre vo za, ke te rin ga ili re kre a ci je, ka da is po ru i lac pre u zi ma, 
ka da se ugo vor za klju i, da pru ži te uslu ge ne kog po seb nog da na ili u okvi ru ne kog po seb nog 
pe ri o da.

Iz u zev, u slu a ju sport skih do ga a ja na otvo re nom pro sto ru, is po ru i lac mo že da za dr ži 
pra vo da ne pri me ni lan 7(2) u po seb nim okol no sti ma.

Ovaj lan Di rek ti ve 97/7 je pri me nji van u Evrop skom su du prav de (C-336/03 – Ea-
syca256). Sud je dr žao da lan 3(2) Di rek ti ve tre ba da se tu ma i kao da zna i da „ugo vo ri za 
pru ža nje uslu ga u pre vo zu“ ob u hva ta ju ugo vo re za pru ža nje uslu ga iz najm lji va nja auto mo bi-
la. To mi šlje nje nu di ne ke smer ni ce za bu du e pri me nji va nje ove od red be. Sud je iz ja vio da 
iz u zi ma nje ima za cilj za šti tu in te re sa is po ru i o ca od re e nih uslu ga ka ko oni ne bi tr pe li ne-
sra zmer ne po sle di ce ko je pro is ti u iz ot ka zi va nja. Pri mer za to bi bi la re zer va ci ja ko ja je na-
i nje na i on da ot ka za na od stra ne po tro ša a uz oba ve šte nje ne po sred no pre da tu ma na ve de-

nog za pru ža nje te uslu ge. Po mi šlje nju Evrop skog su da prav de, po sao sa iz najm lji va njem 
auto mo bi la pred sta vlja ak tiv nost ko ju, pro tiv ta kvih po sle di ca, za ko no dav stvo na me ra va da 
za šti ti pre ko iz u ze a. Raz log je što ta kvi po slo vi mo ra ju da pra ve aran žma ne za iz vr še nje na 
da tum od re en u vre me re zer vi sa nja do go vo re ne uslu ge, i sto ga tr pe iste po sle di ce u slu a ju 
ot ka zi va nja kao i dru gi ko ji ra de u sek to ru pre vo za ili dru gim sek to ri ma na ve de nim u iz u-
zi ma nji ma257.

Sa mo je Ma ke do ni ja258 ver no tran spo no va la lan 3(2) pa sus 2 Di rek ti ve 97/7. Al ba ni-
ja259 je iz o sta vi la, ili „za bo ra vi la“ to kom sa sta vlja nja, dru gi deo re e ni ce (pre ma ko jem iz u-
zev u slu a ju sport skih do ga a ja na otvo re nom pro sto ru, is po ru i lac mo že da za dr ži pra vo da 
ne pri me ni lan 7(2) u po seb nim okol no sti ma). Hr vat ski Za kon o za šti ti po tro ša a u la nu 40 
(1) dru gi pa sus od re u je da se od red be la no va 43 – 51 i lan 52(1) ovo ga Za ko na (o pret hod-
noj oba vi je sti i pra vu na ras kid ugo vo ra) ne e pri me nji va ti na „ugo vo re o smje šta ju, pri je vo-
zu i op skr bi pri pre mlje nom hra nom (ca te ring), i uslu ga ma za slo bod no vri je me ko ji ma se tr-
go vac ob ve zu je is pu ni ti svo ju ob ve zu u to  no od re e nom tre nut ku ili u to  no od re e nom ro-
ku“. Te me ljem la na 40(2) Za ko na o za šti ti po tro ša a iz u zet no, kod ugo vo ra o pru ža nju uslu-
ga ra zo no de na otvo re no me, tr go vac mo že ugo vo rom is klju i ti od pri mje ne na taj ugo vor od-
red bu la na 52(2) Za ko na (gle de ne is pu nje nja ugo vo ra od stra ne tr gov ca) u po je di nim, ugo-
vo rom od re e nim, si tu a ci ja ma. Su štin ski deo ovog de li mi  nog oslo ba a nja, to jest deo od red-
be ko ja re gu li še da da tum iz vr še nja mo ra da bu de Þ k san u vre me za klju e nja ugo vo ra, ni je 
bio iz ri i to tran spo no van. Si tu a ci ja je sli  na u Cr noj Go ri. De li mi  no iz u zi ma nje je tran spo-
no va no u cr no gor skom Za ko nu o za šti ti po tro ša a uz ma nje va ri ja ci je, ta ko da je sko ro pot pu-
no tran spo no va nje Di rek ti ve u na ci o nal ni za kon ne u pit no. Va ri ja ci je su sle de e: a) iako Di rek-
ti va 97/7 zah te va da da tum iz vr še nja mo ra da bu de utvr en „ka da se ugo vor za klju u je“. Cr-
no gor sko za ko no dav stvo je iz o sta vi lo ove re i, ali kraj nji re zul tat je isti jer for mu la ci ja pa ra-
gra fa su ge ri še da da tum tre ba bu de „u ugo vo ru“; b) iako je Cr na Go ra tran spo no va la dru gi 
deo iz u zi ma nja (re kre a tiv ni do ga a ji na otvo re nom pro sto ru), to se ne od no si na „po seb ne 
okol no sti“, ve  ume sto to ga na „slu a je ve na ve de ne u ugo vo ru“260.

256 Presuda Evropskog suda pravde, mart 2005, C-336/03- EasyCar (UK) v OfÞ ce of fair trading 
(2005) ECR I-1947.

257 Presuda ESP od 10. marta 2005., , C-336/03- EasyCar (UK) v OfÞ ce of fair trading. Ceo komentar 
ovog slu aja je dat u Consumer Law Compendium, Februar 2008, str. 527.

258 lan 100(1), pasus 2, Zakon o zaštiti potroša a, Sl. list RM Br. 38/04, 77/2007 i 103/2008.
259 lan 36,3 (dh) Zakona o zaštiti potroša a Sl. list RA Br. 61/08.
260 lan 47paragraf 2 ta ka 2 Zakona o zaštiti potroša a, Sl. list RCG Br. 26/07.
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III.  In stru men ti za za šti tu po tro ša a

1. Oba ve ze da va nja in for ma ci ja

a. Pred u go vor na oba ve za in for mi sa nja po tro ša a

lan 4(1) Di rek ti ve 97/7 oba ve zu je dr ža ve da pred vi de u svom za ko no dav stvu oba ve zu 
is po ru i o ca da po tro ša u pru ži, bla go vre me no pre za klju e nja ugo vo ra o ugo vo ri ma na da lji-
nu, sle de e in for ma ci je:

a)  Iden ti tet is po ru i o ca i, u slu a ju ugo vo ra po ko ji ma se zah te va pla a nje una pred, nje-
go vu adre su;

b) Glav ne ka rak te ri sti ke ro ba ili uslu ga;
c) Ce nu ro ba ili uslu ga uklju u ju i sve po re ze;
d) Tro ško ve is po ru ke, gde je mo gu e;
e) Uslo ve pla a nja, is po ru ke ili iz vr še nja;
f) Po sto ja nje pra va na od u sta nak, osim u slu a je vi ma na ko je se od no si lan 6(3);
g)  Tro ško vi upo tre be sred sta va ko mu ni ka ci je na da lji nu, ka da se ob ra u na va mi mo 

osnov ne ce ne;
h) Pe riod u ko me po nu da ili ce na osta ju va že e;
i)  Ka da je mo gu e, mi ni mal no tra ja nje ugo vo ra u slu a ju ugo vo ra za is po ru ku pro iz vo-

da ili uslu ga ko je e se vr ši ti traj no ili pe ri o di  no. 
Na osno vu la na 4(2), in for ma ci je mo ra ju da se pru že na ja san i ra zu mljiv na in ko ji u 

sva kom smi slu od go va ra upo tre blje nom sred stvu ko mu ni ka ci je na da lji nu, dok lan 4(3) do-
dat no ob ja šnja va da u slu a ju ko mu ni ka ci je te le fo nom, iden ti tet is po ru i o ca i ko mer ci jal na 
svr ha po zi va mo ra ju bi ti iz ri i to ja sni na po et ku sva kog raz go vo ra sa po tro ša em.

Sve ze mlje, osim Sr bi je, su uklju i le ta kvu oba ve zu i na pra vi le ta  no ta kvu ili sli  nu li-
stu in for ma ci ja ko je tre ba da se da ju. U svr hu ove stu di je, is ta i e mo sle de e aspek te:

aa. “U pri me re nom ro ku” pre za klju e nja ugo vo ra

Po sto je od re e ne raz li ke u tran spo no va nju ovog uslo va. Ta  no ta kva for mu la ci ja je upo-
tre blje na u Al ba ni ji (Za kon o za šti ti po tro ša a lan 37(1)) i Hr vat skoj ( lan 43(1) Za ko na o 
za šti ti po tro ša a: „u pri mje re nom ro ku pri je skla pa nja ugo vo ra“). Va ri ja ci ja u for mu la ci ji po-
sto ji u Ma ke do ni ji, gde je za ko no da vac upo tre bio iz raz od re e no vre me pre za klju e nja, bez 
de Þ  ni sa nja ka ko se ono od re u je ( lan 89(1) Za ko na o za šti ti po tro ša a). U Cr noj Go ri je upo-
tre bljen iz raz pre za klju e nja. Ovaj uslov ni je tran spo no van u za ko no dav stvu Bo sne i Her ce-
go vi ne i Sr bi je261.

bb. Do dat ne oba ve ze pred u go vor nog oba ve šta va nja

Sve ove ze mlje, osim Sr bi je, su do da le još ne ke in for ma ci je na li stu. U Al ba ni ji su one 
iz ne te u la nu 37(1) Za ko na o za šti ti po tro ša a. lan 44 Za ko na o za šti ti po tro ša a u Bo sni i 
Her ce go vi ni pro pi su je od red bu o da ljem oba ve šta va nju o me stu i kon tak ti ma sa tr gov cem i 
is po ru i o cem u sva kom slu a ju, ne sa mo za „ugo vo re ko ji zah te va ju pla a nje una pred, o iden-
ti Þ  ka ci ji ro ba ili uslu ga, in for ma ci je o ga ran ci ja ma i post pro daj nim uslu ga ma i nad le žnost i 
pri me nu od re e nih ma te ri jal nih pra va u slu a ju ne kog spo ra. Isto to je da to u la nu 43(1) hr-

261 Poglavlje II, Glava 2 Nacrta predloga sadrži dva lana koja se bave sa opštom obavezom trgovca 
o predugovornom davanju informacija, navode i informacije koje je trgovac u obavezi da pruži potroša u 
pre zaklju ivanja ugovora o prodaji ili uslugama, uklju uju i posebne obaveze posrednika za davanje 
informacija.
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vat skog Za ko na o za šti ti po tro ša a, ko ji do dat no zah te va da is po ru i lac/tr go vac pru ži in for-
ma ci je ko je se od no se na pra vo po tro ša a na ras kid ugo vo ra kao i o si tu a ci ja ma u ko ji ma je 
ono is klju e no. Ko na  no, lan 43(4) Za ko na o za šti ti po tro ša a od re u je još jed nu do dat nu 
pred u go vor nu in for ma ci ju ko ja sa dr ži upo zo re nje „da ugo vor u ime i za ra un ma lo ljet ni ka 
ili pot pu no po slov no ne spo sob ne oso be mo gu sklo pi ti sa mo nji ho vi za kon ski za stup ni ci, od-
no sno upo zo re nje da dje lo mi  no po slov no spo sob ne oso be mo gu sklo pi ti ugo vor sa mo uz su-
gla snost nji ho va za kon skog za stup ni ka“. Pro ši re nja ko ja po sto je u ma ke don skom Za ko na o 
za šti ti po tro ša a ( lan 89(2)) se od no se na od red bu o de talj nim in for ma ci ja ma ko je se od no-
se na iden ti tet tr gov ca/is po ru i o ca u sva kom slu a ju, iden ti tet pro iz vo da ili uslu ge i pra vo na 
po vla e nje. Pro ši re ne in for ma ci je o iden ti te tu tr gov ca/is po ru i o ca i pra vo na po vla e nje e 
bi ti da ti i u cr no gor skom za ko no dav stvu ta ko e. Po red to ga Za kon o elek tron skoj tr go vi ni od-
re u je du žno sti u ve zi spe ci Þ  nih in for ma ci ja iz sek to ra262. 

U Sr bi ji, tre nut no ne ma od go va ra ju ih od red bi u Za ko nu o obli ga ci o nim od no si ma ili 
Za ko nu o za šti ti po tro ša a iz 2005263.

b. Pi sa na po tvr da, lan 5

lan 5(1) Di rek ti ve oba ve zu je is po ru i o ca da da, bla go vre me no u to ku iz vr še nja ugo vo-
ra, pi sa nu po tvr du (ili po tvr du na ne kom dru gom traj nom me di ju) o ne kim in for ma ci ja ma ko-
je e se da ti pre ugo vo ra, osim ako su te in for ma ci je ve  da te po tro ša u u ta kvoj for mi.

U al ban skom za ko no dav stvu ovaj zah tev je tran spo no van do slov no ( lan 37 (2 a,b,c,ç) 
Za ko na o za šti ti po tro ša a). Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne ( lan 45(1))264 i 
Hr vat ske ( lan 44 (1, 2)), Ma ke do ni je ( lan 91) i Cr ne Go re ( lan 40(1)) zah te va pi sa nu po-
tvr du ko ja e se da ti naj ka sni je po is po ru ci ro be/uslu ge. Ta pi sa na po tvr da tre ba da sa dr ži sve 
in for ma ci je ko je se od tr gov ca/is po ru i o ca tra že da ih pru ži, dok Di rek ti va zah te va sa mo da 
ne ke od njih bu du da te. 

aa. For mal ni zah te vi

lan 5(1) Di rek ti ve od re u je da po tro ša  mo ra da pri mi pi sa nu po tvr du, ili po tvr du u ne-
kom dru gom traj nom me di ju ko ji mu je na ras po la ga nju i pri stu pa an, o ne kim in for ma ci ja-
ma da tim u la nu 4 Di rek ti ve.

For mal ni zah te vi Ze mlje u e sni ce
Kao u Di rek ti vi AL, BiH, HR, MAK
Ni su tran spo no va ni SRB
Va ri ja ci je CG

Zah tev ko ji se od no si na me dij za da va nje po tvr de (u pi sa nom ili ne kom dru gom traj-
nom, ras po lo ži vom i pri stu pa  nom me di ju) je tran spo no van do slov no u Al ba ni ji ( lan 37 (2 

262 lan 14 Zakona o elektronskoj trgovini, Sl. list RCG Br. 84/04.
263 Nacrt predloga navodi informacije koje treba da se daju i na in na koji treba da se daju.
264 Na osnovu lana 146 (3) Bosansko-hercegova ki Nacrt Zakona o obligacionim odnosima od 

2010. potroša  ima pravo da dobije punu informaciju o svom pravu na opoziv na nekom trajnom nosa u 
podataka. Ta informacija treba da sadrži ime i adresu primaoca opoziva, kao i po etak perioda opoziva. 

lan 146 (4) BDLO dalje predvi a, da ako potroša ki ugovor nije overen kod beležnika informacija o 
pravu na povla enje treba da bude posebno potpisana ili da sadrži kvaliÞ kovan elektronski potpis. Ako 
ugovor treba da bude zaklju en u pisanoj formi, potroša  mora da primi original ili kopiju potvrde ugovora 
ili pisanu ponudu potroša a za zaklju enje ugovora.
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a,b,c,ç) Za ko na o za šti ti po tro ša a), Bo sni i Her ce go vi ni ( lan 45(1) Za ko na o za šti ti po tro ša-
a), Hr vat skoj ( lan 44(1) Za ko na o za šti ti po tro ša a) i Ma ke do ni ji ( lan 91 Za ko na o za šti ti 

po tro ša a). Cr no gor ski za kon je dao sa mo op ci ju pi sa ne po tvr de ( lan 40(1) Za ko na o za šti ti 
po tro ša a). Ova od red ba ni je tran spo no va na u Sr bi ji.

bb. Vre me po tvr i va nja

Na osno vu la na 5(1) Di rek ti ve, po tro ša  mo ra da pri mi pi sa nu po tvr du, ili po tvr du u ne-
kom dru gom traj nom me di ju ko ji mu je na ras po la ga nju i pri stu pa an, o in for ma ci ja ma na ko-
je se od no si lan 4(1) (a) do (f), bla go vre me no za vre me iz vr še nja ugo vo ra, a naj ka sni je u vre-
me is po ru ke (ne pri me nju je se ka da je u pi ta nju ro ba za is po ru ku tre im li ci ma).

Po sto je raz li ke u pre no še nju ovog zah te va. U Al ba ni ji je pre net do slov no. U Bo sni i Her-
ce go vi ni po sto je raz li ke jer lan 45 (1) Za ko na o za šti ti po tro ša a ko ji re gu li še ovo pi ta nje ne 
uklju u je iz raz „bla go vre me no“. Po la nu 44 (1) hr vat skog Za ko na o za šti ti po tro ša a po tvr-
da pret hod nih in for ma ci ja mo ra da se da „što je mo gu e pri je, a naj ka sni je u tre nut ku is po ru-
ke pro iz vo da, od no sno naj ka sni je na dan po et ka pru ža nja uslu ge“. Ma ke don ski Za kon o za-
šti ti po tro ša a ( lan 91, pa ra graf 1, dru gi deo re e ni ce) de Þ  ni še da ta po tvr da mo ra da se da 
bla go vre me no za vre me iz vr še nja ugo vo ra, a naj ka sni je u vre me is po ru ke pro iz vo da ili na 
dan da va nja uslu ga, i ne pra vi raz li ku iz me u is po ru ke pro iz vo da po tro ša u za nje go vu/nje-
nu li  nu upo tre bu ili za ne ko tre e li ce. lan 39 cr no gor skog Za ko na o za šti ti po tro ša a iz o-
sta vlja deo „na ro bu ko ja ni je za is po ru ku tre im li ci ma“ i „naj ka sni je u vre me is po ru ke“. 
Ovaj zah tev ni je pre net u srp ski Za kon.

For mal ni zah te vi Ze mlje u e sni ce
Kao u Di rek ti vi AL
Ni su tran spo no va ni SRB
Va ri ja ci je BiH, HR, MAK, CG

cc. Oba ve šte nja ko je e se da ti u sva kom slu a ju, lan 5(1), re e ni ca 2

Is po ru i lac, na osno vu la na 5(1) re e ni ca 2 Di rek ti ve, mo ra da da od re e na oba ve šte-
nja u sva kom slu a ju, a to su:

•  Pi sa na in for ma ci ja o uslo vi ma i pro ce du ra ma za upra žnja va nje pra va na od u sta nak;
•  Ge o graf ska adre sa me sta po slo va nja is po ru i o ca na ko ju po tro ša  mo že da upu tu re kla-

ma ci je;
•  In for ma ci je o post-pro daj nim uslu ga ma i po sto je im ga ran ci ja ma; i
•  Re še nje o ras ki du ugo vo ra, ka da je na neo d re e no vre me ili u tra ja nju pre ko jed ne go-

di ne.
Ovaj uslov je do slov no tran spo no van u Al ba ni ji. U Bo sni i Her ce go vi ni to se sma tra 

pred u go vor nim oba ve šta va njem ( lan 44 Za ko na o za šti ti po tro ša a) ko je mo ra bi ti po tvr e-
no pre za klju i va nja ugo vo ra. Isti je slu aj sa za ko no dav stvom u Hr vat skoj ( lan 43 (1) i lan 
44 (2) Za ko na o za šti ti po tro ša a), Ma ke do ni ji ( lan 90 Za ko na o za šti ti po tro ša a) i Cr noj 
Go ri ( lan 39(1) ta  ke 6,7,8 i 9 i lan 40(1) Za ko na o za šti ti po tro ša a). Ovaj zah tev ni je tran-
spo no van u srp skom za ko no dav stvu. 

dd.  Iz u ze e od la na 5(1) za uslu ge iz vr še ne pre ko upo tre be sred sta va za ko mu ni ka ci ju 

na da lji nu

lan 5(2) Di rek ti ve 97/7 omo gu a va iz u zi ma nje da is po ru i lac ne mo ra da da po tvr du 
za uslu ge ko je su iz vr še ne pre ko upo tre be sred sta va za ko mu ni ka ci ju na da lji nu, ka da se one 
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iz vr še sa mo jed nom pri li kom i ka da ih fak tu ri še ope ra ter tog sred stva za ko mu ni ka ci ju na da-
lji nu. I po red to ga, po tro ša  u sva kom slu a ju mo ra da bu de u mo gu  no sti da do bi je ge o graf-
sku adre su me sta po slo va nja is po ru i o ca na ko ju mo že da upu ti re kla ma ci je.

Od go va ra ju e od red be po sto je u za ko no dav stvu Al ba ni je, Hr vat ske, Ma ke do ni je i Cr ne 
Go re. Sr bi ja i Bo sna i Her ce go vi na ni su tran spo no va le ovo iz u ze e u svo ja na ci o nal na za ko-
no dav stva.

c. Sank ci je za po vre du oba ve za da va nja oba ve šte nje

Ve i na od red bi Di rek ti ve o sank ci ja ma za po vre du du žno sti da va nja oba ve šte nja su pri-
li  no op šte i ti me osta vlja ju ve li ku slo bo du iz bo ra na ci o nal nim za ko no dav ci ma. Mo gu se 
uo i ti sle de e vr ste sank ci ja:

•  Pro du že nje ro ka za od u sta nak u la nu 6(1);
•  Za bra ne;
•  Pra vo kon ku re na ta na tra že nje od šte te;
•  Nov a ne ka zne po kri vi  nom ili uprav nom pra vu;
•  Osta le po sle di ce iz pri vat nog pra va.
Sve ove ze mlje, osim Sr bi je265, da ju ne ki ob lik sank ci ja za po vre du oba ve za za da va nje 

in for ma ci ja.

aa. Pro du že nje ro ka za od u sta nak iz la na 6(1)

Pro du že nje ro ka za po vla e nje Ze mlje u e sni ce
Kao u Di rek ti vi AL, HR, MAK, CG
Va ri ja ci je BiH
Ni je tran spo no va no SRB

Sank ci je za pro du že nje ro ka za od u sta nak iz la na 6(1) su im ple men ti ra ne kao u Di rek-
ti vi u na ci o nal nom za ko no dav stvu Al ba ni je266. U Bo sni i Her ce go vi ni ovo pra vi lo je tran spo-
no va no ( lan 47(4 i 5) Za ko na o za šti ti po tro ša a); me u tim, rok u ko me po tro ša  mo že da 
od u sta ne od ugo vo ra pro du žen je na 15 da na. Tre ba na po me nu ti da na su prot pre su di He nin-

ger267 Evrop skog su da prav de, u Bo sni i Her ce go vi ni rok za po vla e nje mo že da po  ne ak 
pre ne go što je oba ve šte nje sa in for ma ci ja ma da to po tro ša u. On is ti e u ro ku od tri me se ca 
od pri je ma ro ba od stra ne po tro ša a, ili za klju e nja ugo vo ra u slu a ju pru ža nja uslu ga, i sto-
ga sle di kri ti ke pre su de He i nin ger, da pe riod za po vla e nje ne mo že da se pro du ža va za u vek 
usled ne ma nja oba ve šte nja o da va nju in for ma ci ja268.

265 Nacrt predloga obuhvata sankcije za zakasnele informacije o pravu na povla enje (Poglavlje 
III Nacrta predloga) kao i efekat navo enja potroša a da zaklju i ugovor bez poštovanja uslova za 
davanje informacija (Poglavlje II, Glava 2 Nacrta predloga). Nacrtom predloga teret dokazivanja u vezi 
sa ispunjenjem obaveze o davanju informacija pada na trgovca. Tako e se o ekuje da e nacrt predloga 
obuhvatiti i poglavlje o administrativnim kaznama.

266 Ta ke 11 i 12 Odluke Saveta Ministara br. 64 od 21.01.2009. br. 08/09.
267 Presuda Evropskog suda pravde od 13. decembra 2001., C-481/99 – Georg Heininger and Helga 

Heininger v. Bayerische Hypound Vereinsbank AG (2001) ECRI-09945.
268 Vi de ti Z. Me ški , Europäisches Ver bra uc her recht – Ge me in schaft srec htlic he Vor ga ben und 

europäische Per spek ti ven, Band 18 der Schrif ten re i he des Lud wig Bol tzmann In sti tu tes für Euro pa recht, 
Be , 2008., str. 84; tre ba na po me nu ti da se o e ku je da taj pro blem bu de re šen usva ja njem Na cr ta Za ko na 
o obli ga ci o nim od no si ma od 2010., sa ti me da rok za opo ziv od 15 da na, na osno vu la na 146 (3) Na cr ta 
Za ko na o obli ga ci o nim od no si ma, po i nje ka da in for ma ci ja o pra vu na opo ziv bu de da ta po tro ša u.
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Hr vat ski za ko no da vac je do slov no tran spo no vao lan 6(1) Di rek ti ve 97/7 u la nu 46 (1-
4) Za ko na o za šti ti po tro ša a, kao i ma ke don sko ( lan 93 Za ko na o za šti ti po tro ša a) i cr no-
gor sko za ko no dav stvo ( lan 41(2) Za ko na o za šti ti po tro ša a). Kao što je go re na ve de no, srp-
sko za ko no dav stvo tre nut no ne pro pi su je ovu sank ci ju.

bb. Tu žbe za za šti tu ko lek tiv nih in te re sa po tro ša a

Po što va nje oba ve ze o da va nju in for ma ci ja mo že da se spro ve de pre ko po stup ka za bra ne 
na osno vu la na 55 Za ko na o za šti ti po tro ša a Al ba ni je, la no va 120-124 Za ko na o za šti ti 
po tro ša a Bo sne i Her ce go vi ne, la na 131 et seq. Za ko na o za šti ti po tro ša a Hr vat ske i la na 
103 Za ko na o za šti ti po tro ša a Ma ke do ni je. U Cr noj Go ri to je de li mi  no tran spo no va no 
Za ko nom o za šti ti po tro ša a269. Ni je bi lo tran spo no va nja ove mo gu  no sti u za ko no dav stvu 
Sr bi je.

cc. Pra vo kon ku re na ta na tra že nje od šte te

Za kon ska od red ba ko ja po sto ji u ne kim ze mlja ma EU, ko jom kon ku ren ci ja ta ko e mo-
že da tra ži od šte tu pro tiv is po ru i o ca ko ji po vre di oba ve ze o da va nju in for ma ci ja i ti me stek-
ne ne za ko ni tu pred nost nad u e sni ci ma na tr ži štu ko ji po štu ju za kon, ni je do ne se na u na ci o-
nal nim za ko no dav stvi ma pro u a va nih ze ma lja.

dd. Nov a ne ka zne po kri vi  nom i uprav nom pra vu

Ve i na ze ma lja la ni ca EU je na ve la ad mi ni stra tiv ne sank ci je, po ko ji ma su is po ru i o ci 
ko ji ne da ju in for ma ci je kri vi za pre kr šaj i mo gu bi ti nov a no ka žnje ni. 

Isto po sto ji i u pro u a va nim ze mlja ma ju go-is to  ne Evro pe osim u Sr bi ji. Na i me, lan 
57 (2,a) al ban skog Za ko na o za šti ti po tro ša a pro pi su je nov a ne ka zne do 70.000 le ka (cca. 
520 Evra). U Bo sni i Her ce go vi ni nov a ne ka zne va ri ra ju iz me u 2.500 Evra i 8.000 Evra za-
vi sno od pre kr ša ja ( lan 126 Za ko na o za šti ti po tro ša a). U Hr vat skoj, na osno vu la na 145 
(1) pa sus 23 i 24, tr go vac ko ji ne pru ži in for ma ci je bi e sank ci o ni san nov a nom ka znom of 
15.000 do 100.000 HRK (cca. 1.370 Evra do 13.700 Evra), dok na osno vu la na 145 (3) Þ  zi -
kom li cu za isti pre kr šaj sle di ka zna u iz no su od 5.000 do 15.000 HRK (cca. 685 do 13.700 
Evra). la nom 136 (1) red 30 Za ko na o za šti ti po tro ša a Ma ke do ni je po vre da oba ve ze tr gov-
ca za da va nje pi sa ne po tvr de mo že ima ti za po sle di cu nov a nu ka znu u iz no su od 3.500 do 
5.000 Evra. U Cr noj Go ri, pre kr šaj ne nov a ne ka zne e se na met nu ti tr gov cu za pre kr šaj na-
pra vljen pre ko po vre de oba ve za ko je se od no se na pret hod no da va nje in for ma ci ja, pi sa nu po-
tvr du in for ma ci ja i ogra ni e nja na upo tre bu od re e nih sred sta va ko mu ni ka ci ja na da lji nu 
( lan 129(1) ta  ke 13, 14 i 15 Za ko na o za šti ti po tro ša a), kao i po seb na ka zna za od go vor no 
li ce ako je tr go vac prav ni su bjekt ( lan 129(2) Za ko na o za šti ti po tro ša a).

ee. Osta le po sle di ce po pri vat nom pra vu

Pri me nom pro pi sa gra an skog pra va, a po seb no za ko na o ugo vo ri ma, osta le po sle di ce 
pri vat nog pra va, u svim pro u a va nim ze mlja ma ob u hva ta ju zah tev za na kna du šte te u slu a-
ju ras ki da ugo vo ra.

269 I po red to ga, u slu a ju pro da je na da lji nu pod ru  je pri me ne in stru me na ta pro pi sa nih Po gla vljem 
o “Od red ba ma o ka zna ma” je vi še ne go eÞ  ka sno i pru ža ade kvat nu za šti tu in te re sa po tro ša a. Na i me, 
ni je neo p hod no da ne ki po stu pak tr gov ca po vre di ko lek tiv ne in te re se po tro ša a, ali je do volj no da je do-
šlo sa mo do po vre de oba ve za u od no su na pret hod no da va nje in for ma ci ja, pi sa nu po tvr du in for ma ci ja ili 
ogra ni e nja upo tre be od re e nih sred sta va ko mu ni ka ci je na da lji nu ( lan 129 pa ra graf 1 stav ke 13, 14, 15 
i pa ra graf 2 Za ko na o za šti ti po tro ša a).
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2. Pra vo na od u sta nak

a. Iz u zi ma nja od pra va na od u sta nak

aa.  Iz u zi ma nje od pra va na po vla e nje ako je pru ža nje uslu ga po e lo pre za vr šet ka pe-
ri o da od se dam rad nih da na ( lan 6(3) pr vi pa sus)

Ve i na ze ma lja je tran spo no va la iz u zi ma nje od pra va na od u sta nak ako je pru ža nje uslu-
ga po e lo pre za vr šet ka pe ri o da od se dam rad nih da na, ka ko se na vo di u la nu 6(3) pr vi pa-
sus Di rek ti ve 97/7, osim Sr bi je270.

U Al ba ni ji, Za kon da je 14 ka len dar skih da na za po e tak iz vr še nja. lan 6(2) pr vi pa sus 
Di rek ti ve 97/7 je do slov no pre net u lan 48 (1a) Za ko na o za šti ti po tro ša a Bo sne i Her ce go-
vi ne, ali tre ba na po me nu ti da go re na ve de ni lan sa dr ži lin gvi sti  ku gre šku jer na vo di da „po-
tro ša  ne mo že od u sta ti od pra va na po ni šte nje ugo vo ra“, što se sa mo mo že pro tu ma i ti kao 
gre ška u pre vo du. Hr vat ska je tran spo no va la to iz u zi ma nje pro pi si va njem u la nu 49 pr vi pa-
sus Za ko na o za šti ti po tro ša a da osim ako se stran ke ni su dru ga i je do go vo ri le, po tro ša  ne-
ma pra vo na ras kid ugo vo ra ako je ri je  o ugo vo ru o pru ža nju uslu ge, ako je pru ža nje uslu ge, 
uz iz ri it pri sta nak po tro ša a, za po e lo pri je is te ka ro ka u ko jem je po tro ša  imao pra vo tra ži-
ti ras kid ugo vo ra. Sli  na for mu la ci ja je upo tre blje na u ma ke don skom za ko no dav stvu ( lan 
96, pr vi pa sus Za ko na o za šti ti po tro ša a) i u Cr noj Go ri ( lan 42(1) ta  ka 1 Za ko na o za šti ti 
po tro ša a). Ta kva for mu la ci ja do od re e nog ste pe na va ri ra od tek sta Di rek ti ve, jer iz o sta vlja-
njem tek sta „pre za vr šet ka pe ri o da od se dam rad nih da na“ na ci o nal ne od red be iz gle da da idu 
iz van Di rek ti ve i pro du ža va ju ovaj rok da lje, po seb no u slu a je vi ma ka da po tvr da o in for ma-
ci ja ma ni je uop šte da ta. Mo ra da se po no vi da e to mo i da se pri me ni, sa mo ako je po tro ša  
dao ja snu sa gla snost da pru ža nje uslu ga po  ne pre za vr šet ka pe ri o da u okvi ru ko ga je po tro-
ša  imao pra vo na ras kid ugo vo ra.

Iz u zi ma nje ( lan 6(3) pa sus 1) Ze mlje u e sni ce
Kao u Di rek ti vi BiH
Ni je tran spo no va no SRB
Va ri ja ci je AL, HR, MAK, CG

bb.  Iz u zi ma nje od pra va na po vla e nje u slu a ju ro ba i uslu ga i ja ce na za vi si od ß uk tu-
a ci ja na Þ  nan sij skom tr ži štu ( lan 6(3) dru gi pa sus)

Ovo iz u zi ma nje je do slov no tran spo no va no u za ko no dav stvo Bo sne i Her ce go vi ne ( lan 
48(1c) Za ko na o za šti ti po tro ša a), u Hr vat skoj ( lan 49 dru gi pa sus Za ko na o za šti ti po tro ša-
a), Ma ke do ni ji ( lan 96, dru gi pa sus Za ko na o za šti ti po tro ša a) i Cr noj Go ri ( lan 42 pa ra-

graf 1 ta  ka 2 Za ko na i za šti ti po tro ša a).

Iz u zi ma nje ( lan 6(3) pa sus 2) Ze mlje u e sni ce
Kao u Di rek ti vi BiH, HR, MAK, CG
Ni je tran spo no va no AL, SRB
Va ri ja ci je

270 Pod Na cr tom pred lo ga no vog Za ko na o za šti ti po tro ša a u Sr bi ji, u od no su na ugo vo re o ugo vo ri-
ma na da lji nu, pra vo na po vla e nje se ne e pri me nji va ti na sle de e (osim ako se ugo vor ne stra ne ne do go-
vo re dru ga i je): (1) uslu ge gde je iz vr še nje po e lo, uz pret hod nu ja snu sa gla snost po tro ša a, pre kra ja ro ka 
za po vla e nje; (2) is po ru ke ro be ili uslu ga za ko je ce na za vi si od pro me na na Þ  nan sij skom tr ži štu ko je 
tr go vac ne mo že da kon tro li še; (3) is po ru ka za tvo re nih audio ili vi deo sni ma ka ili kom pju ter kog soft ve ra 
ko je je otvo rio po tro ša ; (4) uslu ge iga ra na sre u i lu tri je.



674  •  FORUM ZA GRAĐANSKO PRAVO ZA JUGOISTOČNU EVROPU  K III

cc.  iz u zi ma nje od pra va na po vla e nje u slu a ju ka da se ro ba iz ra u je po spe ci Þ  ka ci ja-

ma po tro ša a itd. ( lan 6(3) tre i pa sus)

Ovo iz u zi ma nje je im ple men ti ra no u na ci o nal nom za ko no dav stvu Bo sne i Her ce go vi ne 
( lan 48(1) red d) i e Za ko na o za šti ti po tro ša a), Hr vat ske ( lan 49 tre i pa sus Za ko na o za šti ti 
po tro ša a), Ma ke do ni je ( lan 96, tre i pa sus Za ko na o za šti ti po tro ša a) i Cr ne Go re ( lan 
42(1) ta  ka 3 Za ko na o za šti ti po tro ša a) gde tre ba raz u me ti da iz o sta vlja nje iz ra za „ili br zo 
is ti e“ ne tre ba sma tra ti kao pre pre ku za pra vil nu im ple men ta ci ju na ve de nog iz u zi ma nja271.

Iz u zi ma nje ( lan 6(3) pa sus 3) Ze mlje u e sni ce
Kao u Di rek ti vi BiH, HR, MAK, CG
Ni je tran spo no va no AL, SRB
Va ri ja ci je

dd.  Iz u zi ma nje od pra va na po vla e nje u od no su na audio i vi deo sni ma ka, ili kom pju ter-

skog soft ve ra ( lan 6(3) e tvr ti pa sus)

Na osno vu lan 48 (1f) Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne, osim ako se ne 
do go vo ri dru ga i je iz me u stra na, po tro ša  ne e ima ti pra vo na ras kid ugo vo ra po pi ta nju 
ugo vo ra za pro da ju audio ili vi deo sni ma ka ili kom pju ter skog soft ve ra ko je je ko ri stio po tro-
ša . Shod no to me, iz raz „ko je po tro ša  ni je otva rao“ je za me njen iz ra zom „ko je je po tro ša  
ko ri stio“. Sli  no to me, u la nu 49 e tvr ti pa sus Za ko na o za šti ti po tro ša a Hr vat ske, pred vi-
e no je isto iz u zi ma nje, dok je upo tre bljen iz raz „ko je je po tro ša  ot pa ki rao“. la nom 96 e-

tvr ti pa sus ma ke don skog Za ko na o za šti ti po tro ša a, po tro ša  ne e ima ti pra vo da ras ki ne 
ugo vor po pi ta nju ugo vo ra za pro da ju audio ili vi deo sni ma ka ili kom pju ter skog soft ve ra ko-
ji je bio ras pa ko van (otvo ren) od stra ne po tro ša a. Do slov no tran spo no va nje je pred vi e no u 
la nu 42(1) ta  ka 4 Za ko na o za šti ti po tro ša a Cr ne Go re. Al ba ni ja i Sr bi ja ni su tran spo no va-

le ovo iz u zi ma nje.

Iz u zi ma nje ( lan 6(3) pa sus 4) Ze mlje u e sni ce
Kao u Di rek ti vi CG
Ni je tran spo no va no AL, SRB
Va ri ja ci je HR, BiH, MAK

ee.  Iz u zi ma nje od pra va na po vla e nje po pi ta nju no vi na, pe ri o di ke i a so pi sa ( lan 

6(3) pa sus 5)

Od red ba la na 6(3) pe ti pa sus Di rek ti ve je tran spo no va na, do slov no, u za ko no dav stvu 
Bo sne i Her ce go vi ne ( lan 48(1g) Za ko na o za šti ti po tro ša a), Hr vat ske ( lan 49 pe ti pa sus 
Za ko na o za šti ti po tro ša a), Ma ke do ni je ( lan 96 pe ti pa sus Za ko na o za šti ti po tro ša a), i Cr-
ne Go re ( lan 42, pa ra graf 1 ta  ka 5 Za ko na o za šti ti po tro ša a).

Iz u zi ma nje ( lan 6(3) pa sus 5) Ze mlje u e sni ce
Kao u Di rek ti vi BiH, HR, MAK, CG
Ni je tran spo no va no AL, SRB
Va ri ja ci je

271 lan 42 paragraf 1 ta ka 3 Zakona o zaštiti potroša a.
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ff.  Iz u zi ma nje od pra va na po vla e nje po pi ta nju uslu ga u obla sti koc ka nja i lu tri je ( lan 

6(3) pa sus 6)

Iz u zi ma nje ( lan 6(3) pa sus 6) Ze mlje u e sni ce
Kao u Di rek ti vi
Ni je tran spo no va no AL, MAK, SRB
Va ri ja ci je BiH, HR, CG

Iz u zi ma nje ko je je da to u la nu 6(3) pa sus 6 (iz u zi ma nje ugo vo ra ko ji se od no se na koc-
ka nje i lu tri ju) je tran spo no va no u Bo sni i Her ce go vi ni, Hr vat skoj i Cr noj Go ri uz ma nje iz-
me ne. Na i me, lan 48 (1b) Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne ko ri sti ši ri iz raz 
„uslu ge iga ra na sre u“. U la nu 49 pa sus 6 Za ko na o za šti ti po tro ša a Hr vat ske upo tre bljen 
je iz raz „igre na sre u“, kao i u la nu 42(1) ta  ka 6 Za ko na o za šti ti po tro ša a Cr ne Go re, gde 
tre ba na po me nu ti da je taj iz raz uskla en sa na ci o nal nim za ko no dav stvom272.

b. For mal ni uslo vi za upra žnja va nje pra va na po vla e nje

Di rek ti va ne sa dr ži iz ri i tu od red bu ko ja omo gu a va ze mlja ma la ni ca ma da re gu li šu 
for mal ne uslo ve za upra žnja va nje pra va na po vla e nje od stra ne po tro ša a. Ali ka ko lan 5(1) 
pr vi pa sus Di rek ti ve pred vi a da po tro ša  bu de oba ve šten o „uslo vi ma i pro ce du ra ma za upra-
žnja va nje pra va na po vla e nje“, ge ne ral no se pret po sta vlja da ze mlje la ni ce ima ju slo bo du 
da re gu li šu for mal ne uslo ve.

Al ban sko za ko no dav stvo ne pred vi a ni ka kvu for mal nu pro ce du ru za upra žnja va nje 
pra va na po vla e nje. U Bo sni i Her ce go vi ni, la nom 47(6) Za ko na o za šti ti po tro ša a od po-
tro ša a se tra ži da oba ve šte nje o od u sta ja nju u pi sa noj for mi, me u tim, ni je po treb no ob ja sni-
ti raz lo ge za to273. Pro ce du ra za ras kid ugo vo ra u Hr vat skoj je da ta u la nu 47 Za ko na o za šti-
ti po tro ša a, na osno vu ko ga po tro ša  tre ba da po ša lje tr gov cu pi sa nu oba vest o ras ki du. Ugo-
vor je ras ki nut u tre nut ku ka da tr go vac pri mi oba vest o ras ki du ( lan 47 (2) Za ko na o za šti ti 
po tro ša a), pod uslo vom da je pi sa na oba vest o ras ki du po sla ta u na ve de nim vre men skim ro-
ko vi ma iz ( la na 47 (3) Za ko na o za šti ti po tro ša a). U Sr bi ji ovo pi ta nje ni je re gu li sa no.

c. Rok za po vla e nje

aa. Du ži na ro ka

Di rek ti va pred vi a rok od se dam rad nih da na. Ze mlje u e sni ce ko je re gu li šu ovo pi ta nje 
(to jest: sve osim Sr bi je274) ima ju raz li i ta pra vi la po pi ta nju du ži ne ro ka ko ji po štu je mi ni-
mum ko ga pred vi a Di rek ti va.

272 Videti crnogorski Zakon o igrama na sre u, Sl. list RCG Br. 52/04 I Sl. list RCG Br. 13/07.
273 Na osno vu la na 146 (1) Na cr ta Za ko na o obli ga ci o nim od no si ma od 2010. opo ziv ne mo ra da 

sa dr ži ni ka kvo ob ja šnje nje, ali mo ra da bu de da to na ne kom traj nom no sa u po da ta ka ili do ku men tu. Po-
vra tak ro be ima isti efe kat kao i opo ziv.

274 Ne ma od go va ra ju ih od red bi u Za ko nu o obli ga ci o nim od no si ma i Za ko nu o za šti ti po tro ša a iz 
2005. Po Na cr tu pred lo ga: Po pi ta nju ugo vo ra na da lji nu i ugo vo ra iz van po slov nih pro sto ri ja, po tro ša  e 
ima ti rok od 14 da na da se po vu e iz tih ugo vo ra, bez da va nja raz lo ga. Upra žnja va nje nje go vog pra va na 
po vla e nje iz ugo vo ra e u pot pu no sti oslo bo di ti po tro ša a od bi lo ko je oba ve ze ko ja pro is ti e iz ugo vo ra 
iz ko ga se po vu kao. Je di ni tro šak ko ja se mo že za ra u na ti po tro ša u na osno vu upra žnja va nja nje go vog 
pra va na po vla e nje mo gu bi ti di rekt ni tro ško vi za vra a nje ro be. Pod Na cr tom pred lo ga no vog Za ko na o 
za šti ti po tro ša a Sr bi je rok za po vla e nje od 14 da na po i nje na po et ku pr vog sa ta pr vog da na i za vr ša va 
se is te kom po sled njeg sa ta po sled njeg da na tog ro ka. Iz ja va o po vla e nju e se sma tra ti od go va ra ju om 
ako je po sla ta u okvi ru na ve de nog ro ka. Vra a nje pri mlje ne ro be tr gov cu u okvi ru ro ka, u ko me po tro ša  
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Al ban ski za kon pred vi a rok od 14 ka len dar skih da na ( lan 37(3) Za ko na o za šti ti po tro-
ša a), lan 47(1) Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne pro pi su je da po tro ša  ima 
pra vo, bez tro ško va i bi lo ka kvog ob ja šnje nja, da od u sta ne od ugo vo ra o ugo vo ri ma na da lji-
nu u ro ku od 15 da na275. Se dam rad nih da na je rok ko ji je usvo jen u Hr vat skoj ( lan 45(1) Za-
ko na o za šti ti po tro ša a) i Cr noj Go ri ( lan 41(1) Za ko na o za šti ti po tro ša a). U Ma ke do ni ji 
je taj rok osam rad nih da na ( lan 92(1) Za ko na o za šti ti po tro ša a).

bb. Po e tak ro ka

(1) Po e tak ro ka u slu a ju is po ru ke ro be

Po e tak u slu a ju is po ru ke ro be ( lan 6(1) re e ni ca 3, pa sus 1) Ze mlje u e sni ce

Kao u Di rek ti vi BiH, HR, MAK, CG

Ni je tran spo no va no AL, SRB

Va ri ja ci je

lan 6(1), re e ni ca 3, pr vi pa sus Di rek ti ve 97/7 na vo di po e tak ro ka za po vla e nje u slu-
a ju is po ru ke ro be kao dan pri ma nja ro be od stra ne po tro ša a.

On je tran spo no van, ka ko je pred vi e no u na ci o nal nom za ko no dav stvu Bo sne i Her ce-
go vi ne ( lan 47(1,2,4 i 5) Za ko na o za šti ti po tro ša a), Hr vat ske ( lan 45(2) Za ko na o za šti ti 
po tro ša a), Ma ke do ni je ( lan 92(2) Za ko na o za šti ti po tro ša a), i Cr ne Go re ( lan 41(1) Za-
ko na o za šti ti po tro ša a).

Ovo pi ta nje ni je re gu li sa no u Al ba ni ji i Sr bi ji.

(2) Po e tak ro ka u slu a ju pru ža nja uslu ga

Po e tak u slu a ju pru ža nja uslu ga ( lan 6(1) re e ni ca 3, pa sus 2) Ze mlje u e sni ce

Kao u Di rek ti vi BiH, HR, MAK, CG

Ni je tran spo no va no AL, SRB

Va ri ja ci je

lan 6(1), re e ni ca 3, dru gi pa sus Di rek ti ve 97/7 pred vi a po e tak ro ka za po vla e nje u 
slu a ju pru ža nja uslu ga „od da na za klju e nja ugo vo ra ili od da na ka da su oba ve ze da te u la-
nu 5 is pu nje ne ako su is pu nje ne po sle za klju e nja ugo vo ra“.

Ova od red ba je tran spo no va na u za ko no dav stvo Bo sne i Her ce go vi ne ( lan 47(3,4,5) Za-
ko na o za šti ti po tro ša a276), Hr vat ske ( lan 45 (3) Za ko na o za šti ti po tro ša a), Ma ke do ni je 
( lan 92(3) Za ko na o za šti ti po tro ša a) i Cr ne Go re ( lan 41(1) Za ko na o za šti ti po tro ša a).

Ovo pi ta nje ni je re gu li sa no u za ko no dav stvu Al ba ni je i Sr bi je.

ima pra vo na po vla e nje, e se sma tra ti iz ja vom o po vla e nju. Sma tra e se da je po tro ša  iz vr šio svo je 
pra vo na po vla e nje u tre nut ku ka da je iz ja va o po vla e nju po sla ta tr gov cu. U slu a ju ugo vo ra za pro da ju 
ro be na da lji nu, rok za po vla e nje po i nje od da na ka da je po tro ša  ili ne ko tre e li ce osim pre vo zni ka i 
na zna e no od stra ne po tro ša a ste klo ma te ri jal ni po sed nad sva kom na ru e nom ro bom. U slu a ju ugo vo ra 
na da lji nu za pru ža nje uslu ga, rok za po vla e nje po i nje od da na za klju i va nja ugo vo ra.

275 Isti rok je dat u lanu 146 (3) Nacrta Zakona o obligacionim odnosima od 2010.
276 lan 146 Na cr ta Za ko na o obli ga ci o nim od no si ma od 2010. ne pra vi raz li ku iz me u is po ru ke 

ro be i pru ža nja uslu ga. Rok za opo ziv od 15 da na po i nje iz ja vom vo lje za opo zi vom ili vra a njem ro be, 
ali ne pre ne go što je po tro ša  pri mio pu nu in for ma ci ju o svom pra vu na opo ziv.
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cc. Po štan sko pra vi lo/pra vi lo sla nja

Di rek ti va 97/7 ne sa dr ži ni ka kvu od red bu ko ja od re u je ka ko po tro ša  mo že da is ko ri-
sti pra vo na po vla e nje na vre me; me u tim, ona sa dr ži pra vi lo ka ko oba ve šte nje tre ba da se 
is po ru i tr gov cu.

U Al ba ni ji, Bo sni i Her ce go vi ni, Hr vat skoj i Sr bi ji277, ovo pred met no pi ta nje ni je re gu li-
sa no. Cr na Go ra ga je re gu li sa la na na in da po tro ša  mo že da ras ki ne ugo vor o ugo vo ri ma 
na da lji nu sla njem pi sa nog oba ve šte nja tr gov cu ( lan 43(1) Za ko na o za šti ti po tro ša a), gde 
e ugo vor bi ti ras ki nut u vre me ka da tr go vac pri mi oba ve šte nje o ras ki du.

U even tu al nom slu a ju da tr go vac ne pri mi oba ve šte nje op šte pra vi lo la na 5 pa ra graf 3 
Za ko na o za šti ti po tro ša a e se pri me ni ti što da lje ja a po lo žaj po tro ša a jer se u nje mu ka-
že da „u slu a ju bi lo ka kvog spo ra o pra vu po tro ša a da is ko ri sti pra va da ta u ovom Za ko nu 
ko ja se od no se na po što va nje ro ka za upra žnja va nje pra va, sma tra e se da po tro ša  ima pra-
vo po tom pi ta nju“.

d. Efek ti po vla e nja

U ve zi sa efek ti ma po vla e nja, Di rek ti va pred vi a ba rem ne ke osnov ne prin ci pe u la nu 
6(1) i (2):

•  Po tro ša  mo ra da bu de u mo gu  no sti da se po vu e bez ika kve ka zne.
•  Is po ru i lac e bi ti u oba ve zi da na dok na di su me ko je je pla tio po tro ša  bez za ra u na-

va nja tro ško va; na dok na da mo ra da se iz vr ši što je pre mo gu e a u sva kom slu a ju u 
ro ku od 30 da na.

•  Je di ni tro šak ko ji mo že bi ti za ra u nat po tro ša u za upra žnja va nje pra va na po vla e nje 
je ste di rek tan tro šak za po vra aj ro be.

Po al ban skom za ko no dav stvu, po vla e nje ima efek ta da ugo vor iz me u stra na vi še ni je 
na sna zi. U Bo sni i Her ce go vi ni, na osno vu la na 47(1) Za ko na o za šti ti po tro ša a po tro ša  
ima pra vo, bez za ra u na va nja tro ško va i bez ika kvog ob ja šnje nja, da od u sta ne od ugo vo ra o 
ugo vo ri ma na da lji nu. U tom slu a ju, tr go vac je u oba ve zi da vra ti pla e ni iz nos bez od la ga-
nja, naj ka sni je 15 da na od da na ka da je pri mio pi sa no oba ve šte nje po tro ša a ( lan 47(6) Za-
ko na o za šti ti po tro ša a), i da pla ti, po red za kon ske ka ma te na za o sta tak, do dat nih 10% od 
ukup ne vred no sti za sva kih 30 da na ka šnje nja sa vra a njem ( lan 47(7) Za ko na o za šti ti po-
tro ša a)278. Po hr vat skom za ko no dav stvu ( lan 48 Za ko na o za šti ti po tro ša a), po tro ša  e 
vra ti ti pro iz vod tr gov cu na svoj vla sti ti tro šak ( lan 48(1) Za ko na o za šti ti po tro ša a) i ne od-
go va ra za šte tu ko ju tr go vac pre tr pi zbog ras ki da ugo vo ra ( lan 48(2) Za ko na o za šti ti po tro-
ša a). Da lje, tr go vac je du žan što je pre mo gu e a naj ka sni je u ro ku od 30 da na od da na pri je-
ma pi sa ne oba ve sti o ras ki du, vra ti ti po tro ša u cje lo ku pan iz nos ko je je pri mio od po tro ša a 
do tog tre nut ka na osno vu ugo vo ra, po ve an za za te zne ka ma te po ka mat noj sto pi po slov ne 
ban ke tr gov ca za oro e ne šted ne ulo ge na tri me se ca ceo pe riod, ra u na ju i od pri mit ka pi sa-
ne oba ve sti o ras ki du do is pla te ( lan 48(3) Za ko na o za šti ti po tro ša a). la nom 95 Za ko na 

277 Po tro ša  e oba ve sti ti tr gov ca o svo joj od lu ci o po vla e nju na ne kom traj nom me di ju mu, bi lo u 
iz ja vi upu e noj tr gov cu sa sta vlje noj nje go vim re i ma, ili uz upo tre bu mo de la za po vla e nje. Za ugo vo re 
na da lji nu za klju e ne na In ter ne tu, tr go vac mo že do dat no da ti op ci ju po tro ša u da elek tron skim pu tem 
po pu ni i po ša lje stan dard ni obra zac za po vla e nje na web si te-u tr gov ca. U tom slu a ju, tr go vac e da ti 
po tro ša u po tvr du o pri je mu tog po vla e nja pu tem e-ma i la bez od la ga nja.

278 Na osno vu la na 148 Na cr ta Za ko na o obli ga ci o nim od no si ma od 2010., opo ziv ima iste efek te 
kao i ras kid ugo vo ra, od re en op šte pri me nji vim pra vi li ma Na cr ta Za ko na o obli ga ci o nim od no si ma. Pri-
vred nik do la zi u doc nju, ako ne vra ti pla e ni iz nos u ro ku od 30 da na na kon iz ja ve vo lje za opo zi vom ili 
vra a nje ro be od stra ne po tro ša a. Po tro ša  vra a ro bu na tro šak i ri zik pri vred ni ka.
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o za šti ti po tro ša a Ma ke do ni je, u slu a ju ras ki da ugo vo ra, po tro ša  je u oba ve zi da vra ti pro-
iz vod tr gov cu na svoj vla sti ti tro šak i ni je od go vo ran za šte tu ko ju tr go vac pre tr pi kao re zul-
tat ras ki da ugo vo ra. Tr go vac je u oba ve zi da u ro ku od 30 da na od da tu ma pri je ma pi sa nog 
oba ve šte nja o ras ki du, da vra ti po tro ša u uku pan iz nos ko ga je po tro ša  pla tio, na osno vu 
ugo vo ra, do tre nut ka ras ki da ugo vo ra, osim za di rekt ne tro ško ve po vra a ja pro iz vo da. Op šta 
oba ve za pla a nja ka ma ta osta je, ka ko pro is ti e iz Za ko na o obli ga ci o nim od no si ma. Za kon o 
za šti ti po tro ša a Cr ne Go re ( lan 44(4)) pred vi a da po tro ša  u slu a ju po vla e nja sno si tro-
ško ve po vra a ja ro be, me u tim on ne e bi ti od go vo ran da na dok na di tr gov cu šte tu (tro ško ve, 
ka ma tu, pe na le, i sli  no) u slu a ju ot ka zi va nja ugo vo ra. Tr go vac je u oba ve zi da na dok na di, 
bes plat no, iz no se ko je je po tro ša  ve  pla tio, me u tim, od red ba is pu šta iz raz „što je pre mo-
gu e“ i da je vre men ski rok od 30 da na ko ji po i nje da te e od da na pri je ma pi sa nog oba ve šte-
nja o ras ki du ugo vo ra. Po op štim pra vi li ma ugo vo ra stra na ko ja vra a no vac e bi ti u oba ve-
zi da pla ti ka ma tu na za o stat ke od da na pri ma nja upla te279. Ko na  no, po pi ta nju oba ve ze po-
tro ša a da vra ti pri mlje nu ro bu, Cr na Go ra je od re di la rok od 30 da na od da na sla nja oba ve-
šte nja.

U Sr bi ji ne ma od go va ra ju ih od red bi u Za ko nu o obli ga ci o nim od no si ma i Za ko na o za-
šti ti po tro ša a iz 2005280.

e. Ot ka zi va nje ugo vo ra o kre di tu

Po la nu 6(4) Di rek ti ve ot ka zi va nje ugo vo ra po tro ša a e po vla i ti za so bom i ot ka zi va-
nje svih ugo vo ra o kre di tu odo bre nih u svr hu od re e ne ku po vi ne, bez ika kvih pe na la, tro ško-
va ili ka ma ta pro tiv po tro ša a. Isto vet ne od red be po sto je u za ko no dav stvu Al ba ni je ( lan 
37(4) Za ko na o za šti ti po tro ša a), Bo sne i Her ce go vi ne ( lan 48(2) Za ko na o za šti ti po tro ša-
a), Hr vat ske ( lan 50 i 51 Za ko na o za šti ti po tro ša a), Ma ke do ni je ( lan 97 i 98 Za ko na o za-

šti ti po tro ša a) i Cr ne Go re ( lan 45 Za ko na o za šti ti po tro ša a) ko je su sve za me ni le iz raz 
„bez ika kvih pe na la“ ob ja šnje njem da tr go vac ne e ima ti pra vo na ni ka kvu „na dok na du tro-
ško va, ka ma tu ili pe na le“). Ne ma od go va ra ju ih od red bi u srp skom Za ko nu o obli ga ci o nim 
od no si ma i Za ko nu o za šti ti po tro ša a iz 2005281.

3. Iz vr še nje

a. Oba ve za iz vr še nja na rudž be u ro ku od mak si mum 30 da na ( lan 7(1))

Tr go vac mo ra da iz vr ši na rudž bu za is po ru ku pro iz vo da ili uslu ge ko ju je do bio od po-
tro ša a u ro ku od mak si mum 30 da na od da na po sle onog ka da je po tro ša  pro sle dio svo ju na-
rudž bu is po ru i o cu, osim ako se stra ne ne do go vo re dru ga i je, po Za ko nu o za šti ti po tro ša a 

279 lan 127 paragraf 5 Zakona o obligacionim odnosima.
280 Po Nacrtu predloga: Upražnjavanje prava na povla enje e raskinuti obaveze strana na izvršenje 

pod ugovorima na daljinu ili izvan poslovnih prostorija. Trgovac e nadoknaditi svaku uplatu primljenu 
od potroša a u roku od 30 dana od dana kada je primio saopštenje o povla enju. Ako trgovac zaostaje u 
nadoknadi iznosa koga je platio potroša , on e, pored zatezne kamate, platiti dodatnih 10 posto od sume 
koju je uplatio potroša  za svakih 30 dana kašnjenja.

281 Po Nacrtu predloga: Ako potroša  upražnjava svoje pravo na povla enje iz ugovora na daljinu 
ili izvan poslovnih prostorija, svaki pomo ni ugovori e automatski biti raskinuti, bez ikakvog troška za 
potroša a. Isto se odnosi na ugovore o kreditima u vezi sa potroša kim ugovorima, bez obzira da li je kredit 
odobrio trgovac ili neko tre e lice. U slu aju da je kredit odobrilo neko tre e lice, trgovac je u obavezi da 
obavesti davaoca kredita da se potroša  povukao iz ugovora o ugovorima na daljinu. Davaoc kredita e 
nadoknaditi potroša u nov ani iznos, zajedno sa kamatom, koji je pla en za robu ili usluge do trenutka 
povla enja, bez odlaganja i najkasnije u roku od 30 dana od dana kada je obavešten o povla enju.



VII  POTROŠAČKO UGOVORNO PRAVO EVROPSKE UNIJE  •  679

Al ba ni je ( lan 37(5)), po Za ko nu o za šti ti po tro ša a Hr vat ske (52(1)), po Za ko nu o za šti ti po-
tro ša a Ma ke do ni je ( lan 99(1)), i po Za ko nu o za šti ti po tro ša a Cr ne Go re ( lan 46(1)). U 
Bo sni i Her ce go vi ni za ko no da vac je usvo jio strikt ni ja pra vi la ne go ona da ta u la nu 7(1) Di-
rek ti ve od lu u ju i da skra ti mak si ma lan rok na 15 da na ( lan 49(1) Za ko na o za šti ti po tro ša-
a). Ne ma od go va ra ju ih od red bi u srp skom Za ko nu o obli ga ci o nim od no si ma i Za ko nu o za-

šti ti po tro ša a iz 2005282.

b.  Oba ve za is po ru i o ca da oba ve šte nje i na dok na du u slu a ju ne do stup no sti na ru e nih 

ro ba ili uslu ga ( lan 7(2))

Na osno vu la na 7(2) Di rek ti ve 97/7, u slu a ju da na ru e na ro ba ili uslu ge ne mo gu bi ti 
is po ru e ne jer ni su na ras po la ga nju, is po ru i lac je u oba ve zi da oba ve sti po tro ša a i mo ra da 
mu na dok na di sve ve  upla e ne iz no se što je pre mo gu e, a u sva kom slu a ju u ro ku od 30 
da na.

lan 7(2) u Al ba ni ji je tran spo no van ona ko ka ko je na ve den u Di rek ti vi (ta  ka 20 Od lu-
ke Sa ve ta Mi ni sta ra br. 64 od 21.01.2009.). U Bo sni i Her ce go vi ni po sto ji oba ve zu ju a od red-
ba ko ja se od no si na tra ja nje pe ri o da u ko me na dok na da tre ba da se iz vr ši, to jest na ve den je 
rok od 15 da na ( lan 49 (2) Za ko na o za šti ti po tro ša a). Za ko ni Hr vat ske, Ma ke do ni je i Cr ne 
Go re su pro ši ri li op ci je za po tro ša e u slu a ju ka da tr go vac ne ma na ru e nu ro bu na ras po la-
ga nju i o to me oba ve sti po tro ša a. Na i me, po tro ša u je da ta op ci ja da ugo vor odr ži na sna zi 
ili da ga ras ki ne. Ako po tro ša  od lu i da ras ki ne ugo vor, tr go vac je u oba ve zi da iz vr ši na dok-
na du što je pre mo gu e a naj ka sni je u ro ku od 30 da na. U Ma ke do ni ji je ovo re gu li sa no la-
nom 99 (2 i 3) Za ko na o za šti ti po tro ša a. Za ko ni Hr vat ske ( lan 52 (2 i 3) Za ko na o za šti ti 
po tro ša a) i Cr ne Go re ( lan 46(2) Za ko na o za šti ti po tro ša a) to i da lje pro ši ru ju iz ri i to na-
vo de i da e tr go vac bi ti u oba ve zi pla ti ti ka ma te. Ne ma od go va ra ju ih od red bi u srp skom 
Za ko nu o obli ga ci o nim od no si ma i Za ko nu o za šti ti po tro ša a iz 2005.

c. Upo tre ba op ci je da te u la nu 7(3) Di rek ti ve o ugo vo ri ma na da lji nu

Da ta op ci ja je upo tre blje na u za ko no dav stvu o za šti ti po tro ša a sa mo u Al ba ni ji (ta  ka 
21 Od lu ke Sa ve ta Mi ni sta ra br. 64 od 21.01.2009.). U Bo sni i Her ce go vi ni, Hr vat skoj, Ma ke-
do ni ji, Cr noj Go ri i Sr bi ji, iako ni je pred vi e na u za ko no dav stvu o za šti ti po tro ša a per se, ta 
op ci ja mo že da se ko ri sti u prak si pri me nom prin ci pa op šteg ugo vor nog pra va o fa kul ta tiv-
nim oba ve za ma i ne mo gu  no sti iz vr še nja.

1. Pla a nje kar ti com

la nom 8 Di rek ti ve, ze mlje la ni ce tre ba da obez be de da po sto je od go va ra ju e me re da 
se po tro ša u omo gu i:

•  Da zah te va po ni šte nje pla a nja ka da je iz vr še na zlo u po tre ba nje go ve plat ne kar ti ce u 
ve zi sa ugo vo ri ma o ugo vo ri ma na da lji nu ob u hva e ne ovom Di rek ti vom,

•  Da mu se u slu a ju zlo u po tre be, re kre di ti ra isti iz nos ko ji je upla en ili da mu se 
vra ti.

282 Po Na cr tu pred lo ga: U od no su na ugo vo re iz van po slov nih pro sto ri ja i ugo vo re na da lji nu, tr go-
vac je u oba ve zi da iz vr ši na log po tro ša a u ro ku od mak si mum 30 da na od da na za klju i va nja ugo vo ra, 
osim ako su se stra ne dru ga i je do go vo ri le. Tr go vac ne mo že da tra ži ni ka kvo pla a nje una pred od po tro-
ša a na osno vu ugo vo ra iz van po slov nih pro sto ri ja i ugo vo ra na da lji nu. Ako na ru e na ro ba ili uslu ge ne 
mo gu da se is po ru e jer ni su na ras po la ga nju, tr go vac je u oba ve zi da od mah oba ve sti po tro ša a da ni su 
na ras po la ga nju.



680  •  FORUM ZA GRAĐANSKO PRAVO ZA JUGOISTOČNU EVROPU  K III

Pla a nje po kar ti ci Ze mlje u e sni ce

Kao u Di rek ti vi AL

Ni je tran spo no va no CG, SRB

Va ri ja ci je BiH, HR

Tran spo no va nje ni je pot pu no ja sno

Ovaj uslov je tran spo no van kao u Di rek ti vi u al ban ski za kon ( lan 37 (6) Za ko na o za šti-
ti po tro ša a). Ima iz me na u tran spo no va nju u Bo sni i Her ce go vi ni gde na osno vu la na 48(3) 
po tro ša  ima pra vo po vrat ka ce lo kup nog iz no sa u go to vi ni ili na plat noj kar ti ci, dok je iz o sta-
vlje no pra vo da zah te va po ni šte nje pla a nja ka da je na i nje na zlo u po tre ba nje go ve plat ne kar-
ti ce u ve zi sa ugo vo rom o ugo vo ri ma na da lji nu. U Hr vat skoj, la nom 53 Za ko na o za šti ti po-
tro ša a ošte e ni je po tro ša  ovla šten da zah te va stor ni ra nje pla a nja, od no sno ako je pla a nje 
ve  iz vr še no, po tro ša  ima pra vo zah ti je va ti od tr gov ca da mu vra ti ili na dok na di pla e ni iz-
nos uve an za za te zne ka ma te po ka mat noj sto pi po slov ne ban ke tr gov ca za oro e ne šted ne 
ulo ge na tri mje se ca za ci je lo raz do blje, ra u na ju i od da na ka da je pla a nje iz vr še no.

Ova od red ba Di rek ti ve ni je tran spo no va na u za ko no dav stvo Cr ne Go re i Sr bi je283.

2. Iner tia Sel ling

lan 9 Di rek ti ve 97/7, ka ko je do pu nje no Di rek ti vom 2005/29, oba ve zu je ze mlje la ni-
ce da „pre du zmu me re neo p hod ne za oslo ba a nje po tro ša a od bi lo ka kve na kna de u slu a je-
vi ma ne tra že ne is po ru ke, ka da od su stvo od go vo ra ne pred sta vlja sa gla snost, uzi ma ju i u ob-
zir za bra nu pro da je po iner ci ji da tu u Di rek ti vi 2005/29“. Za bra na pro da je po iner ci ji po sto ji 
u svim ze mlja ma, osim u Sr bi ji, uz raz li ku da se tre ti ra ili pod ugo vo ri ma o ugo vo ri ma na da-
lji nu (Al ba ni ja, Bo sna i Her ce go vi na, Hr vat ska i Ma ke do ni ja) ili kao ne po šte na tr go va  ka 
prak sa (Cr na Go ra) ili pro da ja iz van po slov nih pro sto ri ja (Sr bi ja)284.

a. Za bra na is po ru ke ro ba ili uslu ga po tro ša u ko je ni su na ru e ne

Pro da ja po iner ci ji ( lan 9, pr vi pa sus) Ze mlje u e sni ce

Kao u Di rek ti vi AL, BiH, HR, MAK, CG

Ni je tran spo no va no

Va ri ja ci je SRB

283 Po Po gla vlju II, Gla va 4 Na cr ta pred lo ga ko je se ba vi mo da li te ti ma pla a nja, ako pla a nje iz vr ši 
po tro ša  ili u ime ili is pred po tro ša a pre ko ban ke ili po šte, sma tra e se iz vr še nim na da tum ka da ban ka 
ili po šta pri mi pro pi san na log za upla tu.

284 Pra vi lo o pro da ji po iner ci ji sa dr ža no u Na cr tu pred lo ga za bra nju je is po ru ku ro be ili uslu ga po tro-
ša u a da iste po tro ša  ni je pret hod no na ru io, ka da ta kva is po ru ka uklju u je zah tev za pla a nje. Ni ka kva 
po tra ži va nja na spram po tro ša a ne mo gu se za sni va ti na is po ru ci ne tra že ne ro be ili uslu ga. Po tro ša  ima 
pra vo da sma tra is po ru ku ne tra že ne ro be ili uslu ga kao bez u slo van pro mo tiv ni po klon. Ako ne tra že na ro-
ba do e gre škom do po tro ša a, i ako je po tro ša  znao o toj gre šci ili je mo gao da zna za nju da je obra tio 
stan dard nu pa žnju, on da po tro ša  mo ra da oba ve sti tr gov ca o gre šci u ra zum nom vre me nu, ili po ša lje ro bu 
na zad o tro šku tr gov ca. Iz vr še nje se ne e sma tra ti ne tra že nim ako, ume sto iz vr še nja ko je je na ru io po tro-
ša , tr go vac po nu di iz vr še nje ko je je jed na ko u kva li te tu i ce ni, i ako se po tro ša u da na zna nje da on ni je 
u oba ve zi da to pri hva ti i da ne mo ra da pla ti za vra a nje ro be tr gov cu.
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Za bra na is po ru ke ro ba ili uslu ga po tro ša u ko je po tro ša  ni je pre to ga na ru io, ka da ta-
kva is po ru ka uklju u je zah tev za pla a nje je tran spo no va na kao u la nu 9, pr vi pa sus Di rek ti-
ve, u za ko no dav stvo Al ba ni je ( lan 38(1) Za ko na o za šti ti po tro ša a), Bo sne i Her ce go vi ne 
( lan 50(1) Za ko na o za šti ti po tro ša a)285, Ma ke do ni je ( lan 102, pa ra graf 1 Za ko na o za šti ti 
po tro ša a) i Cr ne Go re ( lan 67(3) ta  ka 5 Za ko na o za šti ti po tro ša a) gde po sto ji ma la iz me-
na u upo tre blje noj for mu la ci ji ali smi sao Di rek ti ve je o u van. Hr vat ska ( lan 54(1) Za ko na o 
za šti ti po tro ša a) ta ko e sle di Di rek ti vu ali ide još je dan ko rak da lje jer lan 54(2) pred vi a 
da e se ta kvi pro iz vo di sma tra ti pro midž be nim da rom tr gov ca. U Sr bi ji, la nom 28, Za ko na 
o za šti ti po tro ša a iz 2005 pred vi e no je da je (1) nu e nje pro iz vo da ili uslu ga po tro ša u iz-
van po slov nih pro sto ri ja is po ru i o ca (uz upo tre bu ka ta lo ga, uzor ka ili pre zen to va nja mo de la, 
pri ka zi va nje pro iz vo da u svr hu sa op šta va nja in for ma ci ja o nje go vim ka rak te ri sti ka ma) kao i 
(2) sla nje po nu de na adre su po tro ša a (elek tron skim sred stvi ma ili na ne ki dru gi na in), do-
zvo lje no sa mo ako je po tro ša  pret hod no dao svoj pri sta nak – to jest ako po tro ša  da ze le no 
sve tlo da po nu da bu de po sla ta.

b.  Oslo ba a nje po tro ša a od da va nja bi lo ka kve na dok na de u slu a je vi ma ne tra že ne is-

po ru ke; od su stvo od go vo ra ne pred sta vlja pri sta nak

Od po tro ša a se ne e zah te va ti ni ka kva na dok na da za pro iz vod pri mljen pu tem ne tra že-
ne is po ru ke i od su stvo nje go vog od go vo ra ne e pred sta vlja ti pri sta nak, ka ko se tra ži u la nu 
9, pa sus 2 Di rek ti ve, po za ko no dav stvu Al ba ni je ( lan 38(2) Za ko na o za šti ti po tro ša a) i Bo-
sne i Her ce go vi ne ( lan 50(2) Za ko na o za šti ti po tro ša a ko ji ak ovla š u je po tro ša a da za-
dr ži u svom po se du ne tra že ni pro iz vod ili uslu gu). Za ko ni Ma ke do ni je i Hr vat ske odr ža va ju 
svr hu Di rek ti ve; me u tim na in re gu li sa nja va ri ra uto li ko što pred vi a ju da ne ka od red ba u 
op štim uslo vi ma ugo vo ra tr gov ca ili u nje go voj po nu di po sla toj bez pret hod nog na lo ga po tro-
ša a, na osno vu ko je bi od su stvo od go vo ra zna i lo pri sta nak, bi e ni štav na i ne va že a ( lan 
54(3) Za ko na o za šti ti po tro ša a Hr vat ske i lan 102(2) Za ko na o za šti ti po tro ša a Ma ke do ni-
je). Cr na Go ra ni je tran spo no va la na ve de nu od red bu per se; me u tim, efek ti ove od red be Di-
rek ti ve mo gu da se uo e u op štim uslo vi ma ugo vor nog pra va (Za kon o obli ga ci o nim od no si-
ma, lan 37(1,2)).

3. Ogra ni e nja upo tre be od re e nih sred sta va ko mu ni ka ci je na da lji nu

lan 10 Di rek ti ve 97/7 na vo di da upo tre ba ure a ja za auto mat sko po zi va nje i faks ma ši-
na zah te va pret hod nu sa gla snost po tro ša a. Sve ze mlje la ni ce su tran spo no va le ovu od red-
bu. U Al ba ni ji ( lan 39 Za ko na o za šti ti po tro ša a) pret hod na sa gla snost po tro ša a je po treb-
na is po ru i o cu za upo tre bu te le fo na, fak sa ili elek tron ske po šte. Sli  no to me, u Bo sni i Her ce-
go vi ni ( lan 51 Za ko na o za šti ti po tro ša a), bez pret hod ne sa gla sno sti po tro ša a, tr go vac ne 
sme da ko ri sti in di vi du al na sred stva ko mu ni ka ci je na da lji nu (te le fon, faks, e-mail itd.). U Hr-
vat skoj po sto ji va ri ja ci ja ko ja po ve a va ni vo za šti te, re gu li sa njem na i na upo tre be tih sred sta-
va. Na i me, po la nu 42(1) Za ko na o za šti ti po tro ša a “upo ra ba te le fo na bez ljud skog po sre do-
va nja (auto mat skih go vor nih auto ma ta), elek tro ni  ke po šte i te le faks ure a ja u svr hu skla pa-
nja ugo vo ra do pu šte na je sa mo uz pret hod nu su gla snost po tro ša a”. Upo tre ba dru gih sred sta-
va da ljin ske ko mu ni ka ci je u ci lju za klju e nja ugo vo ra mo že bi ti do pu šte na sa mo ako se po-
tro ša  to mu iz ri i to ne pro ti vi ( lan 42(2) Za ko na o za šti ti po tro ša a). Upo tre bu sred sta va da-

285 lan 28 (1) Nacrta Zakona o obligacionim odnosima od 2010. dodatno predvi a da nikakva 
obaveza ne može da proistekne iz isporuke robe ili usluga potroša u a da nije naru ena. Isporu ilac može 
samo da traži vra anje robe ( lan 28 (2)). Potroša  može da vrati robu sam ili da obavesti privrednika da 
preuzme robu o svom trošku u primjerenom vremenu.
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ljin ske ko mu ni ka ci je u na ve de nim si tu a ci ja ma ni je do pu šte no na pla ti ti po tro ša u ( lan 42(3) 
Za ko na o za šti ti po tro ša a). lan 10 Di rek ti ve je u pot pu no sti tran spo no van u ma ke don ski Za-
kon o za šti ti po tro ša a ( lan 89) i cr no gor ski Za kon o za šti ti po tro ša a ( lan 38(1,1)). U Sr bi-
ji ne ma pra vi la po tom pi ta nju286.

IV.  Upo tre ba op ci ja da tih u Di rek ti vi

1.  Op ci ja ze ma lja la ni ca da se do zvo li is po ru i o cu da po tro ša u obez be di ro be ili 
uslu ge jed na kog kva li te ta i ce ne

lan 7(3) Di rek ti ve 97/7 sa dr ži op ci ju za ze mlje la ni ce da pred vi de da is po ru i oc mo-
že da obez be di po tro ša u ro bu jed na kog kva li te ta i ce ne, ako je ta kva mo gu  nost da ta pre za-
klju e nja ugo vo ra, ili u ugo vo ru.

Op ci ja je tran spo no va na AL

Op ci ja ni je tran spo no va na

Ne ma iz ri i tog tran spo no va nja, ali op šte ugo vor no 
pra vo ima sli  ni efe kat

BiH, HR, MAK, CG, SRB

Sa mo za ro bu, ne za uslu ge

In for ma ci ja mo ra bi ti da ta pi sa nim pu tem

Mo gu  nost mo ra bi ti da ta pre za klju e nja ugo vo ra

U Al ba ni ji, ova op ci ja po sto ji pod ta  kom 21 Od lu ke Sa ve ta Mi ni sta ra br. 64 od 
21.01.2009. U Bo sni i Her ce go vi ni, ne ma od go va ra ju e od red be u Za ko nu o za šti ti po tro ša-
a, ve  sa mo u od red ba ma op šteg ugo vor nog pra va bo san sko-her ce go va  kog Za ko na o obli-

ga ci o nim oba ve za ma. U Hr vat skoj, po zi va nje na ovu op ci ju mo že se na i u la nu 52. Za ko na 
o za šti ti po tro ša a ko ji se ba vi is pu nje njem ugo vo ra u ro ku, gde se u pa ra gra fu 2 da je mo gu -
nost po tro ša u da iza be re da li e ras ki nu ti ugo vor ili „osta vi ti tr gov cu pri mje re ni na knad ni 
rok za is pu nje nje“. Pra vo za me ne je re gu li sa no u hr vat skom op štem ugo vor nom pra vu, tj u 
Za ko nu o ob ve znim od no si ma. Ovo pi ta nje je re gu li sa no na isti na in u Ma ke do ni ji (mo gu -
nost pro du že nja ro ka iz vr še nja po sto ji u la nu 99(2) Za ko na o za šti ti po tro ša a; osta la pi ta nja 
po kri ve na su op štim ugo vor nim pra vom) i u Cr noj Go ri (mo gu  nost pro du že nja ro ka iz vr še-
nja po sto ji u la nu 46(2) Za ko na o za šti ti po tro ša a; osta la pi ta nja po kri ve na su op štim ugo-
vor nim pra vom. U Sr bi ji ge ne ral no pi ta nja iz me ne iz vr še nja su re gu li sa na Za ko nom o obli ga-
ci o nim od no si ma287.

286 Po Nacrtu predloga, koriš enje telefonskog marketinga, sistema automatskog pozivanja bez 
ljudske intervencije (mašine za automatsko pozivanje), faks mašina ili elektronske pošte u svrhe direktnog 
marketinga je dozvoljeno samo u odnosu na potroša a koji je prethodno dao svoj pristanak. Ostala sredstva 
komunikacije na daljinu koja dozvoljavaju individualne komunikacije mogu da se koriste samo ako 
nema jasne primedbe od strane potroša a. Ako se potroša  izri ito saglasio sa koriš enjem telefonskog 
marketinga, sistema automatskog pozivanja bez ljudske intervencije (mašine za automatsko pozivanje), 
faks mašine ili detaljima njegovog elektronskog kontakta za elektronsku poštu, on e biti obavešten o 
komercijalnoj prirodi komunikacije na jasan I nedvosmislen na in, im komunikacija otpo ne.

287 Po Na cr tu pred lo ga, iz vr še nje se ne e oce ni ti kao ne tra že no ako, ume sto iz vr še nja ko je je tra žio 
po tro ša , tr go vac po nu di iz vr še nje ko je je jed na ko po kva li te tu i ce ni, i ako se po tro ša u skre ne pa žnja da 
on ni je u oba ve zi da ga pri hva ti ni ti da mo ra da pla ti za nje go vo vra a nje tr gov cu.
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2. Op ci ja ze ma lja la ni ca da is po ru i o cu na met nu te ret do ka zi va nja

lan 11(3)(a) Di rek ti ve omo gu a va ze mlja ma la ni ca ma da pred vi de da se te ret do ka zi-
va nja po pi ta nju po sto ja nja pret hod nih in for ma ci ja, pi sa ne po tvr de, po što va nja vre men skih 
ro ko va ili sa gla sno sti po tro ša a mo že na met nu ti is po ru i o cu.

Upo tre ba op ci je Ze mlje u e sni ce

Da AL, HR, MAK, CG (de li mi  no)

Ne BiH, SRB

U Al ba ni ji je to pred vi e no ta  kom 45. Od lu ke Sa ve ta Mi ni sta ra br. 64 od 21. 01. 
2009. godine, u Hr vat skoj je pred vi e no u la nu 55. Za ko na o za šti ti po tro ša a, i u Ma ke do-
ni ji la nom 105. Za ko na o za šti ti po tro ša a. Ova op ci ja je de li mi  no tran spo no va na u Cr noj 
Go ri i vr ši se sa mo u ve zi sa po sto ja njem po što va nja vre men skih ro ko va, jer po la nu 
5(3) Za ko na o za šti ti po tro ša a u slu a ju bi lo ka kvih spo ro va o po dob no sti po tro ša a da 
upra žnja va pra va ko ja se od no se na is pu nje nje ro ka za upra žnja va nje pra va, sma tra e se da 
po tro ša  ima pra va po tom pi ta nju. Ova op ci ja ne po sto ji u za ko ni ma Bo sne i Her ce go vi ne288 
i Sr bi je289.

3.  Op ci ja ze ma lja la ni ca da pred vi de do bro vo ljan nad zor sa mo-re gu li ra ju ih 
orga na

lan 11(4) Di rek ti ve 97/7 da je ze mlja ma la ni ca ma op ci ju da pred vi de do bro vo ljan nad-
zor sa mo-re gu li ra ju ih or ga na.

Upo tre ba op ci je Ze mlje u e sni ce

Da HR, MAK

Ne AL, BiH, CG, SRB

Ta kva op ci ja je pred vi e na sa mo u Hr vat skoj i Ma ke do ni ji. Hr vat ski lan 141. Za ko na 
o za šti ti po tro ša a je ši ri od Di rek ti ve jer pro pi su je ne sa mo mo gu  nost do bro volj ne kon tro le 
po stu pa nja tr go va ca od stra ne od re e nih sa mo stal nih or ga ni za ci ja, ve  ta ko e da je od re e-
nim or ga ni ma i or ga ni za ci ja ma mo gu  nost da po kre u od go va ra ju e po stup ke pred tim sa mo-
stal nim or ga ni za ci ja ma pro tiv onih la no va tih or ga ni za ci ja ko ji de lu ju su prot no od red ba ma 
o za šti ti po tro ša a. U Ma ke do ni ji ova op ci ja ni je iz ri i to tran spo no va na. Me u tim, la nom 
103 Za ko na o za šti ti po tro ša a, sva ko li ce ko je ima oprav da ni in te res mo že da zah te va od su-
da da na re di od re e nom tr gov cu ili ope ra te ru sred sta va ko mu ni ka ci je na da lji nu da pre ki ne 
sa po slov nom prak som ko ja je su prot na od red ba ma da tim u ugo vo ri ma o ugo vo ri ma na da lji-
nu. Ti me, sa mo-re gu li ra ju i or ga ni ima ju pra vo na ta kve ak ci je.

288 Na osno vu la na 146 (5) Na cr ta Za ko na o obli ga ci o nim od no si ma od 2010. te ret do ka zi va nja po 
pi ta nju po et ka ro ka za opo ziv je na pri vred ni ku.

289 Pra vi lo ko je se tre nut no mo že pri me ni ti je u su prot no sti sa zah te vom Di rek ti ve. Na i me, po sto ji 
op šte pro ce du ral no pra vi lo da stra na ko ja tvr di da ima ne ko pra vo, ili da su uslo vi za iz vr še nje od re e nog 
pra va is pu nje ni, mo ra da do ka že svo je tvrd nje ( lan 223 (2) Za ko na o gra an skom po stup ku iz 2004). 
Me u tim, pod Po gla vljem II, Gla va 2 Na cr ta pred lo ga ko je se ba vi op štim oba ve za ma tr gov ca za da va nje 
in for ma ci ja, te ret do ka zi va nja po pi ta nju is pu nje nja oba ve ze da va nja in for ma ci ja je na tr gov cu.



684  •  FORUM ZA GRAĐANSKO PRAVO ZA JUGOISTOČNU EVROPU  K III

4.  Op ci ja ze ma lja la ni ca da za bra ne tr go vi nu od re e nim ro ba ma ili uslu ga ma, po-
seb no me di cin skih pro iz vo da, u okvi ru svo je te ri to ri je, u vi du ugo vo ra o ugo vo-
ri ma na da lji nu

lan 14, re e ni ca 2 Di rek ti ve 97/7 pred vi a op ci ju za bra ne tr go vi ne od re e nih ro ba ili 
uslu ga, po seb no me di cin skih pro iz vo da, u okvi ru svo je te ri to ri je, u vi du ugo vo ra o ugo vo ri-
ma na da lji nu.

Upo tre ba op ci je Ze mlje u e sni ce
Da HR, MAK
Ne AL, BiH, SRB
Tran spo no va nje ni je pot pu no ja sno CG

Ova op ci ja je pred vi e na i pro ši re na u za ko no dav stvu Hr vat ske i Ma ke do ni je. lan 41. 
Za ko na o za šti ti po tro ša a Hr vat ske re gu li še za bra nu za klju i va nja ugo vo ra pre ko sred sta va 
ko mu ni ka ci je na da lji nu u ve zi sa pro da jom le ko va, me di cin skih i ve te ri nar sko-me di cin skih 
pro iz vo da, eks plo zi va, du van skih pro iz vo da, oruž ja i osta lih pro iz vo da, i ja za bra na pro da je 
na da lji nu je re gu li sa na po seb nim pro pi si ma. la nom 88. Za ko na o za šti ti po tro ša a Ma ke do-
ni je, ni je do zvo lje no za klju i va nje ugo vo ra o pro da ji le ko va, me di cin skih i ve te ri nar skih pro-
iz vo da, i eks plo zi va upo tre bom sred sta va ko mu ni ka ci je na da lji nu290.

U Cr noj Go ri ne ma op ci je o tr go vi ni me di cin skih pro iz vo da pre ko ugo vo ra o ugo vo ri ma 
na da lji nu jer Za kon o le ko vi ma291 re gu li še da se pro da ja le ko va na ma lo vr ši sa mo u apo te-
ka ma.

290 Treba napomenuti da u Makedoniji trgovinu medicinskih i veterinarskih proizvoda kao i 
eksploziva regulišu posebni zakoni.

291 lan 69 paragraf 1 Zakona o lekovima (Sl. list RCG Br. 80/04 i 18/08).
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D.  DI REK TI VA O PRO DA JI RO BE ŠI RO KE PO TRO ŠNJE (99/44)
Ko or di na to ri: Zla tan Me ški  / Ne da Zdra ve va / 

Ja dran ka Da bo vi -Ana sta sov ska/Ne nad Ga vri lo vi

I.   Za ko no dav stvo ze ma lja la ni ca pre usva ja nja Di rek ti ve o pro da ji ro be ši ro ke 

po tro šnje

Pre tran spo no va nja Di rek ti ve 99/44 na ci o nal na pra va ze ma lja u e sni ca su sa dr ža va la od-
red be u okvi ru nji ho vog Za ko na o obli ga ci o nim od no si ma/Gra an skog Za ko ni ka ko je re gu li-
šu pro da ju ro be, i ko je se mo gu pri me ni ti na sve vr ste ugo vo ra i ne od no se se strikt no na ugo-
vo re o pro da ji ro be ši ro ke po tro šnje. Sve ze mlje u e sni ce su ba rem de li mi  no tran spo no va le 
od red be Di rek ti ve 94/44 u nji ho ve pro pi se o za šti ti po tro ša a, dok su sa mo ne ke od njih do-
dat no ili uglav nom pre ne le Di rek ti vu u nji hov op šte pri me nji vi Za kon o obli ga ci o nim od no-
si ma (Ma ke do ni ja, Hr vat ska i Cr na Go ra).

U ze mlja ma na sled ni ca ma biv še Ju go sla vi je va žio je op šti Za kon o obli ga ci o nim od no-
si ma292 i sa dr ža vao je raz ra e na pra vi la o od go vor no sti pro dav ca o sa o bra zno sti ro be sa ugo-
vo rom o pro da ji ( la no vi 475-500 Za ko na o obli ga ci o nim od no si ma), o sa o bra zno sti pru že-
nih uslu ga sa ugo vo rom o pru ža nju uslu ga ( la no vi 614-621 Za ko na o obli ga ci o nim od no si-
ma), i o ko mer ci jal nim ga ran ci ja ma pro dav ca i pro iz vo a a za pra vil no funk ci o ni sa nje teh-
ni  ke ro be ( la no vi 501-507 Za ko na o obli ga ci o nim od no si ma). Taj Za kon je za me njen no-
vim za ko ni ma u Hr vat skoj293, Cr noj Go ri294, i Ma ke do ni ji295.

U Al ba ni ji, va že i Gra an ski Za ko nik iz 1994., sa dr ži op šte pri me nji va pra vi la o pro da-
ji ro be296, dok je Za kon o za šti ti po tro ša a iz 2003.297, bio pr vi za kon u Al ba ni ji ko ji je utvr-
dio od re e ne aspek te pro da je ro be ši ro ke po tro šnje; po to nji je za me njen no vim Za ko nom o 
za šti ti po tro ša a298 u 2008. go di ni. Sli an raz voj se de sio u Bo sni i Her ce go vi ni, ko ja je usva-
ja njem Za ko na o za šti ti po tro ša a iz 2002299, do bi la svo je pr ve od red be ogra ni e ne na za šti-
tu po tro ša a u okvi ru po gla vlja II o „Pro da ji pro iz vo da i pru ža nju uslu ga“, ko ji je za me njen 
no vim Za ko nom o za šti ti po tro ša a iz 2006300, i je po gla vlje III sa dr ži ma lo iz me nje ne od red-
be pod istim na slo vom. Srp ski Za kon o za šti ti po tro ša a iz 2005301, mo že se bo lje raz u me ti 
kao po ku šaj po na vlja nja po sto je ih od red bi Za ko na o obli ga ci o nim od no si ma, ne go kao po-
ku šaj tran spo no va nja Di rek ti ve o pro da ji ro be ši ro ke po tro šnje.

292 Ju go slo ven ski Za kon o obli ga ci o nim od no si ma, Sl. list SFRJ br. 29/78, 39/85, 46/85, 45/89, 
57/89; Za kon o gra an skim obli ga ci o nim od no si ma, Sl. list RH br. 53/91, 73/91, 107/95, 7/96, 112/99, 
88/01; Sl. list SRJ br. 31/93, 22/99, 23/99, 35/99, 44/99. Od ras pa da Ju go sla vi je taj Za kon je pre ko na sle i-
va nja ostao da se pri me nju je u dve ma lo raz li i te ver zi je u sva kom en ti te tu Bo sne i Her ce go vi ne, to jest Za-
kon o obli ga ci o nim od no si ma Re pu bli ke Srp ske (Sl. list Re pu bli ke Srp ske br. 17/93, 57/98, 39/03, 74/04) 
i Za kon o obli ga ci o nim od no si ma Fe de ra ci je Bo sne i Her ce go vi ne (Sl. list Re pu bli ke Bo sne i Her ce go vi ne 
br. 2/92, 13/93, 13/94 i Sl. list Fe de ra ci je Bo sne i Her ce go vi ne br. 29/03). Po što se od red be ko je su bit ne 
za ovu ana li zu ne raz li ku ju, u ci lju ve e ja sno e ovaj tekst e se po zi va ti sa mo na „Za kon o obli ga ci o nim 
od no si ma Bo sne i Her ce go vi ne“. 

293 Za kon o ob ve znim od no si ma, NN br. 35/05, 41/08.
294 Za kon o obli ga ci o nim od no si ma, Sl. list RCG br. 47/08.
295 Za kon obli ga ci o nim od no si ma, Sl. list RMak br. 18/2001
296 Gra an ski za ko nik Sl. list RAl br. 11/94
297 Za kon o za šti ti po tro ša a, Sl. list RAl br. 84/03
298 Deo IV, Po gla vlje I ( lan 34-35) Za ko na o za šti ti po tro ša a Sl. list RAl br. 61/08.
299 Za kon o za šti ti po tro ša a, Sl. gla snik BiH br. 17/02
300 Za kon o za šti ti po tro ša a, Sl. gla snik BiH br. 25/06.
301 Za kon o za šti ti po tro ša a, Sl. list RS Br. 79/05.
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Hr vat ska, Cr na Go ra i Ma ke do ni ja su tran spo no va le Di rek ti vu 99/44 do pu nom nji ho vih 
Za ko na o obli ga ci o nim od no si ma kao i uvo e njem od red bi ko je se od no se na po tro ša e u nji hov 
Za kon o za šti ti po tro ša a. Tran spo no va nje Di rek ti ve 99/44 u no vi hr vat ski Za kon o ob ve znim 
od no si ma iz 2005.302 je ta ko e upo tre blje no da se pro ši ri pri me na ne kih nje nih pra vi la na sve 
na plat ne ugo vo re ( lan 400. et seq. Za ko na o ob ve znim od no si ma)303. Me u tim, kao cen tral-
ni akt za za šti tu po tro ša a hr vat ski Za kon o za šti ti po tro ša a304 sa dr ži lan 5. o oba ve zi tr gov ca 
za is pu nje nje ugo vo ra po tro ša u. Pa ra graf (1) te od red be pro pi su je da je tr go vac du žan po tro-
ša u is pu ni ti ugo vor u skla du s od red ba ma Za ko na o za šti ti po tro ša a i pro pi si ma ob ve znog 
pra va. Da lje, te me ljem pa ra gra fa (2), u slu a ju ma te ri jal nog ne do stat ka na pro iz vo du na od-
no se po tro ša a i tr gov ca pri me nju ju se od go va ra ju e od red be Za ko na o ob ve znim od no si ma.

U Cr noj Go ri, po red ve  opi sa nog ju go slo ven skog Za ko na o obli ga ci o nim od no si ma, po-
seb ni pro pi si su po sto ja li u okvi ru Fe de ral nog ju go slo ven skog Za ko na o tr go vi ni305 i ka sni je 
u okvi ru Za ko na o za šti ti po tro ša a Sa ve zne Ju go sla vi je306. Ko na  no, Di rek ti va 99/44 je tran-
spo no va na u cr no gor ski Za kon o za šti ti po tro ša a iz 2007.307 i no vi cr no gor ski Za kon o obli-
ga ci o nim od no si ma iz 2008., ko ji se sa da isto vre me no pri me nju ju. Ma ke don ski Za kon o za-
šti ti po tro ša a iz 2000.308, sa dr ži sa mo pra vi la o od go vor no sti za ne is prav ne pro iz vo de. Ta 
pra vi la su za me nje na 2004309 go di ne va že im ma ke don skim Za ko nom o za šti ti po tro ša a ko-
ji je tran spo no vao od red be pro pi sa ne u Di rek ti vi o za šti ti po tro ša a za slu a je ve ne u sa gla še-
no sti pro iz vo da sa nji ho vom de kla ra ci jom kao i Za ko nom o obli ga ci o nim od no si ma iz 2001. 
ko ji je po sled nji put do pu njen u 2008.

II.  Pod ru  je pri me ne 

1. Op šte pod ru  je

Od red be Za ko na o obli ga ci o nim od no si ma/Gra an skog za ko ni ka ze ma lja u e sni ca, 
uklju u ju i one ko je se od no se na od go vor nost za sa o bra znost sa ugo vo rom, od no se se na 
tran sak ci je B2B, B2C i P2P. Da lje, one sa dr že po seb ne od red be o od go vor no sti is po ru i o ca 
za sa o bra znost pru že nih uslu ga sa ugo vo rom o uslu ga ma.

Tran spo no va nje Di rek ti ve 99/44 u hr vat ski Za kon o ob ve znim od no si ma je ta ko e re zul-
to va lo usta no vlja va njem od re e nih po seb nih pra vi la ko ja su pri me nji va sa mo na tran sak ci je 
po tro ša a. Pro pi si o za šti ti po tro ša a u ze mlja ma u e sni ca ma se mo gu pri me ni ti sa mo na tran-
sak ci je B2C. Pa žnja mo ra da se obra ti na i nje ni cu da je na osno vu srp skog Za ko na o za šti ti 
po tro ša a po jam po tro ša  pro ši ren i uklju u je prav na li ca ko ja de lu ju iz van svo jeg za ni ma-
nja, po sla, za na ta ili pro fe si je. Me u tim, srp ski za ko no da vac tre nut no pri pre ma Na crt pred lo-
ga za no vi za kon o za šti ti po tro ša a (Na crt pred lo ga)310, ko ji je na me njen za pri me nu na B2C 
tran sak ci je i re gu la ci ju od go vor no sti tr gov ca ka ko za sa o bra znost ro be sa ugo vo rom o pro da-
ji ta ko i sa o bra znost uslu ga sa ugo vo rom o uslu ga ma.

302 Za kon o ob ve znim od no si ma NN br. 35/05.
303 S. Pe tri , “Od go vor nost za ma te ri jal ne ne do stat ke stva ri pre ma no vom Za ko nu o ob ve znim od no-

si ma” Zbor nik Prav nog fa kul te ta Sve u i li šta u Ri je ci, Vol. 27, 1/2006., str. 87– 128.
304 Za kon o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 113/09.
305 Sa ve zni Za kon o tr go vi ni, Sl. list SRJ br. 46/90, 32/93, 50/93, 41/94, 29/96.
306  Savezni zakon o zaštiti potroša a,  Sl. list SRJ br. 37/02
307 Za kon o za šti ti po tro ša a, Sl. list RCG br. 26/07.
308 Za kon o za šti ti po tro ša a, Sl. list RMak br. 63/00.
309 Za kon o za šti ti po tro ša a, Sl. list RMak br. 38/04.
310 Na crt Pred lo ga no vog Za ko na o za šti ti po tro ša a (Na crt Pred lo ga), ko ga je pri pre mi lo Mi ni star-

stvo za tr go vi nu i uslu ge Re pu bli ke Sr bi je.
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2. De Þ  ni ci ja ‘po tro ša a’

Ze mlje u e sni ce, osim Sr bi je, ogra ni a va ju po jam po tro ša a na „Þ  zi  ka li ca“. Pod la-
nom 2(1) srp skog Za ko na o za šti ti po tro ša a iz 2005., po tro ša  je sva ko Þ  zi  ko li ce ko je ku-
pu je pro iz vo de ili uslu ge za svo je vla sti te po tre be ili za po tre be svog do ma in stva. Za hva lju-
ju i pa ra gra fu (2), po tro ša  je ta ko e i dru štvo, pred u ze e, dru gi prav ni su bjekt ili pred u zet-
nik, ka da ku pu ju pro iz vo de ili uslu ge za svo je vla sti te po tre be. To zna i da je po jam po tro ša-
a po srp skom Za ko nu o za šti ti po tro ša a iz 2005. ne pri hva tlji vo ši rok, jer on uklju u je prav-

na li ca ko ja de lu ju iz van svog za ni ma nja, po slo va nja, za na ta ili pro fe si je. Pod Po gla vljem I 
srp skog Na cr ta pred lo ga, po tro ša  se de Þ  ni še kao sva ko Þ  zi  ko li ce ko je de lu je uglav nom u 
svr he ko je su iz van nje go vog za ni ma nja, po slo va nja, za na ta ili pro fe si je. lan 1(3) bo san sko-
her ce go va  kog Za ko na o za šti ti po tro ša a sa dr ži istu de Þ  ni ci ju kao lan 2(1) srp skog Za ko-
na o za šti ti po tro ša a, ali zah ti je va kri te ri ju me „li  ne po tre be po tro ša a i po tre be nje go vog do-
ma in stva“. Ova de Þ  ni ci ja je ve o ma ogra ni e na u po re e nju sa de Þ  ni ci jom po tro ša a iz Di-
rek ti ve 99/44. Ume sto „de lo va nja u svr he ko je ni su u ve zi sa nje go vim za ni ma njem, po slo va-
njem ili pro fe si jom“, što je upo tre blje no u de Þ  ni ci ji po tro ša a u Di rek ti vi, bo san sko-her ce go-
va  ki Za kon o za šti ti po tro ša a ogra ni a va de lo va nje po tro ša a na ku po vi nu, sti ca nje ili ko ri-
š e nje uslu ga ili pro iz vo da, i do dat no ga re du ku je na svr hu nje go vih „li  nih po tre ba i po tre-
ba nje go vog do ma in stva“, što za hva lju ju i ve zi „i“ tre ba da se po sma tra ku mu la tiv no311.

U Al ba ni ji po tro ša  je sva ko Þ  zi  ko li ce, ko je de lu je u svr he ko je ni su u ve zi sa nje go-
vim za ni ma njem, po slo va njem ili oba vlja njem nje go ve pro fe si je. U smi slu tog za ko na, ne-
pro Þ t ne or ga ni za ci je se ta ko e sma tra ju po tro ša i ma312. Ma ke don ski Za kon o za šti ti po tro ša-
a de Þ  ni še po tro ša a kao „sva ko Þ  zi  ko li ce ko je ku pu je pro iz vo de ili ko ri sti uslu ge za di rekt-

nu li  nu po tro šnju, u svr he ko je ni su na me nje ne za oba vlja nje nje go vog za ni ma nja, po slo va-
nja ili pro fe si je“313. Iako se raz li ku je u for mu la ci ji, ta de Þ  ni ci ja ob u hva ta sve aspek te de Þ  ni-
ci je da te u Di rek ti vi. Na osno vu cr no gor skog Za ko na o za šti ti po tro ša a po tro ša  je Þ  zi  ko li-
ce ko je ku pu je, na ru u je, pri ma, upo tre blja va ro bu ili uslu ge, uklju u ju i jav ne ser vi se, u ne-
po slov ne, to jest ne pro fe si o nal ne svr he, ili na ko ga je usme re na po nu da za ne ki pro iz vod ili 
uslu gu. Taj Za kon ta ko e utvr u je iz raz „gru pa po tro ša a“ de Þ  ni san kao gru pa ko ju su osno-
va li po tro ša i sa ci ljem da la no vi te gru pe stek nu vla sni  ka pra va nad od re e nim pro iz vo di-
ma uz po mo  te gru pe.

Hr vat ska je je di na ze mlja u e sni ca ko ja je u ve zi sa pro da jom ro be od re di la de Þ  ni ci ju 
po tro ša a u svom Za ko nu o ob ve znim od no si ma. U Hr vat skoj de Þ  ni ci ja ‘po tro ša a’ mo že da se 
iz ve de iz po seb ne od red be Za ko na o ob ve znim od no si ma ko ja se od no si na ku po pro da ju, a ko-
ja de Þ  ni še po tro ša  ki ugo vor. lan 402(3) hr vat skog Za ko na o ob ve znim od no si ma de Þ  ni še 
po tro ša  ke ugo vo re kao „ugo vo re ko je Þ  zi  ka oso ba kao ku pac skla pa iz van svo je go spo dar-
ske ili pro fe si o nal ne dje lat no sti s Þ  zi  kom ili prav nom oso bom ko ja kao pro da va telj dje lu je 
u okvi ru svo je go spo dar ske ili pro fe si o nal ne dje lat no sti (po tro ša  ki ugo vor)“. Po svom sa dr-
ža ju ta de Þ  ni ci ja od go va ra de Þ  ni ci ji po tro ša a ka ko je re gu li še lan 1(2)(a) Di rek ti ve 99/44.

3. De Þ  ni ci ja ‘pro dav ca/tr gov ca’

Sa mo hr vat ski za kon se po zi va na iz raz „pro da vac“ i iz vo di ga u od no su na pro da ju po-
tro ša  ke ro be iz dru gog de la de Þ  ni ci je po tro ša  kog ugo vo ra ka ko je de Þ  ni sa no u la nu 

311 lan 15 Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne de Þ  ni še po tro ša a kao 
“sva ki su bjekt ko ji za klju u je ne ki prav ni po sao u svr hu ko ja ne spa da u nje go vu pri vred nu ili sa mo stal nu 
pro fe si o nal nu dje lat nost“.

312 lan 3(6) Za kon o za šti ti po tro ša a, Sl. list RAl Br. 61/08.
313 lan 4 red 1 Za ko na o za šti ti po tro ša a, Sl. list RMak Br. 38/04
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402(3) Za ko na o ob ve znim od no si ma, gde po sto ji re fe ren ca na Þ  zi  ku ili prav nu oso bu „ko-
ja kao pro da va telj dje lu je u okvi ru svo je go spo dar ske ili pro fe si o nal ne dje lat no sti“. Po red ma-
le iz me ne u for mu la ci ji, ova de Þ  ni ci ja od go va ra de Þ  ni ci ji pro dav ca pro pi sa ne u la nu 1(2)(c) 
Di rek ti ve 99/44.

Za ko ni dru gih ze ma lja la ni ca ko ri ste iz raz „tr go vac“. Na osno vu la na 3 (14) al ban-
skog Za ko na o za šti ti po tro ša a, „tr go vac“ ozna a va sva ko Þ  zi  ko ili prav no li ce ko je de lu je 
u svr he ko je se od no se na nje go vu ko mer ci jal nu ak tiv nost, za ni ma nje, po slo va nje, za nat ili 
pro fe si ju i sva ko ko de lu je u ime ili is pred ne kog tr gov ca. Tr go vac se de Þ  ni še u la nu 1 (5) 
Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne kao „sva ko li ce ko je, di rekt no ili kao po sred-
nik, pro da je pro iz vo de ili pru ža uslu ge po tro ša u“. Kao i u slu a ju poj ma po tro ša a, de Þ  ni ci-
ja je su že na na „pro da ju pro iz vo da ili pru ža nje uslu ga“, što ge ne ral no sma nju je pod ru  je pri-
me ne Za ko na o za šti ti po tro ša a. lan 14. Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i 
Her ce go vi ne se od no si na ‘pri vred ni ka’, ko jeg de Þ  ni še kao ‘Þ  zi  ki ili prav ni su bjekt ko ji u 
vre me za klju i va nja prav nog po sla de lu je u vr še nju314 svo je pri vred ne ili sa mo stal ne pro fe si-
o nal ne dje lat no sti“315. Ova de Þ  ni ci ja is klju u je pred u go vor ne si tu a ci je iz pod ru  ja svo je pri-
me ne. Pod la nom 2 (3) srp skog Za ko na o za šti ti po tro ša a, tr go vac je dru štvo, pred u ze e, 
dru gi prav ni su bjekt ili pred u zet nik, ka da pro da je pro iz vo de ili pru ža uslu ge po tro ša u316. Ma-
ke don ski Za kon o za šti ti po tro ša a de Þ  ni še tr gov ca kao „sva ko Þ  zi  ko ili prav no li ce ko je, u 
to ku oba vlja nja svo jih ak tiv no sti, di rekt no za do vo lja va po tre be gra a na za pro iz vo di ma i 
uslu ga ma317.

Na osno vu cr no gor skog Za ko na o za šti ti po tro ša a tr go vac je „li ce ko je pro da je pro iz vo-
de ili pru ža uslu ge po tro ša i ma“. Ova de Þ  ni ci ja pod ra zu me va prav na ili Þ  zi  ka li ca i in di rekt-
no su ge ri še da ugo vor ne mo ra da bu de za klju en u okvi ru nje go vog za ni ma nja, po slo va nja 
ili pro fe si je. Šta vi še, tran spo no va nje od red bi o po tro ša i ma u cr no gor sko pra vo se osla nja na 
od red be cr no gor skog Za ko na o unu tra šnjoj tr go vi ni, gde bi upu i va nje na taj prav ni akt pro-
ši ri lo pod ru  je pri me ne iz ra za tr go vac318.

4. De Þ  ni ci ja „ro be ši ro ke po tro šnje“

Ni jed na od od red bi ze ma lja u e sni ca o po tro ša i ma ne sa dr ži de Þ  ni ci ju o ro bi ši ro ke po-
tro šnje ko ja od go va ra la nu 1 (2) b Di rek ti ve 99/44. Tre nut na si tu a ci ja bi bi la pro me nje na 
usva ja njem srp skog Na cr ta pred lo ga no vog za ko na o za šti ti po tro ša a, ko ji de Þ  ni še ro bu kao 
sva ku ma te ri jal nu po kret nu stvar, iz u zev: (a) ro be ko je se pro da je po iz vr šnom po stup ku ili 
na ne ki dru gi na in po si li za ko na; (b) vo de i ga sa ka da ni su na me nje ni za pro da ju u ogra ni-
e noj ili od re e noj ko li i ni; i (c) stru je.

Ro ba ši ro ke po tro šnje, uklju u ju i ro bu ko ja se ko ri sti u kon tek stu pru ža nja ne ke uslu-
ge, e na osno vu la na 3(7) i la na 29(1) al ban skog Za ko na o za šti ti po tro ša a ozna a va ti sva-
ku po kret nu stvar ko ja je na me nje na za po tro ša e ili ko ju e ve ro vat no upo tre blja va ti po tro ša-
i, ko ja e pod ra zum no pred vi dlji vim okol no sti ma, bi ti ko ri šte na od po tro ša a ak i ako im 

314 “De lu je u vr še nju” je ne u spe šna for mu la ci ja i na bo san skom je zi ku.
315 lan 15. Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne iz 2006. je sa dr ža vao istu 

de Þ  ni ci ju, ali se od no sio na “pred u zet ni ka”.
316 Po gla vlje I srp skog Na cr ta Pred lo ga no vog Za ko na o za šti ti po tro ša a de Þ  ni še tr gov ca kao sva ko 

Þ  zi  ko ili prav no li ce ko je, u ugo vo ri ma ob u hva e nim ovim za ko nom, de lu je u svr he ko je se od no se na 
nje go vo za ni ma nje, po sao, za nat, ili pro fe si ju, i sva ko ko de lu je u ime ili is pred tr gov ca.

317 Sli  na de Þ  ni ci ja je da ta u la nu 2 Za ko na o tr go vi ni, Sl. list RMak Br. 16/04, 128/06, 63/07, 
88/08, 159/08, 20/09 i 105/09.

318 lan 6 Za ko na o unu tra šnjoj tr go vi ni, Sl. list RCG Br. 49/08.
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ni je na mi je nje na, i is po ru e na je ili u i nje na do stup nom, bi lo uz na kna du ili ne, u okvi ru ne-
ke eko nom ske ak tiv no sti, bez ob zi ra da li je no va, ko ri š e na ili pre ra e na.

U Bo sni i Her ce go vi ni po tro ša  se de Þ  ni še kao li ca „ko je ku pu je, pri ba vlja ili ko ri sti pro-
iz vo de ili uslu ge“, dok ro ba na osno vu la na 1(9) Za ko na o za šti ti po tro ša a ob u hva ta „pro iz-
vo de i ne po kret nu imo vi nu“. Shod no to me, pro iz vo di mo gu da se shva te kao da ob u hva ta ju 
sa mo po kret nu imo vi nu, što ta ko e vo di ka sma nje nju pod ru  ja pri me ne ce log Za ko na o za-
šti ti po tro ša a. Upr kos to me, ak i Po gla vlja Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne 
ko ji se u svom na slo vu ja sno ogra ni a va ju na „pro iz vo de i uslu ge“, sa dr že od red be u ve zi sa 
„ro ba ma i uslu ga ma“. Iz ra zi „ro be i uslu ge“ i „pro iz vo di i uslu ge“ se ko ri ste kao si no ni mi u 
vi še na vra ta319. Po gla vlje III o pro da ji pro iz vo da se od no si sa mo na pro iz vo de, dok se Po gla-
vlje IV u ve zi sa „ga ran ci ja ma za pro iz vo de“ pro tiv no svom na slo vu od no si na ro bu. Upit no 
je da li se upo tre ba iz ra za „ro ba“ ili „pro iz vo di“ u od red ba ma Za ko na o za šti ti po tro ša a Bo-
sne i Her ce go vi ne za sni va na vo lji za ko no dav ca da is klju i ne po kret nu imo vi nu iz pod ru  ja 
pri me ne ove od red be ko ri š e njem iz ra za „pro iz vo di“.

Pro pi si hr vat skog Za ko na o ob ve znim od no si ma o od go vor no sti pro dav ca za ma te ri jal-
ne ne do stat ke stva ri se mo gu pri me ni ti na ugo vo re o ku po pro da ji i na sve dru ge na plat ne ugo-
vo re. Zbog to ga je hr vat ski za ko no da vac sma trao da ne ma po tre be za iz ri i tim tran spo no va-
njem de Þ  ni ci je Di rek ti ve o po tro ša  koj ro bi, jer iste od red be se mo gu pri me ni ti ne sa mo na 
po tro ša  ku ro bu ve  i na sve dru ge pred me te ku po pro da je (na pri mer uslu ge i ne kret ni ne). Na 
osno vu od re da ba Za ko na o ob ve znim od no si ma, pred met ku po pro da je mo gu bi ti stva ri, pra-
va i imo vi na.

Ma ke don ski Za kon o za šti ti po tro ša a ne de Þ  ni še „ro bu ši ro ke po tro šnje“. Taj za kon sa-
dr ži de Þ  ni ci ju ‘pro iz vo da’ ko ja gla si: „Pro iz vod“ je sva ki pred met bez ob zi ra na ni vo nje go-
ve ob ra e no sti, na me njen da bu de po nu en po tro ša i ma320“. lan 165 (b) ma ke don skog Za-
ko na o obli ga ci o nim od no si ma, u smi slu tog Za ko na, de Þ  ni še „pro iz vod“ kao po kret ni pred-
met, kao i ne za vi san pred met ugra en u ne ki po kre tan ili ne po kre tan pred met, uklju u ju i 
stru ju i dru ge vr ste ener gi je. Shod no to me, po sto je a de Þ  ni ci ja pred sta vlja zna aj nu va ri ja ci-
ju od de Þ  ni ci je da te u Di rek ti vi.

Od re e na iz u zi ma nja na ve de na u la nu 1(2)(b) Di rek ti ve 99/44 po pi ta nju ro ba pro da tih 
pu tem ovr šnog po stup ka ili na ne ki dru gi na in po si li za ko na i vo da i gas ka da ni su da ti u 
pro da ju u ogra ni e noj ili od re e noj ko li i ni ni su tran spo no va na ni u jed noj od ze ma lja u e sni-
ca. Me u tim, lan 409. hr vat skog Za ko na o ob ve znim od no si ma re gu li še da e od go vor nost 
za ma te ri jal ne ne do stat ke bi ti is klju e na kod pri sil ne jav ne pro da je. Šta vi še, op šta od red ba o 
„stva ri“ re gu li še da stvar mo ra da bu de u pro me tu i da e ugo vor o ku po pro da ji stva ri ko ja je 
ex tra com mer ci um bi ti ni šta van i da se po seb ni pro pi si pri me nju ju na pro da ju stva ri i ji je pro-
met ogra ni en ( lan 380(1) i (2) hr vat skog Za ko na o ob ve znim od no si ma).

a.  Is klju i va nje ro be pro da te na jav noj auk ci ji iz poj ma „ro ba ši ro ke po tro šnje“ lan 1 

pa ra graf (3))

Ni jed na od ze ma lja u e sni ca ni je iz ri i to is klju i la „po lov nu ro bu pro da tu na jav noj auk ci-
ji gde po tro ša i ima ju pri li ku da li  no pri su stvu ju pro da ji“ iz de Þ  ni ci je „ro be ši ro ke po tro šnje“.

U Ma ke do ni ji po jam pro da je na jav nim auk ci ja ma se od no si na oba ve ze pro dav ca da 
ozna i ce ne ta mo gde se po za ko nu pred vi a da pro da vac ni je u oba ve zi da se pri dr ža va na-

319 Vi de ti pri mer la na 49. Za ko na o za šti ti po tro ša a u ve zi sa ugo vo ri ma o pro da ji na da lji nu. lan 
49.(1) de Þ  ni še oba ve zu tr gov ca da is po ru i “pro iz vod ili uslu gu” u ro ku od 15 da na od na lo ga po tro ša a. 
Sle de i stav, me u tim, de Þ  ni še po sle di ce ne is po ru i va nja “ro be ili uslu ga”.

320 lan 4, pa sus 5, Za ko na o za šti ti po tro ša a, Sl. list RMak Br. 38/04.
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zna e nih ma lo pro daj nih ce na i uslo va pro da je, u slu a ju jav ne i auk cij ske pro da je, pro da je 
umet ni  kih ra do va i an ti kvi te ta, ili za pro iz vo de ku plje ne u to ku nu e nja od re e nih uslu ga. 
Ro ba pro da ta na jav nim auk ci ja ma je ta ko e is klju e na iz pri me ne od red bi ko je se od no se na 
ugo vo re o pro da ji na da lji nu. Tre ba za klju i ti da ro ba pro da ta na jav nim auk ci ja ma tre ba da 
se sma tra is klju e nom iz ro be ši ro ke po tro šnje na osno vu ma ke don skog za ko na.

Cr no gor ske od red be o pro da ji ro be za vre me pri nud ne jav ne pro da je, iz Za ko na o obli ga-
ci o nim od no si ma321 ta ko e su va žne za ovo pi ta nje. Na i me, na su prot op štem pra vi lu o sa o bra-
zno sti, vla snik i ja ro ba se pro da je na pri nud noj jav noj pro da ji ne e se sma tra ti od go vor nim 
za ne do stat ke iste. Ipak, ova od red ba ne po kri va si tu a ci ju do bro volj ne pro da je na auk ci ja ma.

5. De Þ  ni ci ja ‘pro da je’

Ze mlje u e sni ce da ju de Þ  ni ci ju pro da je sa mo u nji ho vom op šte pri me nji vom Za ko nu o 
obli ga ci o nim od no si ma. Sa go to vo istom for mu la ci jom lan 376. (1) hr vat skog Za ko na o ob-
ve znim od no si ma, lan 454. Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne i Sr bi je, 
lan 705. Gra an skog za ko ni ka Al ba ni je i lan 442.(1) ma ke don skog Za ko na o obli ga ci o nim 

od no si ma pred vi a ju da se ugo vo rom o pro da ji pro da vac oba ve zu je da is po ru i kup cu stvar 
ko ju on pro da je kup cu ta ko da ku pac sti e pra vo vla sni štva, i ku pac je u oba ve zi da pla ti ce-
nu pro dav cu.

Ni jed na od ze ma lja u e sni ca ni je iz ri i to tran spo no va la lan 1. (4) Di rek ti ve 99/44. Me-
u tim, u Hr vat skoj ovoj od red bi je na en ekvi va lent u la nu 357. (1) Za ko na o ob ve znim od-

no si ma. Ta od red ba pred vi a da kod na plat nog ugo vo ra sva ki ugo va ra telj od go va ra za ma te-
ri jal ne ne do stat ke svog is pu nje nja. To pod ra zu mi je va ne sa mo pro dav ca ve  i iz vo a a kod 
ugo vo ra o dje lu. U Bo sni i Her ce go vi ni od go vor nost za ma te ri jal ne ne do stat ke se re gu li še u 
dva uza stop na la na sa go to vo istom for mu la ci jom ( la no vi 18. i 19. Za ko na o za šti ti po tro ša-
a), je dan od njih se od no si na pro iz vo de u ugo vo ri ma o pro da ji a dru gi na pru ža nje uslu ga. 

Do dat no, u Bo sni i Her ce go vi ni i Sr bi ji, lan 600. nji ho vih Za ko na o obli ga ci o nim od no si ma 
na vo di da ugo vo rom o pru ža nju uslu ga is po ru i lac pre u zi ma oba ve zu da iz vr ši od re e ni po-
sao, kao što je pro iz vod nja ili po prav ka ne kog pred me ta, ili da iz vr ši ne ki Þ  zi  ki ili in te lek tu-
al ni po sao i sli  no, dok ku pac uslu ga pre u zi ma oba ve zu da mu za uz vrat pla ti nov a nu na kna-
du. Cr no gor ski Za kon o za šti ti po tro ša a ko ri sti „pre no še nja na po tro ša e“ kao iz raz za pro-
da ju ro ba i pru ža nje uslu ga po tro ša i ma kao kraj njim ko ri sni ci ma, i da va nje uzo ra ka ro be. Po-
red to ga, ve  da ti po jam tr gov ca i da lji slu a je vi pro ši re nja po cr no gor skom Za ko nu o unu tra-
šnjoj tr go vi ni pod sti e efek te da e te do dat ne tran sak ci je bi ti ta ko e ob u hva e ne u prak si.

III.  In stru men ti za šti te po tro ša a

1. Sa o bra znost sa ugo vo rom

a. Uop šte no o uslo vu „sa o bra zno sti sa ugo vo rom“ ( lan 2)

aa. Zah tev za is po ru i va nje ro be u skla du sa ugo vo rom

Al ba ni ja je do slov no tran spo no va la lan 2 (1) Di rek ti ve 99/44, na vo de i da pro da vac 
mo ra da is po ru u je ro bu po tro ša i ma ko ja je usa gla še na sa ugo vo rom o pro da ji322. Na osno-
vu la na 15 srp skog Za ko na o za šti ti po tro ša a, pro da vac ili da va oc uslu ge e bi ti u oba ve zi 
da is po ru e po tro ša u pro iz vod ili uslu gu kva li te ta ko ji je pro pi san ili na ve den u ugo vo ru.

321 lan 495 Za ko na o obli ga ci o nim od no si ma, Sl. list RCG Br. 47/08.
322 lan 29 (2) Za ko na o za šti ti po tro ša a Sl. list RAl br. 61/08.
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U osta lim ze mlja ma u e sni ca ma, zah tev za is po ru i va nje usa gla še nih ro ba pro is ti e iz 
od go vor no sti tr gov ca za ma te ri jal ne ne do stat ke (Bo sna i Her ce go vi na323, Hr vat ska324) ili op-
šte od red be o iz vr še nju do go vo re nih oba ve za (Ma ke do ni ja325, Cr na Go ra326).

bb. Pret po stav ka sa o bra zno sti

Al ba ni ja je je di na ze mlja u e sni ca ko ja u svom Za ko nu o za šti ti po tro ša a po zi tiv no de-
Þ  ni še kri te ri ju me za pret po stav ku sa o bra zno sti327. Za ko ni o obli ga ci o nim od no si ma svih osta-
lih ze ma lja u e sni ca sa dr že li stu slu a je va ka da po sto ji ma te ri jal ni ne do sta tak328 (Bo sna i 
Her ce go vi na, Hr vat ska, Ma ke do ni ja, Cr na Go ra i Sr bi ja), su prot no mo de lu la na 2 (2) Di rek-
ti ve 99/44, ko ji de Þ  ni še kri te ri ju me sa o bra zno sti ro be sa ugo vo rom. Go re na ve de ne od red be 
ni su pro pi sa ne kao za kon ske pret po stav ke. 

Ma ke don ski Za kon o za šti ti po tro ša a do dat no de Þ  ni še ka da e se sma tra ti da ne ki pro-
iz vod ima ne do sta tak i ka da usa gla še nost tre ba da se pret po sta vi. la nom 42 (1) ma ke don-
skog Za ko na o za šti ti po tro ša a, pro iz vod ima ne do sta tak ka da ne is pu nja va op šte oba ve ze o 
bez bed no sti i ne pru ža bez bed nost ko ju ne ko li ce ima pra vo da o e ku je, uzi ma ju i u ob zir sve 
okol no sti, kao što su: na osno vu pre zen ta ci je pro iz vo da; svr ha za ko ju se sa raz lo gom o e ku-
je da e se pro iz vod ko ri sti ti; vre me ka da je pro iz vod pla si ran na tr ži šte; i ka da ne is pu nja va 
op štu oba ve zu sa o bra zno sti ili ugo vor ne oba ve ze.

cc. Kri te ri ju mi za pret po stav ku sa o bra zno sti ( lan 2 pa ra graf (2) sl. (a)-(d) ge ne ral no)

U ze mlja ma na sled ni ca ma biv še Ju go sla vi je kri te ri ju mi za ma te ri jal ne ne do stat ke da ti u 
la nu 479. ju go slo ven skog Za ko na o obli ga ci o nim od no si ma su osta li isti u Bo sni i Her ce go-

vi ni, Sr bi ji i Ma ke do ni ji329, dok su ih Hr vat ska330 i Cr na Go ra331 do pu ni li ko ri ste i pot pu no 
istu for mu la ci ju.

Na osno vu la na 479. ju go slo ven skog Za ko na o obli ga ci o nim od no si ma (još uvek va že-
im u Bo sni i Her ce go vi ni i Sr bi ji332, sa da lan 467 ma ke don skog Za ko na o obli ga ci o nim od-

no si ma) ma te ri jal ni ne do sta tak po sto ji: 1) ako stvar ne ma po treb na svoj stva za nje nu re dov-
nu upo tre bu ili za pro met; 2) ako stvar ne ma po treb na svoj stva za na ro i tu upo tre bu za ko ju 

323 lan 18 Za ko na o za šti ti po tro ša a, Sl. list BiH br. 25/06; Vi de ti ta ko e la no ve 478 i 456 Za ko na 
o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne i Re pu bli ke Srp ske, OG SFRJ No. 29/78, 39/85, 46/85, 
45/89, 57/89, Sl. List Re pu bli ke Bo sne I Her ce go vi ne, 2/29, 13/93, 13/94 Sl. list Fe de ra ci je Bo sne i Her ce-
go vi ne, br. 29/03, Sl. list Re pu bli ke Srp ske br. 17/93, 57/98, 39/03, 74/04.

324 la no vi 357. i 400. Za ko na o ob ve znim od no si ma, NN br. 35/05, 41/08.
325 la no vi 10 i 11 Za ko na o obli ga ci o nim od no si ma, Sl. list RMak Br. 18/01.
326 lan 12 Za ko na o za šti ti po tro ša a, Sl. list RCG Br. 26/07.
327 lan 29(3) Za ko na o za šti ti po tro ša a, Sl. list RAl br. 61/08.
328 lan 467 Za ko na o obli ga ci o nim od no si ma, Sl. list RMak br. 18/01; lan 401. Za ko na o ob ve-

znim od no si ma, NN br. 35/05, 41/08; lan 479 Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne i 
Sr bi je, Sl. list SFRJ br. 29/78, 39/85, 46/85, 45/89, 57/89; lan 487 Za ko na o obli ga ci o nim od no si ma, Sl. 
list RCG br. 47/08.

329 lan 467. Za ko na o obli ga ci o nim od no si ma Sl. list RMak Br. 18/01.
330 lan 401. Za ko na o ob ve znim od no si ma, NN br. 35/05, 41/08.
331 lan 487. Za ko na o obli ga ci o nim od no si ma, Sl. list RCG Br. 47/08.
332 Po srp skom Na cr tu pred lo ga no vog za ko na o za šti ti po tro ša a, pret po sta vi e se da je is po ru e na 

ro ba u sa gla sno sti sa ugo vo rom ako is pu nja va sle de e uslo ve: (a) sla že se sa opi som ko ga je dao tr go vac 
i po se du je kva li te te ko je je tr go vac pre zen to vao po tro ša u kao uzo rak ili mo del; (b) po de sna je za sva ku 
kon kret nu upo tre bu za ko ju je po treb na po tro ša u i ko ja je bi la po zna ta ili je mo ra la bi ti po zna ta tr gov cu 
u vre me za klju i va nja ugo vo ra; (c) po de sna je za svr he u ko je se ro ba iste vr ste obi  no ko ri sti; ili (d) po-
ka zu je kva li tet i u i nak ko ji su nor mal ni za ro bu iste vr ste i ko je po tro ša  mo že sa raz lo gom da o e ku je, 
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je ku pac na ba vlja, a ko ja je bi la po zna ta pro dav cu, ili mu je mo ra la bi ti po zna ta; 3) ako stvar 
ne ma svoj stva i od li ke ko je su iz ri i to ili pre ut no ugo vo re ne, od no sno pro pi sa ne; 4) kad je 
pro da vac pre dao stvar ko ja ni je sa o bra zna uzor ku ili mo de lu, osim ako su uzo rak ili mo del 
po ka za ni sa mo ra di oba ve šte nja. Ka ko po re e nje la na 479 ju go slo ven skog Za ko na o obli ga-
ci o nim od no si ma sa la nom 2 (2) Di rek ti ve 99/44 po ka zu je, te od red be se bla go raz li ku ju: 

lan 479 (2) ju go slo ven skog Za ko na o obli ga ci o nim od no si ma is klju u je uzor ke ko ji su po-
ka za ni sa mo ra di oba ve šte nja, ko ji ni su is klju e ni la nom 2 (2) (a) Di rek ti ve 99/44; lan 2 (2) 
(b) Di rek ti ve ob u hva ta sa mo od re e ne svr he ro ba o ko ji ma su se do go vo ri li po tro ša  i pro da-
vac, dok lan 479 (2) ju go slo ven skog Za ko na o obli ga ci o nim od no si ma do dat no pred vi a za-
šti tu u slu a je vi ma ka da je pro dav cu tre ba la da bu de po zna ta po seb na svr ha za ko ju ku pac na-
me ra va da ko ri sti ro bu; ko na  no, ju go slo ven ski Za kon o obli ga ci o nim od no si ma ne pred vi a 
za šti tu u slu a je vi ma opi sa nim u la nu 2 (2) (d) Di rek ti ve 99/44333.

Te me ljem la na 401 (1) hr vat skog Za ko na o ob ve znim od no si ma i la na 487 (1) cr no-
gor skog Za ko na o obli ga ci o nim od no si ma ko ji ima ju istu for mu la ci ju, ne do sta tak po sto ji: 1) 
ako stvar ne ma po treb na svoj stva za svo ju re dov nu upo tre bu ili za pro met; 2) ako stvar ne ma 
po treb na svoj stva za po seb nu upo tre bu za ko ju je ku pac na ba vlja, a ko ja je bi la po zna ta pro-
dav cu ili mu je mo ra la bi ti po zna ta; 3) ako stvar ne ma svoj stva i od li ke ko je su iz ri je kom ili 
pre šut no ugo vo re ne, od no sno pro pi sa ne; 4) kad je pro da vac pre dao stvar ko ja ni je jed na ka 
uzor ku ili mo de lu, osim ako su uzo rak ili mo del po ka za ni sa mo ra di oba ve sti; 5) ako stvar ne-
ma svoj stva ko ja ina e po sto je kod dru gih stva ri iste vr ste i ko ja je ku pac mo gao oprav da no 
da o e ku je pre ma na ra vi stva ri, po seb no uzi ma ju i u ob zir jav ne iz ja ve pro dav ca, pro iz vo a-
a i nji ho vih pred stav ni ka o svoj stvi ma stva ri (re kla me, ozna a va nje stva ri i dr.); 6) ako je 

stvar ne pra vil no mon ti ra na pod uslo vom da je uslu ga mon ta že uklju e na u is pu nje nje ugo vo-
ra o pro da ji; 7) ako je ne pra vil na mon ta ža po sle di ca ne do sta ta ka u upu ta ma za mon ta žu. Ia-
ko kri te ri ju mi iz la na 2(2) Di rek ti ve 99/44 na jed noj stra ni i la na 401 (1) hr vat skog Za ko na 
o ob ve znim od no si ma i la na 487 cr no gor skog Za ko na o obli ga ci o nim od no si ma na dru goj 
stra ni se ge ne ral no po kla pa ju, ima i ne kih raz li ka. Na pri mer, pod la nom 2(2) Di rek ti ve 
99/44 pri hva ta se da je po tro ša  ka ro ba su klad na ugo vo ru ako od go va ra od re e noj svr si za 
ko ju ju po tro ša  tra ži i sa ko jom je on „upo znao pro dav ca“ u vre me za klju e nja ugo vo ra i „ko-
ju je pro da vac pri hva tio“. lan 401 (1) ta  ka 2) hr vat skog Za ko na o ob ve znim od no si ma i 
lan 487 (1) ta  ka (2) cr no gor skog Za ko na o obli ga ci o nim od no si ma nu de vi ši ni vo za šti te 

ima ju i u vi du vr stu ro be i sve jav ne iz ja ve o od re e nim ka rak te ri sti ka ma ro be ko je je dao tr go vac, pro iz-
vo a , po seb no u re kla mi ra nju ili na ozna ka ma.

Po srp skom Na cr tu pred lo ga, ne sa o bra znost pru že ne uslu ge sa ugo vo rom po sto ji: (1) ako je uslu ga u 
su prot no sti sa po da ci ma ko je je tr go vac dao ka da je re kla mi rao uslu gu, ili dru ga i je pre za klju e nja ugo vo-
ra; na sa dr žaj uslu ge, ili na nje no iz vr še nje, ili na dru ge okol no sti ko je se od no se na kva li tet ili ko ri š e nje 
uslu ge; (2) ako je uslu ga u su prot no sti sa po da ci ma ko je je tr go vac da vao to kom pru ža nja uslu ge, ako se 
mo že sma tra ti da su ta kvi po da ci ima li uti caj na od lu ke po tro ša a; (3) ako uslu ga ni je po de sna za od re e-
nu svr hu za ko ju je po tro ša u po treb na, i za ko ju je tr go vac znao ili je mo rao da zna u vre me za klju e nja 
ugo vo ra; (4) ako uslu ga ni je po de sna za svr he za ko ju su uslu ge iste vr ste nor mal no po treb ne; ili (5) ako 
uslu ga ne od go va ra ra zum nim o e ki va nji ma, ima ju i u vi du vr stu uslu ge i sve jav ne iz ja ve o od re e nim 
ka rak te ri sti ka ma uslu ge ko je je dao tr go vac, po seb no u re kla mi ra nju.

333 lan 536. Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne iz 2010, ko ji naj vi še od go-
va ra ak tu al nom la nu 479. Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne, tran spo nu je lan 2 (2) 
Di rek ti ve 99/44 u svom sta vu 1(d). Ta ko, ma te ri jal ni ne do sta tak po sto ji ka da ne koj stva ri ne do sta ju kva li-
te ti ko je po tro ša i mo gu da o e ku ju usled jav nih iz ja va pro dav ca ili pro iz vo a a, po seb no u re kla mi ra nju 
ili na ozna ka ma, osim ako ta iz ja va ni je bi la po zna ta ni ti je mo ra la bi ti po zna ta pro dav cu, bi la je pro pi sno 
pro me nje na u tre nut ku za klju e nja ugo vo ra ili ni je mo gla da uti e na od lu ku za za klju e nje ugo vo ra.
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pro pi su ju i da je od re e na svr ha „bi la po zna ta pro dav cu ili mu je mo ra la bi ti po zna ta“. Ko-
na  no, po sto ji od red ba u la nu 5 (4) hr vat skog Za ko na o za šti ti po tro ša a ko ja pred vi a da 
„ne do sta tak na pro iz vo du, od no sno oba vlje noj uslu zi, ka da je to nu žno, do ka zu je se vje šta e-
njem u za to ovla šte nim usta no va ma ili uz po mo  ovla šte nog sud skog vje šta ka, a tro ško ve 
vje šta e nja sno si po tro ša  ili tr go vac, ovi sno o re zul ta tu vje šta e nja“. Cr na Go ra je ta ko e 
pre ko Za ko na o za šti ti po tro ša a utvr di la do dat ne fak to re za sa o bra znost kao što su ta  na me-
ra ili ko li i na ro be, od go va ra ju a am ba la ža u skla du sa vr stom i ka rak te ri sti ka ma ro be, pro pi-
san ili do go vo ren kva li tet, a ako kva li tet ni je pro pi san ili do go vo ren – stan dar dan kva li tet ro-
be ili uslu ga, na in od re i va nja ili ob ra u na ce ne itd334.

Na osno vu la na 29 (3) al ban skog Za ko na o za šti ti po tro ša a, kao je di ne od red be ze ma-
lja la ni ca ko ja po zi tiv no de Þ  ni še kri te ri ju me za sa o bra znost, za ro bu ši ro ke po tro šnje se pret-
po sta vlja da je u skla du sa ugo vo rom ako: 1) od go va ra opi su ko ga je dao pro da vac i po se du-
je kva li te te ro be ko ju je pro da vac nu dio po tro ša u kao uzo rak ili mo del; 2) je po dob na za bi-
lo ko ju od re e nu upo tre bu za ko ju je po tro ša  tra ži i ko ju je ob zna nio pro dav cu u vre me za-
klju e nja ugo vo ra i ko ju je pro da vac pri hva tio; 3) je po dob na za svr he u ko je se ro ba iste vr-
ste nor mal no ko ri sti; 4) po ka zu je svoj stva i u i nak ko ji su nor mal ni za ro bu iste vr ste i ko je 
po tro ša  mo že ra zum no da o e ku je, s ob zi rom na vr stu ro be i uzi ma ju i u ob zir jav ne iz ja ve 
o po seb nim svoj stvi ma ro be ko je je dao pro da vac, pro iz vo a  ili nje gov pred stav nik, po seb-
no u re kla mi ra nju ili na ozna ka ma.

dd. Vre me u ko me se sa o bra znost pro ce nju je

U ze mlja ma na sled ni ca ma biv še Ju go sla vi je od red be ju go slo ven skog Za ko na o obli ga ci-
o nim od no si ma, po pi ta nju vre me na u ko jem se sa o bra znost pro ce nju je, još uvek su va že e. 

lan 478 Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne i Sr bi je, lan 400 (1) hr vat-
skog Za ko na o ob ve znim od no si ma, lan 486. cr no gor skog Za ko na o obli ga ci o nim od no si ma 
i lan 466 ma ke don skog Za ko na o obli ga ci o nim od no si ma pred vi a ju da e pro da vac bi ti od-
go vo ran za ma te ri jal ne ne do stat ke stva ri u tre nut ku pre la ska ri zi ka na kup ca. Mo me nat pre la-
ska ri zi ka se od re u je la nom 456 Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne i 
Sr bi je, la nom 444 ma ke don skog Za ko na o obli ga ci o nim od no si ma, la nom 378 (1) hr vat-
skog Za ko na o ob ve znim od no si ma i la nom 464 cr no gor skog Za ko na o obli ga ci o nim od no-
si ma, kao mo me nat is po ru ke te stva ri, i sto ga je u sa gla sno sti sa la nom 2 (1) Di rek ti ve 
99/44335. Al ba ni ja ni je tran spo no va la ovu od red bu u svoj Za kon o za šti ti po tro ša a.

b. Jav ne iz ja ve i iz u zi ma nja ( lan 2 pa ra graf (2) (d) i lan 2 pa ra graf (4))

Pod la nom 480 (3) Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne336 i Sr bi je337, 
kao i la nom 467 (3) ma ke don skog Za ko na o obli ga ci o nim od no si ma pro da vac e bi ti od go-
vo ran za ne do stat ke ko ji su mo gli bi ti la ko uo e ni od stra ne kup ca, ako je iz ja vio da je ro ba 

334 la no vi 12 i 16 Za ko na o za šti ti po tro ša a, Sl. list RCG Br. 26/07.
335 Na osno vu la na 513 (3) Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne iz 2010., 

od red be ovog la na, ko je od go va ra ju la nu 456 bo san sko-her ce go va  kog Za ko na o obli ga ci o nim od no si-
ma, ko je se od no se na tre nu tak pre la ska ri zi ka, ne mo gu se pro me ni ti na šte tu po tro ša a.

336 Ka ko je go re opi sa no, lan 536 (4) Na cr ta Za ko na o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne 
bi pre neo lan 2 (2) d i lan 2 (4) Di rek ti ve 99/44.

337 Po srp skom Na cr tu pred lo ga no vog za ko na o za šti ti po tro ša a, tr go vac ne e bi ti oba ve zan jav nim 
iz ja va ma ako po ka že da po sto ji jed na od sle de ih si tu a ci ja: (a) on ni je bio, i ni je sa raz lo gom mo gao da 
bu de, sve stan do ti  ne iz ja ve; (b) u vre me za klju e nja ugo vo ra ta iz ja va je bi la is pra vlje na; (c) ta iz ja va ni je 
mo gla da uti e na od lu ku o ku po vi ni ro be. Da lje, po Na cr tu pred lo ga, pru že na uslu ga ni je u sa gla sno sti sa 
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bez ika kvih ne do sta ta ka ili da ima od re e na svoj stva ili od li ke. Te od red be su do pu nje ne u 
la nu 487 (1) ta  ka 5 i (2) cr no gor skog Za ko na o obli ga ci o nim od no si ma i la nu 401 (1) ta -

ka 5 i la nu 401 (2) hr vat skog Za ko na o ob ve znim od no si ma, gde su lan 2 (2) d i lan 2 (4) 
Di rek ti ve 99/44 do slov no tran spo no va ni. Je di ni iz u ze tak je da lan 2 (4) Di rek ti ve 99/44 pred-
vi a da pro da vac ne e bi ti oba ve zan jav nim iz ja va ma ako po ka že da on ni je bio, i „ni je sa raz-
lo gom mo gao bi ti sve stan pred met ne iz ja ve“, dok lan 401 (2) hr vat skog Za ko na o ob ve znim 
od no si ma i lan 487 (2) cr no gor skog Za ko na o obli ga ci o nim od no si ma ko ri ste iz raz „ni je 
znao ni ti mo rao zna ti za te iz ja ve“.

Ma ke don ski Za kon o za šti ti po tro ša a u la nu 42 (2), e tvr ti pa sus, po seb no se od no si 
na jav ne iz ja ve kao je dan od kri te ri ju ma ko ji ma se pro ce nju je sa o bra znost, me u tim on ne is-
klju u je iz u zi ma nja pred vi e na u la nu 2 (4) Di rek ti ve. Al ba ni ja ni je tran spo no va la lan 2 
(2) d i lan 2 (4) u svoj Za kon o za šti ti po tro ša a.

c. Is klju e nje kad je po tro ša  sve stan ne do stat ka sa o bra zno sti ( lan 2 pa ra graf (3))

lan 29 (5) al ban skog Za ko na o za šti ti po tro ša a je do slov no tran spo no vao lan 2 (3) 
Di rek ti ve 99/44, na vo de i da e se sma tra ti da ne sa o bra znost ne po sto ji u svr hu ovog la na, 
ako je, u vre me ka da je ugo vor bio za klju en, po tro ša  bio sve stan, ili ra zum no ni je mo gao 
bi ti ne sve stan ne sa o bra zno sti, ili ako ne sa o bra znost po ti e iz ma te ri ja la ko je je is po ru io po-
tro ša . U svim osta lim ze mlja ma u e sni ca ma, još uvek se pri me nju ju pro pi si ju go slo ven skog 
Za ko na o obli ga ci o nim od no si ma iz 1978338, gde pro da vac ni je od go vo ran za ne do stat ke ako 
su isti bi li po zna ti kup cu u vre me za klju e nja ugo vo ra ili ako je bi lo ne mo gu e da oni nje mu 
osta nu ne po zna ti339. Sma tra e se da ne do sta ci ni su osta li ne po zna ti kup cu ako su oni mo gli 
bi ti la ko uo e ni obi  nim pre gle dom ro be od stra ne bri žlji ve oso be kao kup ca, sa pro se  nim 
zna njem i is ku stvom ka rak te ri sti  nim za oso bu iste pro fe si je340. Me u tim, pro da vac e bi ti 
od go vo ran za ne do stat ke, ko ji su mo gli bi ti la ko uo e ni od stra ne kup ca, ako je iz ja vio da ro-
ba ne ma ne do sta ta ka ili da ima od re e na svoj stva ili od li ke341.

Shod no to me, uz iz u ze tak ne kih ter mi no lo ških raz li ka, za ko ni ze ma lja u e sni ca sa dr že 
od red bu ko ja od go va ra la nu 2 (3) Di rek ti ve 99/44.

ugo vo rom, ako je u su prot no sti sa po da ci ma da tim pri li kom mar ke tin ga uslu ge, ili dru ga i je pre za klju e-
nja ugo vo ra, od stra ne li ca osim tr gov ca na pret hod nom ni vou lan ca na bav ke, ili u ime tr gov ca. Me u tim, 
tr go vac ne e bi ti od go vo ran za ne sa o bra znost, ako su ti po da ci na vre me ja sno ko ri go va ni, ili ako on ni ti 
je znao ni ti je mo gao zna ti za da te po dat ke.

338 lan 468 ma ke don skog Za ko na o obli ga ci o nim od no si ma; lan 480 Za ko na o obli ga ci o nim od-
no si ma Bo sne i Her ce go vi ne i Sr bi je; lan 488 cr no gor skog Za ko na o obli ga ci o nim od no si ma; lan 402. 
hr vat skog Za ko na o ob ve znim od no si ma.

339 U dr ža va ma biv še Ju go sla vi je, osim Hr vat ske ko ja je pro me ni la sle de e ogra ni e nje, ova od red ba 
is klju u je sa mo od go vor nost pro dav ca za ne do stat ke za ko je je ku pac znao ili za ko je ni je mo gao da ne 
zna, u slu a je vi ma ka da ne ka stvar ne ma kva li te te po treb ne za nje nu re dov nu upo tre bu ili pro met ili ako 
ne koj stva ri ne do sta ju svoj stva i od li ke ko ji su iz ri i to ili pre šut no ugo vo re ne, od no sno pro pi sa ne.

340 Na osno vu la na 402 (3) hr vat skog Za ko na o ob ve znim od no si ma ta od red ba ko ja se od no si na 
„pro se  no zna nje i is ku stvo“ se ne od no si na B2C ugo vo re.. 

341 Po srp skom Na cr tu pred lo ga za no vi za kon o za šti ti po tro ša a, ne e bi ti ne sa o bra zno sti ako, u 
vre me ka da je ugo vor za klju en, po tro ša  je znao, ili je lo gi  no tre bao da zna, o ne sa o bra zno sti; ili ako 
ne sa o bra znost po ti e iz ma te ri ja la ko je je na ba vio po tro ša . Tr go vac e bi ti od go vo ran za ne sa o bra znost 
ko ju je po tro ša  mo gao la ko da uo i, da je tr go vac ob ja vio da je ro ba u sa gla sno sti sa ugo vo rom.
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d. Od red ba o ro bi ko ja tre ba da se in sta li ra ( lan 2 pa ra graf (5))

lan 2 (5) Di rek ti ve 99/44 je tran spo no van u lan 401 (6) i (7) hr vat skog Za ko na o ob-
ve znim od no si ma i lan 487 (6) i (7) cr no gor skog Za ko na o obli ga ci o nim oba ve za ma. Je di na 
raz li ka ko je su Hr vat ska i Cr na Go ra na pra vi le ka da su tran spo no va le ovu od red bu od no si se 
na upo tre blje ne iz ra ze „stvar“ ume sto „ro ba ši ro ke po tro šnje“ i „ku pac“ ume sto „po tro ša “. 
To je me u tim ade kvat no jer te od red be o od go vor no sti pro dav ca za ma te ri jal ne ne do stat ke 
se pri me nju ju na sve ugo vo re o pro da ji. lan 2 (5) Di rek ti ve 99/44 je do slov no tran spo no van 
u lan 29 (4) al ban skog Za ko na o za šti ti po tro ša a.

Bo sna i Her ce go vi na, Ma ke do ni ja i Sr bi ja ni su tran spo no va le ovu od red bu o ro bi ko ja 
tre ba da se in sta li ra. lan 56. srp skog Za ko na o za šti ti po tro ša a pro pi su je sa mo da teh ni  ka 
uput stva, uput stva za upo tre bu i de kla ra ci ja mo ra ju da bu du u pi sa noj for mi i na je zi ku ko ji 
je u zva ni  noj upo tre bi u Re pu bli ci Sr bi ji. Ma ke don ski Za kon o za šti ti po tro ša a utvr u je 
oba ve zu pro dav ca da obez be di po tro ša u pro pi sa na do ku men ta i do ku men ta ko ja je pri pre-
mio pro iz vo a  u svr he lak še i bez bed ne upo tre be pro iz vo da (de kla ra ci ja, ga ran ci ja, teh ni -
ko uput stvo, uput stvo za mon ta žu, uput stvo za upo tre bu, spi sak ovla š e nih ser vi sa itd.), ka ko 
se de Þ  ni še u la nu 21. tog Za ko na, isti ni ta, ja sna, i tlji va i ra zu mlji va, na pi sa na na ma ke don-
skom je zi ku i i ri li  nom pi smu, što ne is klju u je do dat no ko ri š e nje dru gih je zi ka u isto vre-
me i zna ko va ja sno i tlji vih za po tro ša a. lan 2 (5) Di rek ti ve 99/44 je tran spo no van u srp ski 
Na crt pred lo ga no vog za ko na o za šti ti po tro ša a i Na crt za ko na o obli ga ci o nim od no si ma Bo-
sne i Her ce go vi ne.

2. Pra va po tro ša a u slu a je vi ma ne sa o bra zno sti

a. Uop šte no o pra vi ma po tro ša a u slu a je vi ma ne sa o bra zno sti ( lan 3.)

lan 3. Di rek ti ve pred vi a prav na sred stva ko ja e bi ti na ras po la ga nju po tro ša u ka da 
po sto ji ne sa o bra znost ro be. Na ci o nal no za ko no dav stvo svih ze ma lja u e sni ca pred vi a prav-
na sred stva u slu a je vi ma ne sa o bra zno sti.

Po al ban skom za ko nu, u slu a ju ne sa o bra zno sti, po tro ša  e ima ti pra vo da mu se ro ba 
bes plat no do ve de u sta nje ko je je u skla du sa ugo vo rom pu tem po prav ke ili za me ne, ili da se 
na i ni od go va ra ju e sma nje nje ce ne ili da se ras ki ne ugo vor u ve zi sa tom ro bom ( lan 31(3) 
Za ko na o za šti ti po tro ša a)342.

Po la nu 18 bo san sko-her ce go va  kog Za ko na o za šti ti po tro ša a343, po tro ša  ima pra vo 
na po prav ku, za me nu i ras kid ugo vo ra, bez re du ko va nja na slu a je ve ne sa o bra zno sti ko ja ni-
je ne znat na.

U Hr vat skoj pra va po tro ša a su tran spo no va na u lan 410. Za ko na o ob ve znim od no si-
ma344 i u la nu 5 (2) Za ko na o za šti ti po tro ša a345. U Cr noj Go ri, iz bor po tro ša a je iz me u 
po prav ke i za me ne, me u tim, ka da je to ne mo gu e, ili ne mo že bi ti iz ve de no u ne kom ra zum-
nom vre me nu ili bez ve ih ne pri jat no sti za po tro ša a, mo gu e je tra ži ti sma nje nje ce ne ili (u 
slu a ju ve e ne u sa gla še no sti) ras kid ugo vo ra.

U Ma ke do ni ji, ovo pi ta nje se re gu li še i Za ko nom o obli ga ci o nim od no si ma346 i Za ko-
nom o za šti ti po tro ša a ( lan 43)347. Na osno vu Za ko na o obli ga ci o nim od no si ma Ma ke do ni-

342 Za kon o za šti ti po tro ša a od 17.04.2008., Sl. list RAl br. 61/08.
343 Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne, Sl. gla snik BiH br. 25/06.
344 Za kon o ob ve znim od no si ma, NN br. 35/05, 41/08.
345 Za kon o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
346 Za kon o obli ga ci o nim od no si ma, Sl. list RMak br. 18/01, 4/02, 5/03, 84/08, 81/09 i 161/09.
347 Za kon o za šti ti po tro ša a, Sl. list RMak br. 38/04, 77/07, i 103/08.
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je, ge ne ral no ku pac (ka ko se pra vi la od no se na sve ugo vo re o pro da ji), u slu a je vi ma ne do sta-
ta ka ku plje ne ro be ima pra vo da: 1) zah te va od pro dav ca da ot klo ni ne do sta tak ili da mu is po-
ru i dru gi pro iz vod bez ne do stat ka (iz vr še nje ugo vo ra); 2) zah te va sma nje nje ce ne; 3) za me-
nu pro iz vo da od go va ra ju im pro iz vo dom iste rob ne mar ke, ti pa, in du strij skog di zaj na, ili 
ozna ke o po re klu ili ge o graf ske ozna ke pro iz vo da; 4) uz od go va ra ju e sma nje nje ili po ve a-
nje ma lo pro daj ne ce ne; 5) ras kid ugo vo ra, vra a nje pla e nog iz no sa i na dok na du pre tr plje ne 
šte te. Taj zah tev mo že da na i ni po tro ša , po vla sti tom iz bo ru, nad le žnom in spek cij skom or-
ga nu ili tr gov cu ili di stri bu te ru, u me stu gde je pro iz vod ku pljen ili u me stu pre bi va li šta po tro-
ša a. U slu a ju ka da po tro ša  ku pi na mir ni ce sa ne do stat kom, tr go vac je u oba ve zi da na i ni 
za me nu sa pro iz vo dom od go va ra ju eg kva li te ta ili da vra ti pla e ni iz nos po tro ša u, pod uslo-
vom da su ne do sta ci ot kri ve ni u okvi ru na ve de nog ro ka tra ja nja u ko me pro iz vod mo že da se 
upo tre blja va.

Po la nu 34. srp skog Za ko na o za šti ti po tro ša a348, po tro ša  ima pra vo da ulo ži žal bu u 
slu a ju ne sa o bra zno sti i na osno vu te žal be ima pra vo na prav na sred stva.

aa. Im ple men ta ci ja prav nih sred sta va

Prav na sred stva pro pi sa na u Di rek ti vi ( lan 3) su tran spo no va na u na ci o nal no za ko no-
dav stvo pro u e nih ze ma lja, u Za kon o za šti ti po tro ša a i Za kon o obli ga ci o nim od no si ma, ili 
u oba; sa od re e nim va ri ja ci ja ma.

bb. Iz bor po tro ša a iz me u prav nih sred sta va

Po al ban skom Za ko nu o za šti ti po tro ša a po tro ša  ima pra vo na: 1) po prav ku, 2) za me-
nu; 3) od go va ra ju e sma nje nje ce ne; 4) ras kid ugo vo ra.

U Bo sni i Her ce go vi ni, lan 18. Za ko na o za šti ti po tro ša a pred vi a slo bo du iz bo ra iz-
me u prav nih sred sta va, bez mo gu  no sti sma nje nja ce ne. Od red be bo san sko-her ce go va  kog 
Za ko na o obli ga ci o nim od no si ma349, ko je ni su ogra ni e ne na B2C ugo vo re, zah te va ju da ku-
pac pr vo tra ži is pu nje nje (po prav ku ili za me nu), a u slu a je vi ma da je pro da vac imao ra zum no 
vre me za iz vr še nje po prav ke ili za me ne, da ju pra vo na sma nje nje ce ne ili ras kid ugo vo ra.

lan 410. hr vat skog Za ko na o ob ve znim od no si ma osta vlja po tro ša u iz bor iz me u sle-
de ih prav nih sred sta va: 1) zah te va ti od pro dav ca da ne do sta tak uklo ni; ili 2) zah te va ti od pro-
dav ca da mu pre da dru gu stvar bez ne do stat ka; ili 3) zah te va ti sni že nje ce ne; ili 4) iz ja vi ti da 
ras ki da ugo vor. Po vrh to ga, pre ma Za ko nu o ob ve znim od no si ma u sva kom od tih slu a je va 
ku pac ima pra vo i na po pra vlja nje šte te pre ma op im pra vi li ma o od go vor no sti za šte tu, uklju-
u ju i i šte tu ko ju je zbog ne do stat ka stva ri pre tr pio na dru gim svo jim do bri ma. Od red be la-

na 412 (1) i la na 413 Za ko na o ob ve znim od no si ma vo de ka za klju  ku da ku pac mo že pr ven-
stve no i al ter na tiv no upo tre bi ti pr va tri prav na sred stva a pra vo na ras kid ugo vo ra sa mo ka da 
ne uspe sa svo jim zah te vom za is pu nje nje ugo vo ra, uz od re e ne iz u zet ke u la nu 412 (2, 3) 
Za ko na o ob ve znim od no si ma. i nje ni ca da po tro ša  ima iz bor iz me u upo tre be prav nih 
sred sta va se me u tim po tvr u je la nom 5 (2) Za ko na o za šti ti po tro ša a, ko ji pred vi a da je 

348 Za kon o za šti ti po tro ša a iz 2005 Sl. list RS br. 79/05.
349 Od ras pa da Ju go sla vi je sa ve zni Za kon o obli ga ci o nim od no si ma je pu tem suk ce si je ostao da se 

pri me nju je u dve ma lo raz li i te ver zi je u sva kom en ti te tu Bo sne i Her ce go vi ne, kao Za kon o obli ga ci o nim 
od no si ma Re pu bli ke Srp ske i Za kon o obli ga ci o nim od no si ma Fe de ra ci je Bo sne i Her ce go vi ne. Po što 
se od red be re le vant ne za ovu ana li zu ne raz li ku ju, u ci lju ve e ja sno e ovaj tekst e se od no si ti sa mo na 
„Za kon o obli ga ci o nim od no si ma Bo sne i Her ce go vi ne; Sl. list SFRJ br. 29/78, 39/85, 46/85, 45/89, 57/89 
i Sl. list Re pu bli ke Srp ske br. 17/93, 57/98, 39/03, 74/04, Sl. list Re pu bli ke Bo sne i Her ce go vi ne br. 2/92, 
13/93, 13/94 i Sl. list Fe de ra ci je Bo sne i Her ce go vi ne br. 29/03.



VII  POTROŠAČKO UGOVORNO PRAVO EVROPSKE UNIJE  •  697

u skla du s od red ba ma Za ko na o ob ve znim od no si ma o od go vor no sti za ma te ri jal ne ne do stat-
ke stva ri, tr go vac du žan, „pre ma iz bo ru po tro ša a“, uklo ni ti ne do sta tak na pro iz vo du, pre da-
ti dru gi pro iz vod bez ne do stat ka, sni zi ti ce nu ili vra ti ti pla e ni iz nos za pro iz vod, te is pu ni ti 
i dru ge ob ve ze pro pi sa ne tim od red ba ma.

U Ma ke do ni ji, Za kon o obli ga ci o nim od no si ma i Za kon o za šti ti po tro ša a po sta vlja dru-
ga i ja pra vi la po pi ta nju iz bo ra ‘po tro ša a’ iz me u prav nih sred sta va. Za ko nom o obli ga ci o-
nim od no si ma ( la no vi 476-488) ugo vor na stra na (ne oba ve zno po tro ša  jer re gu li še sve ugo-
vo re) ima pra vo pr vo da zah te va da ugo vor bu de iz vr šen (ot kla nja nje ne do stat ka ili is po ru ka 
dru gog pro iz vo da bez ne do stat ka). Ako ugo vor ne bu de iz vr šen u do dat nom pe ri o du da tom 
za iz vr še nje ku pac ima pra vo da od u sta ne od ugo vo ra. Za kon ne na vo di ka da ku pac mo že da 
tra ži sma nje nje ce ne. Za kon o obli ga ci o nim od no si ma na vo di da ku pac mo že da odr ži taj ugo-
vor ak iako po sto je osno ve za nje gov ras kid; ta ko da se mo že za klju i ti da je to slu aj ka da 
sma nje nje ce ne tre ba da se tra ži. Za šti ta ko ju pru ža Za kon o za šti ti po tro ša a, na dru goj stra-
ni, osta vlja po tro ša u slo bo du iz bo ra iz me u prav nih sred sta va. Taj Za kon, me u tim, pred vi-

a zva ni an zah tev za ko ri šte nje tih pra va: la nom 45, pa ra graf 1, u ci lju ko ri šte nja svo jih pra-
va po tro ša  je u oba ve zi da pri lo ži Þ  skal ni ra un za pro iz vod ili ja sno vi dlji vu i tlji vu pi sa nu 
pri zna ni cu, a za pro iz vo de ko ji ima ju ga rant ni rok, ta ko e i po tvr du o ga ran ci ji ili ne ki dru gi 
do ku ment ko ji za me nju je ga ran ci ju. U Cr noj Go ri, na osno vu la na 25. Za ko na o za šti ti po-
tro ša a350, po tro ša  ima slo bo du iz bo ra iz me u sva e ti ri prav na sred stva. To je u su prot no sti 
sa re še nji ma da tim u op štem za ko no dav stvu o pro da ji, jer ta mo je hi je rar hi ja (to jest: odr ža-
va nje ugo vo ra) pr vi iz bor ko ji mo ra da se sle di ( lan 497. i 498. Za ko na o obli ga ci o nim od no-
si ma)351. Si tu a ci ja je sli  na u Sr bi ji, gde po tro ša  ima pra vo da se ža li u od no su na pro iz vod 
ili uslu gu za ko je je iz da ta ga ran ci ja, u ve zi sa ne do sta ci ma ko ji se po ja ve u ro ku od šest me-
se ci na kon da tu ma na ba vlja nja tog pro iz vo da ili uslu ge. Po la nu 35. Za ko na o za šti ti po tro-
ša a, ako je ta kva žal ba ulo že na usled ne do stat ka u pro iz vo du, po tro ša  e ima ti pra vo: 1) da 
mu se pro iz vod ko ji je ku pio za me ni no vim pro iz vo dom, to jest pro iz vo dom od go va ra ju e 
rob ne mar ke (mo de la, ti pa), ili 2) da mu se iz nos pla en za taj pro iz vod re fun di ra, u iz no su 
ma lo pro daj ne ce ne za ta kav pro iz vod na dan re fun di ra nja, ili 3) da se ne do sta ci na pro iz vo du 
ot klo ne. Ako je ta kva žal ba ulo že na zbog ne do stat ka u vr še nju uslu ge, po tro ša  e ima ti pra-
vo: 1) da ne do sta tak bu de ot klo njen, ili 2) da mu se re fun di ra iz nos ko ji je pla tio, ili 3) na sma-
nje nje ce ne u sra zme ri sa ne do stat kom u pru že noj uslu zi. Ako pre tr pi šte tu uzro ko va nu pro iz-
vo dom sa ne do stat kom ili ne iz vr še njem uslu ge, ili iz vr še njem uslu ge sa ne do stat kom, po tro-
ša  mo že da zah te va na dok na du. Po tro ša  mo že da is ko ri sti go re na ve de na pra va pod uslo-
vom da ne do sta tak ni je uzro ko van nje go vom gre škom. Za kon o obli ga ci o nim od no si ma us po-
sta vlja hi je rar hi ju do stup nih prav nih sred sta va ( lan 488-490 tj lan 618-620) ko jim po tro ša  
naj pre mo ra da tra ži iz vr še nje ugo vo ra pa ako pro da vac/da va oc uslu ge to ne iz vr ši, on da da 
zah te va ras kid ugo vo ra.

b. Kri te ri jum „ne sra zmer no sti“ ( lan 3 pa ra graf (3))

lan 3 (3) Di rek ti ve 99/44 pri me nju je fak tor sra zmer no sti u raz ma tra nju to ga da li je ne-
ko od re e no prav no sred stvo do stup no.

Al ban sko za ko no dav stvo ( lan 31 (4) Za ko na o za šti ti po tro ša a) omo gu u je po tro ša u 
da zah te va da pro da vac po pra vi ro bu ili mo že da tra ži da je pro da vac za me ni, u sva kom slu-
a ju bes plat no, osim ako je to ne mo gu e ili ne sra zmer no. Ne ko prav no sred stvo e se sma tra-

350 Sl. list RCG Br. 26/07
351 Za kon o obli ga ci o nim od no si ma Cr ne Go re Sl. list RCG Br. 47/08.
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ti ne sra zmer nim ako na me e tro ško ve pro dav cu ko ji, u po re e nju sa al ter na tiv nim prav nim 
sred stvom, su ne ra zum ni, ima ju i u vi du: i) vred nost ko ju bi ro ba ima la da ne ma ne su klad no-
sti, ii) zna aj ne su klad no sti, i iii) da li bi al ter na tiv no prav no sred stvo mo glo bi ti is pu nje no 
bez ve e ne po god no sti za po tro ša a, uzi ma ju i u ob zir vr stu ro be i svr hu za ko ju je po tro ša-
u ro ba bi la po treb na. 

Kri te ri jum ne sra zmer no sti, ka ko je da to u la nu 3. (3) Di rek ti ve 99/44 ni je tran spo no-
van u za ko no dav stvo Bo sne i Her ce go vi ne, ni u Za kon o za šti ti po tro ša a ni u bo san sko-her-
ce go va  ki Za kon o obli ga ci o nim od no si ma. Me u tim, prin cip sra zmer no sti je op šti prin cip 
ko ji pro is ti e iz na e la sa ve sno sti i po šte nja na ve de nog u la nu 12. bo san sko-her ce go va  kog 
Za ko na o obli ga ci o nim od no si ma, ko ji ge ne ral no da je mo gu  nost tu ma e nja la na 18. Za ko-
na o za šti ti po tro ša a ili 488. Za ko na o obli ga ci o nim od no si ma u sve tlu od red bi la na 3 (3) 
Di rek ti ve 99/44. Si tu a ci ja je sli  na u Hr vat skoj. Od red ba Za ko na o ob ve znim od no si ma o od-
go vor no sti pro dav ca za ma te ri jal ne ne do stat ke ne pred vi a kri te rij sra zmer no sti za od re i va-
nje da li je ne ko od re e no prav no sred stvo do stup no. Me u tim, isti re zul tat mo že da se po stig-
ne tu ma e njem pra vi la o ma te ri jal nim ne do sta ci ma u skla du sa na e lom sa vje sno sti i po šte-
nja. Te me ljem la na 4. Za ko na o ob ve znim od no si ma „u za sni va nju ob ve znih od no sa i ostva-
ri va nju pra va i ob ve za iz tih od no sa su di o ni ci su du žni pri dr ža va ti se na e la sa vje sno sti i po-
šte nja“. Isti prin cip sa vje sno sti i po šte nja, ka ko se pred vi a u ma ke don skom Za ko nu o obli-
ga ci o nim od no si ma e se pri me ni ti ka da se kri te ri jum sra zmer no sti uzi ma u raz ma tra nje. U 
Cr noj Go ri ne ma tran spo no va nja is pi ti va nja sra zmer no sti, što od go va ra re zul ta tu ure i va nja 
prav nih sred sta va bez hi je rar hij skog re da352.

Tre nut no ne ma tran spo no va nja is pi ti va nja sra zmer no sti u srp skom za ko no dav stvu. Po 
na cr tu pred lo ga, ka da uslu ge ni su u sa gla sno sti sa ugo vo rom, po tro ša  ima pra vo: (a) da ne-
sa o bra znost bu de ot klo nje na iz vr še njem u skla du sa pr vo bit nim na lo gom, (b) na sma nje nje 
ce ne, i (c) na ras kid ugo vo ra. Po tro ša  ima pra vo da iza be re iz me u tih op ci ja. Ako tr go vac 
ne is po štu je zah tev po tro ša a da ot klo ni ne sa o bra znost iz vr še njem u skla du sa pr vo bit nim na-
lo gom, po tro ša  ima pra vo da isto ta kvo iz vr še nje ostva ri na dru gom me stu, o tro šku tr gov ca. 
Tr go vac je u oba ve zi da bez od la ga nja na dok na di tro ško ve iz vr še nja ostva re nog na dru gom 
me stu. U svim dru gim aspek ti ma, od red be bu du eg srp skog za ko na o za šti ti po tro ša a ko je 
se od no se na oba ve zu tr gov ca u ve zi ne sa o bra zno sti is po ru e ne ro be pod ugo vo ri ma o pro da-
ji, pri me nji va e se shod no od go vor no sti tr gov ca za ne sa o bra znost pru že nih uslu ga u ugo vo ri-
ma za pru ža nje uslu ga.

aa. Ne mo gu  nost

Pra vi la o ne mo gu  no sti ka ko su da ta u Di rek ti vi 99/44 ni su tran spo no va na u Za kon o za-
šti ti po tro ša a Al ba ni je. U od go va ra ju im slu a je vi ma pri me nji va e se op šta pra vi la Gra an-
skog za ko ni ka.

U Hr vat skoj, po pi ta nju ne mo gu  no sti, mo gu sa pri me ni ti pra vi la iz la na 269. i 270. Za-
ko na o ob ve znim od no si ma. Na osno vu tih pra vi la „ i nid ba mo ra bi ti mo gu a“ ka ko bi na sta-
la ugo vor na oba ve za. To je ta ko e u skla du sa la nom 8 (2) Di rek ti ve 99/44, ko ja pred vi a 
da se mo gu pro pi sa ti ili za dr ža ti strikt ni je od red be, ko je su u skla du s Ugo vo rom u obla sti ko-
ju po kri va ova Di rek ti va, da bi obez be di le vi ši ni vo za šti te po tro ša a.

352 In te re sant no je pri me ti ti da je re dov na prak sa su do va u slu a je vi ma ne sa o bra zno sti pod Za ko nom 
o obli ga ci o nim od no si ma bi la da ako je po prav ka ne mo gu a, ili ni je oprav da na, pro da vac je u oba ve zi 
da obez be di kup cu dru gu stvar bez ne do sta ta ka, dru gim re i ma ku pac mo že da zah te va dru gu stvar, ako 
ne do sta tak ne mo že da se po pra vi ili je nje go va po prav ka eko nom ski neo prav da na.
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lan 18. Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne se ne po zi va na ne mo gu  nost 
iz vr še nja. Na osno vu la na 490. (2) bo san sko-her ce go va  kog Za ko na o obli ga ci o nim od no si-
ma ku pac mo že da ras ki ne ugo vor ak i bez do pu šta nja na knad nog vre men skog ro ka, ko ji je 
u svim dru gim slu a je vi ma neo p ho dan, ako ku pac, na kon što je oba ve šten o ne do sta ci ma, 
oba ve sti po tro ša a o svo joj na me ri da ne iz vr ši ugo vor ili ako okol no sti od re e nog slu a ja ne 
u i ne o i gled nim da pro da vac ne e bi ti u sta nju da iz vr ši ugo vor ak ni u na knad nom vre men-
skom ro ku.

U Ma ke do ni ji, u slu a ju ne mo gu  no sti pri me nju ju se op šta pra vi la o ne mo gu  no sti iz vr-
še nja ka ko je de Þ  ni sa no u Za ko nu o obli ga ci o nim od no si ma ( lan 126–127).

Ima ju i u vi du i nje ni cu da u Cr noj Go ri po tro ša  ima na po et ku slo bo du iz bo ra iz me-
u sva e ti ri prav na sred stva, ni je dan od njih ni je ogra ni en na osno vu ne mo gu  no sti.

In te re sant no je da u slu a ju da po tro ša  iza be re po prav ku ili za me nu, i tr go vac pri hva ti 
nje go vu pri med bu (po ziv na prav no sred stvo), po mo  na pri me na Za ko na o obli ga ci o nim od-
no si ma bi ak ti vi ra la pri me nu „ra zum nog“ vre me na za iz vr še nje ugo vo ra (do vo e nje ro be u 
sa o bra znost). U ovom tre nut ku op šte za ko no dav tsvo o pro da ji pred vi a da ka da okol no sti od-
re e nog slu a ja na zna e bez sum nje da pro da vac ne e bi ti u sta nju da iz vr ši ugo vor ak ni u 
na knad nom vre men skom ro ku, ugo vor mo že da se ras ki ne.

U Sr bi ji ne ma per se im ple men ta ci je pra vi la o ne mo gu  no sti. Tre ba na po me nu ti da pod 
Na cr tom pred lo ga, ka da tr go vac do ka že da je ot kla nja nje ne sa o bra zno sti po prav kom ili za me-
nom ne za ko ni to, ne mo gu e ili bi tr gov cu na pra vi lo ne sra zmer ni na por, po tro ša  mo že da iza-
be re da se sma nji ce na ili ras ki ne ugo vor. Na por tr gov ca je ne sra zme ran ako mu stva ra tro ško-
ve ko ji, u po re e nju sa sma nje njem ce ne ili ras ki dom ugo vo ra, su pre ve li ki, ima ju i u vi du 
vred nost ro be da ni je bi lo ne sa o bra zno sti i zna aj ne sa o bra zno sti.

c. „Bes plat no“ ( lan 3 pa ra graf (4))

U la nu 31 (4,b) al ban skog Za ko na o za šti ti po tro ša a iz raz „bes plat no“ u ta  ki 3 i 4 se 
od no si na neo p hod ne tro ško ve na i nje ne za do vo e nje ro be u sta nje su klad no sti, po seb no tro-
ško vi po šte, ra da i ma te ri ja la.

Pod la nom 410 (4) Za ko na o ob ve znim od no si ma Hr vat ske „tro ško ve ot kla nja nja ne do-
stat ka i pre da je dru ge stva ri bez ne do stat ka sno si pro da va telj“.

U Bo sni i Her ce go vi ni uslov „bes plat no“ ni je tran spo no van u na ci o nal no za ko no dav stvo.
Ma ke don ski Za kon o obli ga ci o nim od no si ma ne na vo di eks pli cit no da su po prav ka ili 

za me na „bes plat ni“ za kup ca u op štim pra vi li ma od go vor no sti za ma te ri jal ne ne do stat ke. On 
me u tim na vo di, da je po prav ka ili za me na oba ve za pro dav ca ko ja tre ba da se shva ti da e bi-
ti iz vr še na o nje go vom tro šku. Po red to ga, lan 493. (u okvi ru po gla vlja o ga ran ci ji za pra vil-
no funk ci o ni sa nje stva ri) ob ja šnja va da je tr go vac tj. pro iz vo a  u oba ve zi da o svom tro šku 
po ša lje ro bu u me sto gde tre ba da se po pra vi ili za me ni, kao i da vra ti kup cu po pra vlje nu tj 
za me nje nu ro bu. U to ku po prav ke/za me ne pro da vac sno si ri zik za ošte e nja ili uni šte nje pro-
iz vo da. U Za ko nu o za šti ti po tro ša a ( lan 43, pa ra graf 1, pr vi pa sus) se ja sno na vo di da po-
tro ša  ima pra vo na bes plat nu po prav ku ili za me nu ro be sa ne do sta ci ma. lan 45., pa ra graf 
4 Za ko na o za šti ti po tro ša a pred vi a da e is po ru ku pro iz vo da obim ni jih od 1 m3 ili te žih od 
de set ki la u slu a ju po prav ke, pro ce ne, za me ne ili vra a nja po tro ša u, tr go vac iz vr ši ti bes plat-
no. U slu a ju ne iz vr še nja ove oba ve ze i u slu a je vi ma ka da u me stu bo ra vi šta po tro ša a ne-
ma tr gov ca ili pro iz vo a a, is po ru ku i po vra tak pro iz vo da mo že da iz vr ši sam po tro ša . U 
tom slu a ju tr go vac je u oba ve zi da na dok na di neo p hod ne tro ško ve ko ji se od no se na is po ru-
ku i vra a nje pro iz vo da. Sli  no to me, lan 22, pa ra graf 5 Za ko na o za šti ti po tro ša a pred vi a 
da tro ško vi za ma te ri jal, re zer vne de lo ve, rad, tran sfer i tran sport pro iz vo da ko ji na sta nu u to-
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ku ot kla nja nja ne do sta ta ka ili za me ne pro iz vo da no vim pro iz vo dom na osno vu ga ran ci je, e 
bi ti na te ret da va o ca ga ran ci je. 

U Cr noj Go ri, prav no sred stvo po tro ša a u slu a ju ne sa o bra zno sti mo ra da bu de da to 
bes plat no, i pro da vac mo ra da sno si tro ško ve po šte, ra da i ma te ri ja la, kao i osta le re le vant ne 
tro ško ve. Za kon o za šti ti po tro ša a ne for mu li še uslov „bes plat no“, ali Za kon o obli ga ci o nim 
od no si ma to i ni. Ipak, po to nji ne sa dr ži de Þ  ni ci ju iz ra za „bes plat no“, ve  sa mo pred vi a da 
tro ško ve za do vo e nje ro be u sta nje sa o bra zno sti (po prav ka ili za me na) sno si pro da vac353. 
Ne ma sum nje da bi u prak si to pod ra zu me va lo sve po ve za ne tro ško ve – na pri mer kao one u 
Di rek ti vi.

U Sr bi ji, Za kon o za šti ti po tro ša a iz 2005, ne ma iz ri i to pra vi lo o tro ško vi ma za po prav-
ku ili za me nu. Isto va ži za Za kon o obli ga ci o nim od no si ma. Po red to ga, po la nu 497. Za ko-
na o obli ga ci o nim od no si ma, ras kid ugo vo ra usled ne do sta ta ka u ro bi e ima ti efe kat ras ki da 
ugo vo ra usled ne iz vr še nja jed ne od stra na. Ku pac e du go va ti pro dav cu na dok na du za ko ri sti 
od ro be ko ju je imao ne ko vre me, ak iako ni je u sta nju da vra ti ro bu ili deo ro be, a ugo vor 
je ras ki nut354.

d. Vre men ski ro ko vi za od go vor nost pro dav ca

aa. Vre men ski rok od dve go di ne

lan 5(1) Di rek ti ve 99/44 pred vi a da je pro da vac od go vo ran za ne sa o bra znost ko ja se 
po ja vi u ro ku od dve go di ne od is po ru ke.

lan 30 (1) Za ko na o za šti ti po tro ša a Al ba ni je pred vi a da e se pro da vac sma tra ti od-
go vor nim ka da ne sa o bra znost po sta ne o i gled na u ro ku od dve go di ne od is po ru ke ro be.

Bo san sko-her ce go va  ki Za kon o obli ga ci o nim od no si ma tra di ci o nal no pra vi raz li ku iz-
me u vi dlji vih i skri ve nih ne do sta ta ka. U istom smi slu, lan 18. (2) Za ko na o za šti ti po tro ša-
a je pri me nio lan 5 (1) Di rek ti ve od re i va njem pe ri o da od osam da na za upo tre bu prav nih 

sred sta va da tih u la nu 18 (1) Za ko na o za šti ti po tro ša a u slu a ju vi dlji vih ne do sta ta ka, i dve 
go di ne od is po ru ke u slu a ju skri ve nih ne do stat ka. Na osno vu bo san sko-her ce go va  kog Za-
ko na o obli ga ci o nim od no si ma, prav na sred stva da ta u la nu 488. bo san sko-her ce go va  kog 
Za ko na o obli ga ci o nim od no si ma mo gu da se is ko ri ste u ro ku od šest me se ci u slu a ju skri ve-
nih ne do sta ta ka.

U Hr vat skoj, lan 5 (1) Di rek ti ve 99/44 je tran spo no van u lan 404 (2) Za ko na o ob ve-
znim od no si ma, ko ji pred vi a da pro da vac ne od go va ra za ne do stat ke ko ji se po ka žu po što 
pro tek nu dve go di ne od pre da je stva ri, a kod tr go va  kog ugo vo ra šest me se ci. Me u tim, lan 
404 (4) Za ko na o ob ve znim od no si ma pred vi a da se ti ro ko vi mo gu pro du ži ti ugo vo rom. Da-
lje, lan 407. Za ko na o ob ve znim od no si ma pred vi a da ku pac ne gu bi pra vo da se po zo ve 
na ne ki ne do sta tak i kad ni je is pu nio svo ju ob ve zu pre gle da stva ri bez od ga a nja, ili ob ve zu 
da u od re e nom ro ku oba ve sti pro dav ca o po sto ja nju ne do stat ka, a i kad se ne do sta tak po ka-
zao tek na kon pro te ka dve go di ne, od no sno kod tr go va  kih ugo vo ra šest me se ci od pre da je 
stva ri, ako je taj ne do sta tak bio po znat pro dav cu ili mu ni je mo gao osta ti ne po znat. Ta ko e 

353 lan 496. pa ra graf 4 Za ko na o obli ga ci o nim od no si ma.
354 Po Na cr tu pred lo ga, po tro ša  e ima ti pra vo da mu se ne sa o bra znost is pra vi pot pu no bes plat no. 

Po red nje go vog pra va da mu se ne sa o bra znost is pra vi po prav kom ili za me nom, ili da se sma nji ce na, ili 
ras ki ne ugo vor; po tro ša  e ima ti pra vo da tra ži obe šte e nje za sva ki gu bi tak ko ji je po sle di ca ne sa o bra-
zno sti, pod op štim uslo vi ma o od go vor no sti za šte tu. Po Na cr tu pred lo ga, u od no su na ko mer ci jal ne ga-
ran ci je, tr go vac ili pro iz vo a  e sno si ti tro ško ve tran spor ta ro be u ci lju nje ne po prav ke ili za me ne, kao i 
tro ško ve sla nja po pra vlje ne ili za me nje ne ro be na zad po tro ša u. Tr go vac ili pro iz vo a  e sno si ti ri zik za 
gu bi tak ili ošte e nje ro be za vre me go re na ve de nog pe ri o da.
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po sto ji dvo go di šnji rok u la nu 422 (1) Za ko na o ob ve znim od no si ma pro te kom ko jeg se ga-
se sva pra va kup ca355.

U ma ke don skom za ko no dav stvu ne ma ta  nog tran spo no va nja pra vi la o „dvo go di šnjem 
ro ku“. la nom 488. Za ko na o obli ga ci o nim od no si ma, ku pac, ko ji je na vre me oba ve stio pro-
dav ca o po sto ja nju ne do stat ka (ne sa o bra zno sti) gu bi svo ja pra va u ro ku od jed ne go di ne, ra-
u na ju i od da na ka da je po sla to oba ve šte nje, osim ako je pre va rom pro dav ca ku pac spre en 

od upra žnja va nja svo jih pra va. Ku pac ko ji je na vre me oba ve stio pro dav ca mo že na kon is te-
ka tog ro ka, zah te va ti sma nje nje ce ne ili obe šte e nje kao pri go vor na zah tev pro dav ca za pla-
a nje ce ne, pod uslo vom da ku pac još ni je iz vr šio pla a nje. la nom 46. Za ko na o za šti ti po-

tro ša a, po tro ša  ima pra vo da is po sta vi zah te ve po pi ta nju svo jih pra va u slu a ju ne sa o bra-
zno sti ako su ne do sta ci na pro iz vo du ot kri ve ni u ga rant nom ro ku, ili u okvi ru pe ri o da ka da je 
pro iz vod mo gao da se ko ri sti, od re e nog od stra ne pro iz vo a a. Za pro iz vo de bez od re e nog 
ga rant nog ro ka, po tro ša  ima pra vo da pro iz vo a u is po sta vi zah te ve, ako su ot kri ve ni u ro-
ku od šest me se ci od is po ru ke pro iz vo da, osim ako du ži ro ko vi ni su pred vi e ni ugo vo rom ili 
ne kim dru gim za ko nom. Zah te vi ne mo gu da se is po sta ve u od no su na pro iz vo de i ji ne do sta-
ci su ot kri ve ni na kon ro ka tra ja nja, ili na kon pe ri o da u ko me je pro iz vod mo gao da se upo tre-
blja va. Ro ko vi, da ti u ovom la nu, po i nju da te ku od da na ka da je pro iz vod is po ru en po tro-
ša u, a ako ne mo gu bi ti utvr e ni, od da tu ma pro iz vod nje. Bi e oba ve zno da se na ve du ro ko-
vi tra ja nja za pro iz vo de i je upo treb ne oso bi ne mo gu da se po gor ša ju na kon od re e nog pe ri-
o da (ne traj ni pro iz vo di) i ko ji mo gu pred sta vlja ti opa snost po ži vot i zdra vlje ili imo vi nu po-
tro ša a i okru že nja i pri ro de (na mir ni ce, ko zme ti  ki pro iz vo di, le ko vi, he mij ski pro iz vo di za 
za do vo lje nje po tre ba sta nov ni štva itd.). Ro ko vi upo tre be e po e ti da te ku od da tu ma pro iz-
vod nje.

U Cr noj Go ri ta ko e ne ma ta  nog tran spo no va nja dvo go di šnjeg pe ri o da. Ume sto to ga, 
op šte pra vi lo je da su pra va do stup na pod uslo vom da po tro ša  ulo ži žal bu od mah na kon što 
po sta ne sve stan ne sa o bra zno sti (ne do stat ka) pro iz vo da a naj ka sni je šest me se ci na kon pre u zi-
ma nja pro iz vo da. U slu a ju po gre šne ce ne ko na an da tum je tri da na od da tu ma pla a nja fak-
tu re, dok je za jav ne ser vi se rok za ce nu osam da na ( lan 23 (1, 3, 4) Za ko na o za šti ti po tro ša-
a). Po vrh to ga, Za kon o obli ga ci o nim od no si ma da lje ure u je ovaj pred met i pred vi a da e 

pra va kup ca (bla go vre me no oba ve šta va nje pro dav ca o po sto ja nju ne do stat ka) bi ti iz gu blje na 
na kon is te ka jed ne go di ne, ra u na ju i od da na sa op šta va nja tog oba ve šte nja pro dav cu. Taj pe-
riod mo že da se pro du ži sa mo u slu a ju da je ku pac bio spre en da ko ri sti svo ja pra va ob ma-
nom od stra ne pro dav ca ( lan 508. (1) Za ko na o obli ga ci o nim od no si ma).

U Sr bi ji, po la nu 34. Za ko na o za šti ti po tro ša a, po tro ša  e ima ti pra vo da ulo ži žal bu 
o ne sa o bra zno sti, u ro ku od šest me se ci od da tu ma ka da je ste kao pro iz vod ili uslu gu za ko ju 
je iz da ta ga ran ci ja. Ovla š e no li ce e od lu i ti o žal bi istog da na ka da se ulo ži, a naj ka sni je 
osam da na od da na ka da je žal ba ulo že na.

355 lan 422 (1) Za ko na o ob ve znim od no si ma: „Pra va kup ca ko ji je pra vo dob no oba vi je stio pro da-
va te lja o po sto ja nju ne do stat ka ga se se na kon is te ka dvi je go di ne, ra u na ju i od da na oda ši lja nja oba vi je-
sti pro da va te lju, osim ako je pro da va te lje vom pri je va rom ku pac bio spri je en da ih ostva ru je“. Ali po sto ji 
iz u ze tak pred vi en u la nu 422 (2) Za ko na o ob ve znim od no si ma: „(2) Me u tim, ku pac ko ji je pra vo dob-
no oba vi je stio pro da va te lja o po sto ja nju ne do sta ta ka mo že na kon pro te ka ovo ga ro ka, ako još ni je is pla tio 
ci je nu, zah ti je va ti da se ci je na sni zi ili da mu se na kna di šte ta, kao pri go vor pro tiv pro da va te lje va za htje va 
da mu se is pla ti ci je na“. Žu pa nij ski sud u Va ra ždi nu, Gž. 1074/08–2 od 4.08. 2008. je od lu io da „ku pac 
je iz nim no ovla šten i na kon pro te ka pre klu ziv nog ro ka od dvi je go di ne, uko li ko ni je is pla tio ku po pro daj nu 
ci je nu, zah ti je va ti da se ugo vo re na ci je na sni zi ili da mu se na kna di šte ta zbog ma te ri jal nih ne do sta ta ka, na 
na in da u par ni ci is tak ne pri go vor pro tiv za htje va pro da va te lja da mu is pla ti ugo vo re nu ci je nu(...)“..
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Ro ko vi ko ji su pro pi sa ni u srp skom Za ko nu o obli ga ci o nim od no si ma su ne pri hva tlji vo 
krat ki iz per spek ti ve Di rek ti ve o pro da ji ro be ši ro ke po tro šnje, po seb no ima ju i u vi du raz li-
ku ko ja je na pra vlje na iz me u vi dlji vih i ne pri met nih ne do sta ta ka. Pro da vac ne e bi ti od go-
vo ran za ne do stat ke ko ji se po ja ve šest me se ci po sle is po ru ke ro be, osim ako du ži rok ni je 
pred vi en. Ka da se ne is prav na ro ba po pra vi, za me ni, ili de li mi  no za me ni, on da rok po i nje 
da te e od is po ru ke po pra vlje ne, za me nje ne ili de li mi  no za me nje ne ro be. Oba ve šte nje kup-
ca o ne do stat ku u ro bi e ob u hva ti ti de ta ljan opis ne is prav no sti i po ziv upu en pro dav cu da 
pre gle da taj pred met. Ako oba ve šte nje o ne do stat ku, ina e bla go vre me no po sla to pro dav cu 
od stra ne kup ca pre po ru e nom po štom, te le gra mom ili na ne ki dru gi po uz dan na in, za ka sni 
ili uop šte ne do e do pro dav ca, sma tra e se da je ku pac iz vr šio svo ju du žnost da oba ve sti pro-
dav ca. Tre ba o e ki va ti da e se si tu a ci ja po pra vi ti na kon usva ja nja no vog Za ko na o za šti ti po-
tro ša a. Po Na cr tu pred lo ga, tr go vac e bi ti od go vo ran za ne sa o bra znost ako ne sa o bra znost 
po sta ne o i gled na u ro ku od dve go di ne od vre me na ka da je ri zik pre šao na po tro ša a. Du ži 
rok mo že da se pred vi di. U slu a ju ma nje po prav ke, ga rant ni rok e se pro du ži ti za vre me u 
ko me je po tro ša  bio spre en da ko ri sti ro bu. U slu a ju ozbilj ne po prav ke ili za me ne, ga rant-
ni rok e po e ti da te e is po et ka od vre me na ka da je po tro ša  ili ne ko tre e li ce osim pre vo-
zni ka i ozna e no od stra ne po tro ša a ste klo ma te ri jal ni po sed nad za me nje nom ro bom.

bb. Op ci ja: sma nje ni rok za po lov nu ro bu

Op ci ja za sma nje nje „dvo go di šnjeg pe ri o da“, pro pi sa na u la nu 7(1) Di rek ti ve ni je tran-
spo no va na u za ko no dav stvo Al ba ni je, Bo sne i Her ce go vi ne, Ma ke do ni je, Cr ne Go re i Sr bi je.

U Hr vat skoj, lan 404 (3) Za ko na o ob ve znim od no si ma pro pi su je da „kod pro da je ra-
blje nih stva ri ugo vor ne stra ne mo gu ugo vo ri ti rok od jed ne go di ne, a kod tr go va  kih ugo vo-
ra i kra i rok“. Po no vo, lan 404 (4) Za ko na o ob ve znim od no si ma pred vi a da taj rok mo že 
da se pro du ži ugo vo rom.

Ze mlje u e sni ce ko je ko ri ste op ci ju iz la na 7(1) Ze mlje u e sni ce ko je ne ko ri ste op ci ju iz la na 7(1)
HR AL, BiH, MAK, CG, SRB

cc. Op ci ja: oba ve za oba ve šta va nja o ne sa o bra zno sti u ro ku od 2 me se ca

lan 5. pa ra graf (2) Di rek ti ve da je ze mlja ma la ni ca ma op ci ju da pred vi de da po tro ša  
mo ra da oba ve sti pro dav ca o ne sa o bra zno sti u ro ku od dva me se ca od da tu ma ka da je po tro-
ša  to ot krio.

Ta op ci ja ni je tran spo no va na u za ko no dav stvo Al ba ni je.
U Bo sni i Her ce go vi ni tran spo no va na je u lan 19. (3) Za ko na o za šti ti po tro ša a.
U Hr vat skoj je tran spo no va na u lan 403. (4) Za ko na o ob ve znim od no si ma, pre ma ko-

jem kod po tro ša  kih ugo vo ra po tro ša  kao ku pac ni je ob ve zan pre gle da ti stvar ni ti je da ti na 
pre gled, ali je ob ve zan oba vi je sti ti pro dav ca o po sto ja nju vi dlji vih ne do sta ta ka u ro ku od dva 
me se ca od da na kad je ot krio ne do sta tak, a naj ka sni je u ro ku od dve go di ne od pre la ska ri zi-
ka na po tro ša a. Sli  na od red ba ko ja se ti e svih dru gih ugo vo ra o pro da ji je pred vi e na u la-
nu 404 Za ko na o ob ve znim od no si ma. Pre ma toj od red bi, kad se na kon pri mit ka stva ri od stra-
ne kup ca po ka že da stvar ima ne ki ne do sta tak ko ji se ni je mo gao ot kri ti uobi a je nim pre gle-
dom pri li kom pre u zi ma nja stva ri, ku pac je du žan, pod pri jet njom gu bit ka pra va, o tom ne do-
stat ku oba ve sti ti pro dav ca u ro ku od dva me se ca ra u na ju i od da na kad je ne do sta tak ot krio, 
a kod tr go va  kog ugo vo ra – bez od ga a nja.

Oba ve za oba ve šta va nja o ne sa o bra zno sti se raz li i to re gu li še u ma ke don skom za ko no-
dav stvu. Ku pac je u oba ve zi da oba ve sti pro dav ca o uo e nim ne do sta ci ma što je pre mo gu e 
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ali naj ka sni je za osam da na. Ako se in spek ci ja iz vr ši u pri su stvu obe stra ne oba ve šte nje tre ba 
iz vr ši ti od mah ( lan 469, pa ra graf 1 i 2 Za ko na o obli ga ci o nim od no si ma). U slu a ju da su 
ne do sta ci skri ve ni ku pac tre ba da oba ve sti pro dav ca u ro ku od osam da na od ka da je po stao 
sve stan ne do stat ka, a naj ka sni je šest me se ci od da na pri je ma pro iz vo da ( lan 470 Za ko na o 
obli ga ci o nim od no si ma). Ovo pi ta nje je sli  no re gu li sa no u Cr noj Go ri. Rok za oba ve šte nje 
po i nje od mah na kon sa zna nja o ne sa o bra zno sti (ne do stat ku) pro iz vo da i tra je naj du že šest 
me se ci na kon pre u zi ma nja pro iz vo da. Do volj no je po sla ti pi sa nu iz ja vu356 o to me pre is te ka 
tog pe ri o da. Kao što je ra ni je re e no, u slu a ju po gre šne ce ne ko na an da tum je tri da na od 
da tu ma pla a nja fak tu re, dok je za jav ne uslu ge rok za ce nu osam da na od da na pri ma nja fak-
tu re357.

Po la nu 481-485 srp skog Za ko na o obli ga ci o nim od no si ma, ku pac e bi ti u oba ve zi da 
pre gle da ro bu na uobi a jen na in, ili da pre da da se pre gle da što je pre mo gu e u re dov nom 
sle du do ga a ja, i da oba ve sti pro dav ca o svim vi dlji vim ne do sta ci ma, u ro ku od osam da na, 
a u slu a ju ko mer ci jal nih ugo vo ra – bez od la ga nja. U su prot nom slu a ju, ku pac e iz gu bi ti 
pra va ko ja se od no se na vi dlji ve ne do stat ke. Na kon pre gle da ro be u pri su stvu obe ju stra na, 
ku pac e od mah oba ve sti ti pro dav ca o svo jim pri med ba ma po pi ta nju vi dlji vih ne do sta ta ka. 
U su prot nom slu a ju, ku pac e iz gu bi ti svo ja pra va u od no su na vi dlji ve ne do stat ke. U slu a-
ju skri ve nih ne do sta ta ka (ne do sta ci ko ji se ne mo gu ot kri ti obi  nim pre gle dom), ku pac je u 
oba ve zi da oba ve sti pro dav ca o nji ho vom po sto ja nju u ro ku od osam da na od ot kri a, u su-
prot nom slu a ju, ku pac e iz gu bi ti svo ja pra va u od no su na skri ve ne ne do stat ke. 

Ze mlje u es. ko je ko ri ste op ci ju oba ve šta va nja Ze mlje u es. ko je ne ko ri ste op ci ju oba ve šta va nja
BiH, HR, CG, MAK, SRB (sa va ri ja ci jom) AL

dd. Op ci ja: su spen zi ja dvo go di šnjeg pe ri o da

Op ci ja za su spen zi ju dvo go di šnjeg pe ri o da ni je tran spo no va na u za ko no dav stvo Al ba ni-
je i Bo sne i Her ce go vi ne.

Za ko ni ma o obli ga ci o nim od no si ma u Hr vat skoj ( lan 405. Za ko na o ob ve znim od no si-
ma), Ma ke do ni ji ( lan 472. Za ko na o obli ga ci o nim od no si ma), Cr noj Go ri ( lan 491. Za ko na 
o obli ga ci o nim od no si ma) i Sr bi ji ( lan 483. Za ko na o obli ga ci o nim od no si ma), ka da je usled 
ne do stat ka do šlo do po prav ke ro be, is po ru ka dru gog pro iz vo da (za me na), za me na de lo va 
itd., pro pi sa ni ro ko vi za oba ve šte nje po i nju od da na is po ru ke po pra vlje ne ro be, is po ru ke dru-
ge ro be, ili iz vr še ne za me ne de lo va. Po red ovog pra vi la u ma ke don skom Za ko nu o za šti ti po-
tro ša a ( lan 48, pa ra graf 3 i 4) u slu a ju ot kla nja nja ne do stat ka pro iz vo da, ga rant ni rok se 
pro du ža va za pe riod u ko me pro iz vod ni je bio ko ri š en. Taj pe riod e se ra u na ti od da na zah-
te va po tro ša a za ot kla nja nje tog ne do stat ka. U slu a ju ot kla nja nja ne do stat ka za me nom ro-
be ko ja je mon ti ra na ili ko ja je kom po nen ta pro iz vo da ko ji ima od re e ni ga rant ni rok, ga rant-
ni rok za no vu ro bu ko ja je mon ti ra na ili kom po nen ta ro be po i nje da te e od da na ka da je ro-
ba is po ru e na po tro ša u.

ee. Pret po stav ka ne sa o bra zno sti to kom pr vih 6 me se ci

Pret po stav ka iz la na 5(3) Di rek ti ve 99/44 je tran spo no va na u al ban ski Za kon o za šti ti 
po tro ša a gde lan 30 (2) pred vi a da osim ako se dru ga i je ne do ka že, sva ka ne sa o bra znost 
ko ja po sta ne o e vid na, u pe ri o du od šest me se ci od is po ru ke ro be, sma tra e se da je po sto ja-

356 lan 492. pa ra graf 2 Za ko na o obli ga ci o nim od no si ma.
357 lan 26. pa ra graf 1, 3 i 4 Za ko na o za šti ti po tro ša a.



704  •  FORUM ZA GRAĐANSKO PRAVO ZA JUGOISTOČNU EVROPU  K III

la u vre me is po ru ke, osim ako ta pret po stav ka ni je kom pa ti bil na sa vr stom ro be ili vr stom ne-
sa o bra zno sti. U za ko no dav stvu Bo sne i Her ce go vi ne, lan 5 (3) Di rek ti ve 99/44 ni je tran spo-
no van358.

U Hr vat skoj pre ma la nu 400 (3) Za ko na o ob ve znim od no si ma se pred mni je va da je ne-
do sta tak ko ji se po ja vio u ro ku od šest me se ci od pre la ska ri zi ka po sto jao u vri je me pre la ska 
ri zi ka, osim ako pro da vac ne do ka že su prot no ili su prot no pro iz la zi iz na ra vi stva ri ili na ra vi 
ne do stat ka.

la nom 470. ma ke don skog Za ko na o obli ga ci o nim od no si ma, u slu a ju skri ve nih ne do-
sta ta ka (ne do sta ci ko ji ni su mo gli bi ti uo e ni re dov nim pre gle dom to kom is po ru ke ro be), ku-
pac je u oba ve zi da oba ve sti pro dav ca u ro ku od osam da na od ot kri va nja ne do stat ka, sa ti me 
da je to u ro ku šest me se ci na kon ku po vi ne ro be, osim ako se stra ne ni su do go vo ri le o du žem 
ro ku. Taj rok ne za vi si od vr ste ro be ili vr ste ne sa o bra zno sti. Mo že se za klju i ti da je ovo pra-
vi lo pri me nje no u ma ke don skom za ko no dav stvu.

Cr na Go ra ge ne ral no is pu nja va zah tev dat u la nu 5(3) Di rek ti ve 99/44. Tu, pe riod za 
upra žnja va nje prav nih sred sta va ne mo že bi ti du ži od šest me se ci od pre u zi ma nja pro iz vo da 
(is po ru ke pro iz vo da). Ali Cr na Go ra ne na vo di ogra ni e nje for mu li sa no u la nu 5 (3) Di rek-
ti ve da se pret po stav ka ne pri me nju je ta mo gde bi to bi lo ne kom pa ti bil no sa vr stom ro be ili 
vr stom ne sa o bra zno sti. 

Po la nu 34. srp skog Za ko na o za šti ti po tro ša a iz 2005, po tro ša  e ima ti pra vo na žal-
bu po pi ta nju pro iz vo da ili uslu ge za ko je je iz da ta ga ran ci ja, u slu a ju ne do sta ta ka ko ji se po-
ja ve u ro ku od šest me se ci na kon da na do bi ja nja tog pro iz vo da ili uslu ge. Srp ski Za kon o obli-
ga ci o nim od no si ma ( lan 481-485) pred vi a ro ko ve za oba ve šta va nje pro dav ca i is po sta vlja-
nje zah te va ka ko je pred vi e no za ko nom tj. u slu a ju ot kri ve nih ne do sta ta ka u ro ku od 8 da-
na i 6 me se ci, osim ako se dru ga i je ne usa gla si za skri ve ne ne do stat ke359.

e. Ne ma ras ki da za ‘ma nju’ ne sa o bra znost ( lan 3 pa ra graf 6))

Po tro ša  ne e ima ti pra vo na ras kid ugo vo ra u slu a ju ma nje ne sa o bra zno sti u Al ba ni ji 
( lan 31 (7) Za ko na o za šti ti po tro ša a), Hr vat skoj ( lan 410 (3) Za ko na o ob ve znim od no si-
ma), Ma ke do ni ji ( lan 466(3) Za ko na o obli ga ci o nim od no si ma i lan 22(2) Za ko na o za šti ti 
po tro ša a), Cr noj Go ri ( lan 486(3) Za ko na o obli ga ci o nim od no si ma), Sr bi ji i Bo sni i Her ce-
go vi ni ( lan 478 i 629 Za ko na o obli ga ci o nim od no si ma).

Za kon o za šti ti po tro ša a Bo sne i Her ce go vi ne ne is klju u je ras kid u slu a ju ne znat ne 
ne sa o bra zno sti sto ga pru ža vi ši ni vo za šti te po tro ša a.

358 U Bo sni i Her ce go vi ni ova pret po stav ka je tran spo no va na sa mo u lan 539 Na cr ta Za ko na o obli-
ga ci o nim od no si ma od 2010.

359 U Sr bi ji, po Na cr tu pred lo ga, tr go vac e bi ti od go vo ran pre ma po tro ša u za sva ku ne sa o bra znost 
ko ja po sto ji u vre me ka da ri zik pre la zi na po tro ša a. Tr go vac e bi ti od go vo ran za sva ku ne sa o bra znost 
ko ja se po ja vi na kon što je ri zik pre šao na po tro ša a, ako su uzro ci ne sa o bra zno sti po sto ja li pre pre la ska 
ri zi ka. Osim ako se ne do ka že dru ga i je, sva ka ne sa o bra znost ko ja po sta ne vi dlji va u ro ku od šest me se ci 
od vre me na ka da je ri zik pre šao na po tro ša a, pret po sta vlja e se da je po sto ja la u to vre me osim ako je 
ta pret po stav ka ne spo ji va sa vr stom ro be i vr stom ne sa o bra zno sti. Da lje, po Na cr tu pred lo ga, ri zik od 
slu aj nog gu bit ka ili ošte e nja ro be e pre i na po tro ša a ka da on ili ne ko tre e li ce osim pre vo zni ka i 
na zna e no od stra ne po tro ša a, stek ne ma te ri jal ni po sed nad ro bom. Ri zik ne e pre i na po tro ša a ako je 
on ras ki nuo ugo vor usled ne sa o bra zno sti u is po ru e noj ro bi, ili ako je tra žio za me nu ro be. Ako po tro ša  
ili ne ko tre e li ce osim pre vo zni ka i na zna e no od stra ne po tro ša a, ni je pred u zeo ra zum ne po stup ke da 
stek ne ma te ri jal ni po sed nad ro bom, ri zik e pre i na po tro ša a u vre me ka da je is po ru ka do go vo re na 
iz me u stra na ili, u slu a ju da se stra ne ni su do go vo ri le o da tu mu is po ru ke, tri de set da na na kon da tu ma 
za klju e nja ugo vo ra.



VII  POTROŠAČKO UGOVORNO PRAVO EVROPSKE UNIJE  •  705

f. Ras kid i na kna da za pe riod upo tre be

Ali ne ja 15 na vo di da ze mlje u e sni ce mo gu da pred vi de da ka da po tro ša  ima pra vo na 
na dok na du ku pov ne ce ne, od bi tak mo že da se na i ni ko ji uzi ma u ob zir pe riod u ko me je po-
tro ša  ko ri stio ro bu od vre me na ka da mu je is po ru e na.

Ova op ci ja ne po sto ji u al ban skom Za ko nu o za šti ti po tro ša a. Me u tim, Gra an ski za-
ko nik u la nu 742. sa dr ži op štu oba ve zu pro dav ca i kup ca da vra te ono što su pri mi li za vre-
me iz vr še nja ugo vo ra, na vo de i da „U slu a ju ras ki da ugo vo ra, pro da vac mo ra da vra ti pla-

e nu ce nu i pla ti kup cu tro ško ve i pla a nja ko ja zah te va za kon. Ku pac mo ra da vra ti stvar 

ako ni je iz gu blje na ili uni šte na kao po sle di ca svo jih ne do sta ta ka“, dok lan 744. po seb no ob-
ra u je pi ta nje od bit ka. U dru goj re e ni ci, pro pi san je kri te ri jum za od bi tak: „Ako uma nje na 

vred nost ili šte ta do e kao re zul tat po stup ka kup ca, gor nji iz nos mo ra da se uma nji za pro Þ t 

ko ga je ku pac ostva rio, osim ka ko je pro pi sa no u la nu 640“360.
U Bo sni i Her ce go vi ni, po sto ja nje ove op ci je se po vla i iz ana li ze efe ka ta ras ki da ugo-

vo ra. Na i me, na osno vu la na 497. bo san sko-her ce go va  kog Za ko na o obli ga ci o nim od no si-
ma ras kid ugo vo ra zbog ne do stat ka stva ri e ima ti isti efe kat kao i ras kid dvo stra nih ugo vo ra 
zbog ne is pu nje nja. Efek ti ras ki da zbog ne iz vr še nja su da ti u la nu 132. (4) bo san sko-her ce go-
va  kog Za ko na o obli ga ci o nim od no si ma ko ji na vo di da „sva ka stra na du gu je dru goj stra ni 
na dok na du za ko ri sti ko je je uži va la u me u vre me nu“ . Isti slu aj je u Hr vat skoj ( lan 419. 
(1) u ve zi sa la nom 368. Za ko na o ob ve znim od no si ma), Ma ke do ni ji ( lan 121. u ve zi sa la-
nom 485. Za ko na o obli ga ci o nim od no si ma), Cr noj Go ri ( lan 127.(4) u ve zi sa la nom 505. 
Za ko na o obli ga ci o nim od no si ma), Sr bi ji ( lan 497. Za ko na o obli ga ci o nim od no si ma).

g. Ob ra un sma nje nja ce ne

Al ban ski za kon pred vi a da po tro ša  mo že da zah te va od go va ra ju e sma nje nje ce ne ili 
da ugo vor bu de ras ki nut ako po tro ša  ne ma pra vo ni na po prav ku ni na za me nu, ili ako pro-
da vac ni je iz vr šio po prav ku ili za me nu.

U Bo sni i Her ce go vi ni, na osno vu la na 498. bo san sko-her ce go va  kog Za ko na o obli ga-
ci o nim od no si ma ce na e bi ti sma nje na u skla du sa sra zme rom vred no sti stva ri sa ne do stat-
kom u vre me za klju e nja ugo vo ra. Na osno vu tog pri stu pa, ce na e bi ti sma nje na u istom od-
no su kao i vred nost ro be ka ko je is po ru e na u od no su na vred nost ko ju bi ima la da je bi la u 
skla du sa ugo vo rom. Isti prin cip je pri me njen u Hr vat skoj ( lan 420 Za ko na o ob ve znim od-
no si ma) gde do dat no na taj iz nos pro da vac je u oba ve zi da pla ti ka ma tu za pe riod od pla a nja 
da re fun di ra nja361.

Sli  na od red ba po sto ji u ma ke don skom Za ko nu o obli ga ci o nim od no si ma ( lan 486) ko-
ji je na od re e ni na in do pu njen la nom 49. Za ko na o za šti ti po tro ša a, ko ji pred vi a pra vi la 
ko ja e se pri me ni ti u slu a je vi ma ka da je bi lo pro me ne u ce ni od vre me na ku po vi ne do vre-
me na zah te va. Na i me, u slu a je vi ma po ve a nja ce ne pro iz vo da re vi zi ja ce ne e bi ti na i nje-
na, uzi ma ju i u ob zir ce nu pro iz vo da u vre me is po sta vlja nja zah te va, a u slu a ju da se ce na 
pro iz vo da u me u vre me nu sma nji la, on da e u ob zir bi ti uze ta ce na pro iz vo da u vre me ku po-
vi ne. Ta ko e, u cr no gor skom Za ko nu o obli ga ci o nim od no si ma sma nje nje ce ne e bi ti iz vr še-
no u skla du sa od no som iz me u vred no sti ro be bez ne do sta ta ka, i vred no sti ro be sa ne do sta-
ci ma, u vre me za klju e nja ugo vo ra. U Sr bi ji, to se re gu li še i Za ko nom o za šti ti po tro ša a i Za-
ko nom o obli ga ci o nim od no si ma. Od red be Za ko na o obli ga ci o nim od no si ma ( la no vi 498 i 
621) su iste kao i u Bo sni i Her ce go vi ni, Hr vat skoj, Ma ke do ni ji i Cr noj Go ri, dok po la nu 

360 lan 640. al ban skog Gra an skog za ko ni ka pred vi a na dok na du šte te.
361 Vr hov ni sud Re pu bli ke Hr vat ske (VSRH) Rev 2458/90 od 13.02.1991.
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35 Za ko na o za šti ti po tro ša a, to mo že bi ti iz nos ma lo pro daj ne ce ne ta kvog pro iz vo da na 
dan re fun di ra nja; a u slu a ju uslu ga, po vra aj iz no sa ko ji je pla en, ili sma nje nje ce ne u sra-
zme ri sa ne do stat kom u uslu zi ko ja je pru že na. Ne ma po seb ne od red be Za ko na o za šti ti po-
tro ša a ko ja se od no si na ob ra un sma nje nja ce ne – na su prot vra a nju ma lo pro daj ne ce ne 
pro iz vo da.

3. Ga ran ci je

Od red be o ga ran ci ja ma u la nu 6. Di rek ti ve zah te va ju da ga ran ci je mo ra ju bi ti prav no 
oba ve zu ju e, da su da te od re e ne in for ma ci je, i da ga ran ci je osta ju oba ve zu ju e ak i ka da 
pra vi la iz ovog la na ni su is pu nje na.

U al ban skom za ko no dav stvu ( lan 32. Za ko na o za šti ti po tro ša a) ni jed na ugo vor na iz-
ja va o ga ran ci ji ne e li ši ti po tro ša a od pra va ko je ima po la nu 30., 31. i 32. Za ko na o za šti-
ti po tro ša a. Za kon pred vi a vi še pra vi la ko ja se od no se na ga ran ci ju kao što su: da je pro da-
vac du žan po pu ni ti ga ran ci ju i da ti je po tro ša u; ga ran ci ja e bi ti da ta po tro ša u na al ban-
skom je zi ku, na pi sa na na obi  nom i ra zu mlji vom je zi ku, i sa dr ža va e po treb ne po dat ke – na-
ziv ro be i uslu ga, ime i adre sa da va o ca ga ran ci je, rok i te ri to ri jal ni do met ga ran ci je.

U Bo sni i Her ce go vi ni, Za kon o za šti ti po tro ša a re gu li še „ga ran ci je za pro iz vo de ili 
uslu ge“ u svo jim la no vi ma 25-27 bez di rekt nog po zi va nja na sa dr žaj od red bi la na 6 Di rek-
ti ve 99/44. Na i me, po la nu 250 Za ko na o za šti ti po tro ša a pro da vac je od go vo ran za ma te ri-
jal ne ne do stat ke ro be ko ji po sto je u vre me is po ru ke, bez ob zi ra da li on zna za tu i nje ni cu. 

la no vi 26 i 27 pred vi a ju za šti tu po tro ša a za „teh ni  ki slo že ne pro iz vo de“, da va njem ga-
rant nog ro ka od tri go di ne za ne ke ure a je i pet go di na za dru ge teh ni  ki slo že ne pro iz vo de i 
po sta vlja ju pra vi la za po prav ku ta kvih pro iz vo da, re zer vne de lo ve, i li cen ci ra ni ser vis. Bo san-
sko-her ce go va  ki Za kon o obli ga ci o nim od no si ma sa dr ži pra vi la o ga ran ci ja ma za „teh ni  ku 
ro bu“, na vo de i u la nu 501(2) da se „ovim pra vi li ma ne di ra u pra vi la o od go vor no sti pro-
dav ca za ne do stat ke stva ri“. Me u tim, bo san sko-her ce go va  ki Za kon o obli ga ci o nim od no si-
ma ne pred vi a da ga ran ci ja ne uti e na ta pra vi la, ka ko je pro pi sa no u la nu 6 (2) Di rek ti ve 
99/44. Osta le od red be lan 6 Di rek ti ve 99/44 ta ko e ni su im ple men ti ra ne u bo san sko-her ce-
go va  kom Za ko nu o obli ga ci o nim od no si ma. la no vi 501-507 pred vi a ju pra vo po tro ša a 
na ‘bes plat nu’ po prav ku ne is prav nog pro iz vo da, sve do re sti tu ci je, sma nje nja ce ne, za me ne i 
ras ki da ugo vo ra u to ku ga rant nog ro ka.

lan 5 (5) hr vat skog Za ko na o za šti ti po tro ša a pred vi a da ako tr go vac ili pro iz vo a  
da jam stvo za is prav nost pro da tog pro iz vo da du žan je is pu ni ti ob ve ze pro pi sa ne od red ba ma 
Za ko na o ob ve znim od no si ma o jam stvu za is prav nost pro da ne stva ri kao i ob ve ze pre u ze te 
jam stvom. Uslov iz la na 6. Di rek ti ve 99/44 je is prav no tran spo no van u lan 423. Za ko na o 
ob ve znim od no si ma. Oba ve zu ju a pri ro da ga ran ci je sle di iz la na 423 (1) i (2) Za ko na o ob-
ve znim od no si ma362. Te me ljem la na 423 (3) Za ko na o ob ve znim od no si ma „jam stvo ob ve-
zu je pod uvje ti ma pod ko ji ma je da no bez ob zi ra na ob lik u ko jem je da no (jam stve ni list, 
usme na iz ja va, po prat no re kla mi ra nje i sl.), ali je ku pac ovla šten zah ti je va ti da mu jam stvo 
bu de iz da no u pi sa nom ob li ku ili u ne kom dru gom, nje mu do stup nom, traj nom me di ju“. Od-

362 lan 423 (1) Za ko na o ob ve znim od no si ma: „Ako pro iz vo a  jam i za is prav nost stva ri u ti je ku 
od re e nog vre me na, ra u na ju i od nje zi ne pre da je kup cu, ku pac mo že, ako stvar ni je is prav na, zah ti je va ti 
ka ko od pro da va te lja ta ko i od pro iz vo a a, da stvar po pra vi u ra zum nom ro ku ili, ako to ne u i ni, da mu 
umje sto nje pre da is prav nu stvar“. lan 423 (2) Za ko na o ob ve znim od no si ma: „Ako pro da va telj jam i 
za is prav nost stva ri u ti je ku od re e nog vre me na, ra u na ju i od nje zi ne pre da je kup cu, ku pac mo že, ako 
stvar ni je is prav na, zah ti je va ti od pro da va te lja da stvar po pra vi u ra zum nom ro ku ili, ako to ne u i ni, da 
mu umje sto nje pre da is prav nu stvar.“
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red be o ga ran ci ji ne is klju u ju pri mje nu pra vi la o od go vor no sti pro dav ca za ne do stat ke stva-
ri ( lan 423 (4) Za ko na o ob ve znim od no si ma). U jam stvu mo ra ju bi ti na ve de na pra va iz jam-
stva ko ja pri pa da ju kup cu, te ja sno na ve de no da jam stvo ne uti e na osta la pra va ko ja pri pa-
da ju kup cu po dru gim prav nim osno va ma ( lan 423 (5) Za ko na o ob ve znim od no si ma). Pre-
ma la nu 423 (6) Za ko na o ob ve znim od no si ma „jam stvo mo ra sa dr ža va ti po je di no sti ko je 
su po treb ne kup cu za ostva ri va nje nje go vih pra va, a po seb no tra ja nje jam stva i te ri to ri jal no 
pod ru  je va že nja, te ime, od no sno na ziv i adre su oso be ko ja je iz da la jam stvo“. I ko na  no, 
lan 423(7) Za ko na o ob ve znim od no si ma pred vi a da ne is pu nje nje ob ve za iz la na 423 (5) 

i (6) Za ko na o ob ve znim od no si ma ne utje e na va lja nost jam stva. Op ci ja opi sa na u la nu 6 
(4) Di rek ti ve 99/44 ni je upo tre blje na.

U Ma ke do ni ji, po sto je e od red be o ga ran ci ji su ve o ma sli  ne oni ma da tim u Di rek ti vi. 
Za kon o obli ga ci o nim od no si ma pred vi a, ge ne ral no, iz da va nje ga ran ci ja za pra vil no funk ci-
o ni sa nje ta ko zva ne teh ni  ke ro be, pra vi la ka da pro da vac ga ran tu je, ko ji su ro ko vi i ko ja su 
pra va kup ca ( lan 489-495). Po pi ta nju ro ko va, Za kon o obli ga ci o nim od no si ma na vo di da je 
mi ni ma lan ga rant ni rok jed na go di na a mak si ma lan rok za po prav ku ro be sa ne do sta ci ma 45 
da na. Za kon o za šti ti po tro ša a, u la nu 22., re gu li še de talj no pi ta nje ga ran ci ja. Tr go vac e bi-
ti u oba ve zi, u skla du sa teh ni  kim pro pi si ma ko ji na vo de pro iz vo de za ko je pro iz vo a , uvo-
znik, ili pred stav nik stra ne Þ r me mo ra da iz da ga ran ci ju za kva li tet ili pra vil no funk ci o ni sa-
nje pro iz vo da, do ku ment za na in upo tre be pro iz vo da, da obez be di ser vis za odr ža va nje i po-
prav ku i snab de va nje re zer vnim de lo vi ma u ga rant nom ro ku. Tr go vac je u oba ve zi ba rem u 
ro ku od pet go di na od da tu ma pro iz vod nje pro iz vo da ali ne ma nje od dve go di ne od ro ka tra-
ja nja ga ran ci je pro iz vo da, da obez be di re zer vne de lo ve. U do go vo ru sa po tro ša em pro iz vod 
mo že da se ser vi si ra naj vi še tri pu ta u ga rant nom ro ku i ako pro iz vod ni je po pra vljen, po tro-
ša  ima pra vo da tra ži od tr gov ca da za me ni pro iz vod dru gim pro iz vo dom iste vr ste ko ji pra-
vil no funk ci o ni še i ili da vra ti iz nos pla en za ku plje ni pro iz vod. Kao u Za ko nu o obli ga ci o-
nim od no si ma ( lan 466(3)), po tro ša  ne ma pra vo da tra ži za me nu pro iz vo da ili vra a nje pla-
e nog iz no sa ako je ne do sta tak ko ji se ser vi si ra mi ni ma lan ili ne uti e na kva li tet i u i nak 

osnov nih funk ci ja pro iz vo da. U od no su na od red bu la na 6 (1) Di rek ti ve, Za kon o za šti ti po-
tro ša a pred vi a da je pro iz vo a  u oba ve zi da po štu je oba ve ze iz po tvr de o ga ran ci ji. Po pi-
ta nju zah te va o sa dr ža ju i dej stvu ga ran ci je de Þ  ni sa ne u la nu 6 (2) Di rek ti ve, Za kon o za šti-
ti po tro ša a pred vi a da ga ran ci ja tre ba da uklju i: Þ r mu ili po slov no ime i se di šte da va o ca 
ga ran ci je; po dat ke o iden ti Þ  ka ci ji pro iz vo da; iz ja vu o ga ran ci ji i uslo vi ma ga ran ci je; rok tra-
ja nja ga ran ci je; rok u ko me je tr go vac oba ve zan da po stu pi na zah tev ko ri sni ka ga ran ci je i da 
ot klo ni ne do stat ke i kva ro ve na pro iz vo du; Þ r mu ili po slov no ime i se di šte tr go va  ke kom pa-
ni je ili dru gog prav nog ili Þ  zi  kog li ca ko je je iz vr ši lo pro da ju na ma lo pro iz vo da, da tum pro-
da je, pe at i pot pis ovla š e nog slu žbe ni ka i iz ja vu da po tro ša  ima za kon ska pra va ko ja pro-
is ti u iz na ci o nal nog za ko no dav stva ko je re gu li še pro da ju pro iz vo da, i da na ta pra va ga ran-
ci ja ne e uti ca ti. Po pi ta nju zah te va la na 6(3) i la na 6(4) Di rek ti ve, Za ko nom o za šti ti po tro-
ša a je pred vi e no da sva do ku men ta ci ja ko ja se od no si na funk ci o ni sa nje pro iz vo da tre ba da 
bu de na pi sa na ja sno i i tlji vo, na ma ke don skom je zi ku i i ri li  nom pi smu, što ne is klju u je 
mo gu  nost do dat ne isto vre me ne upo tre be dru gih je zi ka, kao i zna ko va la ko ra zu mlji vih za 
po tro ša a. la nom 489.(5) Za ko na o obli ga ci o nim od no si ma, ne iz vr še nje oba ve za ko je se od-
no se na ga ran ci ju ne uti e na va že nje ga ran ci je što je u skla du sa la nom 6(5) Di rek ti ve.

Od red be o ga ran ci ji ka ko je da to u Di rek ti vi, ge ne ral no su im ple men ti ra ne u Cr noj Go-
ri u vr lo sli  noj for mi. Me u tim, cr no gor ski Za kon o za šti ti po tro ša a je ta ko e oti šao iz van 
ne kih zah te va Di rek ti ve po seb no u in for ma ci o nom sa dr ža ju ga ran ci je jer je pro ši rio spi sak 
(npr. po da ci za iden ti Þ  ka ci ju pro iz vo da i po da ci o ku po vi ni; da tum is po ru ke pro iz vo da po tro-
ša u; pra va po tro ša a na osno vu ga ran ci je; osta li po da ci u skla du sa za ko nom kao i na vo di iz 
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re klam nog ma te ri ja la). Zah tev za uvo e nje po zi va nja na za kon ska pra va po tro ša a ne do sta je 
sa mo na pr vi po gled, ali tu ma e nje la na 20, pa ra graf 1, ta  ka 11) se od no si na slu aj ta ko zva-
ne „teh ni  ke ro be“ a lan 509 pa ra graf 3 Za ko na o obli ga ci o nim od no si ma sa dr ži od red bu 
iden ti  nu Di rek ti vi. Što se ti e uslo va da ga ran ci je mo ra ju da bu du prav no oba ve zu ju e, Za-
kon o za šti ti po tro ša a sa dr ži istu od red bu, ma da sa dru ga i jim tek stom ( lan 19 (2)). Isti za-
kon de Þ  ni še po tvr du o ga ran ci ji kao do ku ment ko ji pra ti ro bu i sa dr ži po dat ke pro pi sa ne za-
ko nom što ja sno zna i da mo ra da bu de u pi sa noj for mi, bez ob zi ra da li je oba ve zna ili do bro-
volj na ( lan 19(1); u tom ste pe nu lan 82. Za ko na o za šti ti po tro ša a je ta ko e od zna a ja. Je-
zik ko ji je u zva ni  noj upo tre bi u Cr noj Go ri je oba ve zan, dok dru ge for me traj nih me di ju ma 
ni su da te kao op ci ja. Da lje, po tro ša  e ima ti pra va ko ja pro is ti u iz ga ran ci je bez ob zi ra da 
li je tr go vac is po ru io po tvr du o ga ran ci ji u pi sa noj for mi, u kom slu a ju te ret do ka zi va nja da 
je ga ran ci ja is po ru e na je na tr gov cu ( lan 19(3)). Po pi ta nju prav nih sred sta va pod ga ran ci-
jom, hi je rar hi ja po tro ša e vih prav nih sred sta va ( lan 21 Za ko na o za šti ti po tro ša a u ve zi sa 
la nom 510 Za ko na o obli ga ci o nim od no si ma) od go va ra onoj u Di rek ti vi. Odr ža va nje ugo vo-

ra je pr va op ci ja (po prav ka ro be), i sa mo tad ka da po prav ka ni je iz vr še na u ra zum nom vre me-
nu ras kid ugo vo ra po sta je op ci ja. Me u tim, po tro ša  ne mo že da upra žnja va svo ja pra va ako 
je ne sa o bra znost pro iz vo da iza zva na gre škom po tro ša a ili ako ju je is pra vlja lo neo vla š e no 
li ce ( lan 22(2) Za ko na o za šti ti po tro ša a).

Ga ran ci je re gu li šu Za kon o za šti ti po tro ša a i Za kon o obli ga ci o nim od no si ma i u Sr bi-
ji ta ko e. Na i me, lan 21 Za ko na o za šti ti po tro ša a se od no si na za kon o ugo vo ri ma u od no-
su na ko mer ci jal ne ga ran ci je („Da va oc ga ran ci je e bi ti u oba ve zi da obez be di ser vi si ra nje 
pro iz vo da po tro ša u, u skla du sa za ko nom o ugo vo ru.“). Po Za ko nu o obli ga ci o nim od no si-
ma ( lan 501 et seq) ako pro da vac teh ni  ke ro be pre da kup cu pi sa nu ga ran ci ju ko ju je iz dao 
pro iz vo a  za pra vil no funk ci o ni sa nje u okvi ru od re e nog ro ka, ra u na ju i od tre nut ka is po-
ru ke ro be kup cu, ku pac mo že, ako ro ba ne funk ci o ni še is prav no, da tra ži i od pro iz vo a a i 
od pro dav ca da po pra ve ro bu u ra zum nom ro ku, ili, bez to ga, da je za me ni onom ko ja funk ci-
o ni še is prav no. Ta pra vi la su, bez šte te po od go vor nost pro dav ca, za ne sa o bra znost ro be. Ku-
pac mo že da tra ži bi lo od pro dav ca bi lo od pro iz vo a a da po pra vi ili za me ni teh ni  ku ro bu 
u okvi ru ga rant nog ro ka, bez ob zi ra na tre nu tak ka da se po ja vi lo ne is prav no funk ci o ni sa nje. 
On e ima ti pra vo na na dok na du zbog i nje ni ce da ni je bio u mo gu  no sti da upo tre blja va ro-
bu od tre nut ka ka da je tra žio po prav ku ili za me nu pa do nje nog iz vr še nja. Ako pro da vac ne 
iz vr ši po prav ku ili za me nu ro be u ne kom ra zum nom ro ku, ku pac mo že da ras ki ne ugo vor ili 
sma nji ce nu i tra ži od šte tu. Pra va kup ca u od no su na pro iz vo a a pre sta ju jed nu go di nu na-
kon da na ka da je tra žio da pro da vac iz vr ši po prav ku ili za me nu ro be.

4. Pra vo na na dok na du

Po al ban skom Za ko nu o za šti ti po tro ša a tra ja nje za kon ske ga ran ci je e bi ti auto mat ski 
pro du že no na kon po prav ke ra di po kri va nja bu du eg po nov nog po ja vlji va nja istog ne do stat-
ka. U tom slu a ju, po tro ša  e ima ti pra vo za tra ži za me nu ume sto dru ge po prav ke ( lan 31 
(5) Za ko na o za šti ti po tro ša a). Rok za žal bu i po prav ku se do da je na ga rant ni rok ( lan 31(8) 
Za ko na o za šti ti po tro ša a).

U Bo sni i Her ce go vi ni, Hr vat skoj, Ma ke do ni ji, Cr noj Go ri i Sr bi ji zah te vi iz la na 4. Di-
rek ti ve 99/44 su is pu nje ni pod od red ba ma Za ko na o obli ga ci o nim od no si ma za ugo vor nu i va-
nu go vor nu od go vor nost za šte tu. 

5. Pri nud na pri ro da od red bi

Al ban ski Za kon o za šti ti po tro ša a ( lan 31(1, 2)) pred vi a da je pro da vac u oba ve zi da 
pri hva ti re kla ma ci je za ro bu u sva kom me stu gde se nje go va ak tiv nost oba vlja ili gde je za stu-
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plje na, osim ka da je dru go li ce ovla š e no za po prav ku ro be. Pro da vac e od mah ili u ro ku od 
tri rad na da na od lu i ti o pri hva ta nju re kla ma ci je. Ne sa o bra znost sa od red ba ma o sklad no sti 
sa ugo vo rom se sma tra ad mi ni stra tiv nim pre stu pom i sank ci o ni še se nov a nom ka znom od 
100 000 Le ka (oko 730 Evra)363.

lan 7(1) Di rek ti ve 99/44 je im ple men ti ran u ve o ma sli  noj for mi u Za ko ni ma o obli ga-
ci o nim od no si ma u Bo sni i Her ce go vi ni ( lan 486(2) Za ko na o obli ga ci o nom od no si ma), Hr-
vat skoj ( lan 408(2) Za ko na o ob ve znim od no si ma), Ma ke do ni ji ( lan 474 Za ko na o obli ga-
ci o nim od no si ma) i Sr bi ji ( lan 489 Za ko na o obli ga ci o nim od no si ma) ko ji pred vi a ju da e 
od red ba ugo vo ra o ogra ni e nju ili is klju e nju od go vor no sti za ne do stat ke stva ri bi ti ni štav na 
ako je pro da vac bio sve stan ne do stat ka i ni je oba ve stio kup ca o to me, i ta ko e ka da je pro da-
vac na met nuo ta kvu od red bu ko ri ste i svoj mo no po li sti  ki po lo žaj. Od red be u ve zi sa ti me 
po sto je u za ko ni ma o za šti ti po tro ša a ovih ze ma lja ta ko e. Na i me, za ko no dav stvo o za šti ti 
po tro ša a pred vi a da po tro ša  ne mo že da se od rek ne, ni ti da bu de li šen da tih pra va ( lan 2. 
Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne, lan 6. (1) hr vat skog Za ko na o za šti ti po tro-
ša a, lan 65. ma ke don skog Za ko na o za šti ti po tro ša a, i Na crt pred lo ga u Sr bi ji). Cr no gor-
ski Za kon o za šti ti po tro ša a pred vi a, u okvi ru op šte od red be da te pod „op štim prin ci pi ma 
za upra žnja va nje pra va po tro ša a“ ( lan 5(1)), da po tro ša  ne mo že da se od rek ne pra va da-
tih u tom Za ko nu, ta ko da e sva ki uslov ugo vo ra ko ji is klju u je ili ogra ni a va pra va po tro ša-
a bi ti ni šta van i ne va že i.

lan 7(2) Di rek ti ve 99/44 ko ji se od no si na kon ß ikt za ko na bi e ob ra en u De lu 3 C 
(Me u na rod no pri vat no pra vo u po tro ša  kim ugo vo ri ma).

IV.  Upo tre ba od red be o mi ni mal noj har mo ni za ci ji ( lan 8 pa ra graf (2))

1. Vi ši ni vo za šti te po tro ša a

Ka da se po sma tra od red ba la na 8 Di rek ti ve i na ci o nal no za ko no dav stvo po sma tra nih 
ze ma lja mo že se za klju i ti da su se sve one oslo ni le na nje ga u ci lju obez be e nja vi šeg ni voa 
za šti te po tro ša a, ili u svo jim za ko ni ma o za šti ti po tro ša a, ili u ve zi tih za ko na sa za ko ni ma 
o obli ga ci o nim od no si ma.

a. Pod ru  je pri me ne

Pro ši re nja op se ga za šti te ko ja pru ža na ci o nal no za ko no dav stvo mo gu se vi de ti u raz li i-
tim aspek ti ma. Al ban ski Za kon o za šti ti po tro ša a ( lan 33.) pred vi a ta ko e i oba ve ze po sle 
pro da je: „Pro iz vo a i i pro dav ci mo ra ju da obez be de re zer vne de lo ve po treb ne za odr ža va-
nje i po prav ku pro iz vo da u okvi ru ga rant nog ro ka, bi lo za kon ski ili po ugo vo ru“. U Bo sni i 
Her ce go vi ni Za kon o za šti ti po tro ša a mo že da do pu sti tu ma e nje da ne po kret no sti spa da ju 
u pod ru  je pri me ne nje go vih pra vi la po pi ta nju ma te ri jal nih ne do sta ta ka dok Za kon o obli ga-
ci o nim od no si ma pred vi a vi ši ni vo za šti te po tro ša a po pi ta nju nje go vog pod ru  ja pri me ne, 
po što se pri me nju je na ugo vo re B2C, B2B, i P2P. Po red to ga i nje ni ca da ogra ni e na de Þ  ni-
ci ja „ro be ši ro ke po tro šnje“ u la nu 1(2)(b) Di rek ti ve 99/44 ni je tran spo no va na, vo di ka po-
sle di ci da e od go va ra ju e od red be bi ti pri me nji ve ta ko e na sve dru ge pred me te pro da je (na 
pri mer uslu ge i ne kret ni ne). Isto se od no si na Hr vat sku, Ma ke do ni ju, Cr nu Go ru i Sr bi ju. Da-
lje, u Hr vat skoj ne ma iz ri i tog is klju e nja spe ci Þ  nih is klju e nja na ve de nih u la nu 1(2)(b) 
Di rek ti ve 99/44, na i me gle de vo de i ga sa kad ni su sta vlje ni na pro da ju u to  no od re e nom vo-

363 Vi de ti lan 57/2b Za ko na o za šti ti po tro ša a.
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lu me nu ili ko li i ni, dok u Cr noj Go ri Za kon o za šti ti po tro ša a osim de Þ  ni ci je „po tro ša a“ 
uklju u je de Þ  ni ci ju gru pe po tro ša a.

aa. Oba ve za pro iz vo a a

U Al ba ni ji oba ve za pro iz vo a a pro is ti e iz od red be la na 33. Za ko na o za šti ti po tro ša-
a ko ja pred vi a da pro iz vo a i i pro dav ci mo ra ju da obez be de re zer vne de lo ve po treb ne za 

odr ža va nje i po prav ku pro iz vo da u ga rant nom ro ku, bi lo za kon ski ili po ugo vo ru.
Za ko no dav stvo u Bo sni i Her ce go vi ni ( lan 26 i 27 Za ko na o za šti ti po tro ša a, lan 

501–507 Za ko na o obli ga ci o nim od no si ma), Hr vat skoj ( lan 401 (3) i la no vi 423–424 Za ko-
na o ob ve znim od no si ma) i Ma ke do ni ji ( lan 489-490 Za ko na o obli ga ci o nim od no si ma i 
lan 22 Za ko na o za šti ti po tro ša a) da je pra va po tro ša i ma na spram pro dav ca i pro iz vo a a 

po pi ta nju ga ran ci je (iz da te kao ga rant ni list).
U Cr noj Go ri, po Za ko nu o za šti ti po tro ša a, sa mo je tr go vac od go vo ran za ne sa o bra-

znost ro be, osim ako dru ga i je ni je pro pi sa no za ko nom ili po tro ša  kim ugo vo rom, dok po pi-
ta nju ga ran ci je, op šte pra vi lo Za ko na o za šti ti po tro ša a je da „da va oc ga ran ci je“ mo že da bu-
de pro iz vo a , di stri bu ter, ili tr go vac gde e isti bi ti u oba ve zi da, u skla du sa za ko nom i teh ni -
kim pro pi si ma (oba ve zne ga ran ci je), is pu ni oba ve ze da te u ga ran ci ji. Ista si tu a ci ja je i u Sr bi ji 
( lan 501 et seq. Za ko na o obli ga ci o nim od no si ma, lan 21 Za ko na o za šti ti po tro ša a).

b. Zah tev sa o bra zno sti

Po pi ta nju zah te va Di rek ti ve za sa o bra zno sti tre ba za klju i ti da su ga sve ze mlje tran spo-
no va le sa od re e nom va ri ja ci jom.

Za kon o za šti ti po tro ša a Al ba ni je ( lan 29 (3)) da je de Þ  ni ci ju sa o bra zno sti pro iz vo da.
U Bo sni i Her ce go vi ni, lan 479 (4) Za ko na o obli ga ci o nim od no si ma is klju u je uzor ke 

ko ji su po ka za ni sa mo ra di in for ma ci je (ko ji ni su is klju e ni u la nu 2(2) Di rek ti ve 99/44), dok 
lan 479(2) Za ko na o obli ga ci o nim od no si ma do dat no pru ža za šti tu u slu a je vi ma ka da je pro-

da vac tre bao da zna o od re e noj svr si za ko ju ku pac na me ra va da ko ri sti ro bu ( lan 2(2)(b) Di-
rek ti ve 99/44 ob u hva ta sa mo od re e ne svr he ro be o ko ji ma su se sa gla si li po tro ša  i pro da vac). 
Za kon o za šti ti po tro ša a ni je tran spo no vao re du ko va nje na ne sa o bra zno sti ko je ni su ne znat ne.

Hr vat sko za ko no dav stvo da je ve i ni vo za šti te po tro ša a u la nu 401 (1) ta  ka 2) Za ko-
na o ob ve znim od no si ma na vo de i da e ne do sta tak po sto ja ti ako stvar ne ma po treb na svoj-
stva za po seb nu upo tre bu za ko ju je ku pac na ba vlja, a ko ja je „bi la po zna ta pro da va te lju ili 
mu je mo ra la bi ti po zna ta“. Da lja za šti ta je da ta kroz tran spo no va nje od red be Di rek ti ve o ro-
bi ko ja tre ba da se mon ti ra ( lan 2 (5) Di rek ti ve 99/44) na li sti kri te ri ju ma u la nu 401(6) i 
(7) Za ko na o ob ve znim od no si ma.

U Ma ke do ni ji od re e no pro ši re nje mo že da se na e od re i va njem oba ve ze za tr gov ca 
da pro da ili obez be di po tro ša u pro iz vo de ili uslu ge ta kvog kva li te ta i kvan ti te ta ko ji je u pot-
pu no sti u sa gla sno sti sa utvr e nim teh ni  kim zah te vi ma i pro pi si ma, sa pro pi sa nim stan dar di-
ma, nor ma ma i uslo vi ma da tim u ugo vo ru, na ve de nim uslo vi ma, kao i in for ma ci je da te od 
stra ne tr gov ca po pi ta nju pro iz vo da ili uslu ge ( lan 36 Za ko na o za šti ti po tro ša a) i pra vo na 
za me nu na mir ni ca. Po red to ga, pra vi lo ko je po sto ji u Za ko nu o obli ga ci o nim od no si ma da e 
pro da vac bi ti od go vo ran za ne do stat ke ko ji su bi li o i gled ni ali je pro da vac tvr dio da ne ma 
ne do sta ta ka, pred sta vlja vi ši ni vo za šti te. Oba ve za pred vi e na za tr gov ca da po tro ša u obez-
be di od re e nu do ku men ta ci ju (pri ru  ni ci, uput stva itd) kao i pra vi la o sa dr ža ju po tvr de o ga-
ran ci ji, i pra vi la o nji ho voj for mi (uslo vi u ve zi na i na na ko ji tre ba da bu du na pi sa ne i je zi-
ka) pred sta vlja ju od re e no pro ši re nje.

Cr no gor ski Za kon o za šti ti po tro ša a, za jed no sa uslo vi ma ko ji se na la ze u op štem za ko-
no dav stvu o pro da ji, do dao je no ve fak to re za zah tev za sa o bra znost, kao što su: ta  ne me re 
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ili ko li i na ro be; od go va ra ju a am ba la ža u skla du sa vr stom i ka rak te ri sti ka ma ro be; pro pi-
san ili do go vo ren kva li tet, a ako kva li tet ni je pro pi san ili do go vo ren – uobi a jen kva li tet ro-
ba i uslu ga; na in za utvr i va nje ili kal ku la ci ju ce ne. Ta ko e, tr go vac mo ra da pre da po tro ša-
u pro pi sa na do ku men ta (po tvr du, teh ni  ko uput stvo, uput stvo za ko ri š e nje, itd.), kao i do-

ku men ta ko ja je dao pro iz vo a , u skla du sa teh ni  kim i dru gim pro pi si ma. U od no su na ono 
što je pret hod no re e no, u slu a ju teh ni  kog pri ru  ni ka, tre ba na po me nu ti da je zah tev la na 
82. Za ko na o za šti ti po tro ša a da do ku men ta o pro iz vo du mo ra ju bi ti na pi sa na na je zi ku u 
zva ni  noj upo tre bi u Cr noj Go ri, što ako ne bu de ura e no mo že da bu de pro tu ma e no kao ne-
sa o bra znost. Po to nje je po seb no ta  no u slu a ju uput stva za in sta li ra nje i ne ko rekt ne in sta la-
ci je ko ja iz to ga pro is tek ne.

Pra vi ma po tro ša a ta ko e pri pa da pra vi lo da e tr go vac bi ti od go vo ran za ne do stat ke, 
ko ju su mo gli bi ti la ko uo e ni od stra ne kup ca, ako je iz ja vio da je ro ba bez ne do sta ta ka ili 
da ima od re e ne oso bi ne ili ka rak te ri sti ke ( lan 488(3) Za ko na o obli ga ci o nim od no si ma).

Srp ski Za kon o za šti ti po tro ša a ne sa dr ži de Þ  ni ci ju o sa o bra zno sti, dok lan 479 Za-
ko na o obli ga ci o nim od no si ma de Þ  ni še ma te ri jal ni ne do sta tak u ro bi (a ne sa o bra znost ro be 
sa ugo vo rom) i u sva kom slu a ju, Za kon o obli ga ci o nim od no si ma ne uzi ma u ob zir jav ne 
iz ja ve364.

c. Prav na sred stva

Na ci o nal no za ko no dav stvo pro u a va nih ze ma lja pred vi a ista prav na sred stva kao Di-
rek ti va.

U Al ba ni ji po tro ša  mo že da iza be re iz me u po prav ke, za me ne, od go va ra ju eg sma nje-
nja ce ne ili ras ki da ugo vo ra.

lan 18. Za ko na o za šti ti po tro ša a Bo sne i Her ce go vi ne pred vi a slo bo du iz bo ra po tro-
ša a iz me u prav nih sred sta va.

U Hr vat skoj Za kon o ob ve znim od no si ma utvr u je od re e nu hi je rar hi ju prav nih sred-
sta va, me u tim, Za kon o za šti ti po tro ša a kao lex spe ci a lis pred vi a da po tro ša  ima iz bor iz-
me u prav nih sred sta va te me ljem od re da ba Za ko na o ob ve znim od no si ma ko je se od no se na 
od go vor nost za ma te ri jal ne ne do stat ke stva ri. Za kon o ob ve znim od no si ma ide opet iz van od-
red be Di rek ti ve 99/44 da ju i kup cu pra vo na po pra vlja nje šte te pre ma op štim pra vi li ma o od-
go vor no sti za šte tu uklju u ju i šte tu iza zva nu ma te ri jal nim ne do stat kom stva ri na nje go voj 
dru goj imo vi ni ( lan 410(2) Za ko na o ob ve znim od no si ma). Si tu a ci ja je ista u Ma ke do ni ji i 
Sr bi ji365.

U Cr noj Go ri sva e ti ri prav na sred stva su na ras po la ga nju po vla sti tom iz bo ru po tro ša-
a i od mah po po ja vlji va nju ne sa o bra zno sti. Po tro ša  ima ta ko e pra vo da tra ži od šte tu, i do-

dat no (i ne za vi sno od pret hod nog).

364 Na crt pred lo ga nu di vi ši ni vo za šti te po tro ša a, jer pro pi su je da e ro ba bi ti u sa gla sno sti sa ugo-
vo rom ako je po de sna za od re e nu svr hu za ko ju je po tro ša  tra ži i ko ja je po zna ta ili je mo ra la bi ti po zna-
ta tr gov cu u vre me for mi ra nja ugo vo ra. Ovo pra vi lo je ne što ši re od zah te va Di rek ti ve da je ro ba po de sna 
za od re e nu svr hu za ko ju je po tro ša  tra ži i ko ju je ob zna nio pro dav cu u vre me for mi ra nja ugo vo ra i ko ju 
je pro da vac pri hva tio. Po red to ga, Na crt pred lo ga sa dr ži pra vi lo o ne pra vil nom in sta li ra nju ro be.

365 Na crt pred lo ga da je po tro ša u pu nu slo bo du iz bo ra iz me u prav nih sred sta va. Po tro ša  ima pra-
vo da tra ži od tr gov ca da is pra vi ne sa o bra znost bi lo po prav kom ili za me nom, u skla du sa iz bo rom po tro ša-
a. Ako se tr go vac oglu ši o zah tev po tro ša a da is pra vi ne sa o bra znost po prav kom ili za me nom, u skla du 

sa iz bo rom po tro ša a, po tro ša  ima pra vo da po pra vi ili ku pi istu ro bu na dru gom me stu, o tro šku tr gov ca. 
Tr go vac je u oba ve zi da bez od la ga nja na dok na di tro ško ve po prav ke ili ku po vi ne za za me nu na dru gom 
me stu.
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d. Ro ko vi

U Al ba ni ji pro da vac e se sma tra ti od go vor nim ka da ne sa o bra znost po sta ne vi dlji va u 
ro ku od dve go di ne od is po ru ke ro be.

U Bo sni i Her ce go vi ni po tro ša  ima pra vo da se po zo ve na ne do sta tak u ro ku od šest me-
se ci od is po ru ke, osim ka da je pro da vac znao ili ni je mo gao da ne zna za taj ne do sta tak, ka da 
to pra vo ne is ti e na kon 6 me se ci.

U Hr vat skoj je im ple men ti ran dvo go di šnji pe riod ( lan 404 (2) Za ko na o ob ve znim od-
no si ma i po et na ta  ka za op šti rok tra ja nja od go vor no sti je tre nu tak oda ši lja nja oba ve sti pro-
dav cu o ne sa o bra zno sti ( lan 422 (1) Za ko na o ob ve znim od no si ma). Me u tim, ku pac ne gu-
bi pra vo da se po zo ve na ne do sta tak ak i ka da se taj ne do sta tak po ja vi dve go di ne od is po ru-
ke pred me ta, ako je taj ne do sta tak bio po znat pro dav cu ili mu ni je mo gao osta ti ne po znat 
( lan 407 Za ko na o ob ve znim od no si ma). Za kon o ob ve znim od no si ma su spen du je taj dvo go-
di šnji pe riod dok se ro ba po pra vlja ili za me nju je ( lan 405. Za ko na o ob ve znim od no si ma).

Na vo e njem ro ka za da va nje oba ve šte nja i ro ko va za po prav ku i/ili za me nu ro be kao oba-
ve ze tr gov ca ma ke don sko za ko no dav stvo na od re e ni na in pru ža vi ši ni vo za šti te po tro ša a.

U Cr noj Go ri, op šte pra vi lo je da su pra va do stup na pod uslo vom da po tro ša  ulo ži re-
kla ma ci ju od mah na kon što po sta ne sve stan ne sa o bra zno sti (ne do stat ka) pro iz vo da a naj ka-
sni je šest me se ci na kon pre u zi ma nja pro iz vo da. Za kon o obli ga ci o nim od no si ma da lje ure u-
je ovaj pred met i pred vi a da pra va kup ca ko ji bla go vre me no oba ve sti pro dav ca o po sto ja nju 
ne do stat ka e bi ti iz gu blje na na kon is te ka jed ne go di ne, ra u na ju i od da na pre no še nja oba-
ve šte nja pro dav cu. Taj rok mo že da se pro du ži sa mo u slu a ju da je ku pac bio spre en od ko-
ri š e nja svo jih pra va zbog pro dav e ve ob ma ne. U od no su na su spen zi ju ro ko va u slu a ju po-
prav ke, za me ne i sli  nog Za kon o obli ga ci o nim od no si ma ( lan 491) pred vi a da e pred met-
ni ro ko vi po i nja ti od tre nut ka is po ru ke po pra vlje ne ro be, is po ru ke dru ge ro be, za me ne re zer-
vnih de lo va, i sli  no.

Sli  no to me, u Sr bi ji Za kon o za šti ti po tro ša a pro pi su je rok od šest me se ci od da na ku-
po vi ne. Za kon o obli ga ci o nim od no si ma sa dr ži ve o ma kra tak rok od osam da na od ot kri a da 
ku pac oba ve sti pro dav ca o ot kri ve nim ne do sta ci ma; ako se ne is ko ri sti to pra vo je iz gu blje-
no. Ako ku pac na vre me oba ve sti pro dav ca o po sto je im ne do sta ci ma u ro bi, nje go va pra va 
is ti u jed nu go di nu na kon oba ve šte nja, osim ka da pro da vac pre va ri kup ca da ne ko ri sti ta pra-
va366. 

e. Ga ran ci je 

Na ci o nal no za ko no dav stvo po pi ta nju ga ran ci ja u ze mlja ma u e sni ca ma je pri bli žno Di-
rek ti vi i u ne kim slu a je vi ma ide is pred nje nih zah te va. Hr vat ski Za kon o ob ve znim od no si-
ma ( lan 425.) pred vi a pro du že nje ga rant nog ro ka za tra ja nje po prav ke tj. nje no ob na vlja nje 
u slu a ju za me ne ili bit ne po prav ke. Ista si tu a ci ja po sto ji u ma ke don skom Za ko nu o obli ga ci-
o nim od no si ma ( lan 491), gde je do dat no ga rant ni rok po sta vljen na mi ni mum jed nu go di nu 
( lan 490). Prin cip pro du že nja/ob na vlja nja ga rant nog ro ka po sto ji ta ko e u Cr noj Go ri ( lan 
511(2)) gde e po red to ga po tro ša  ima ti pra va ko ja pro is ti u iz ga ran ci je bez ob zi ra da li je 
tr go vac is po ru io po tvr du o ga ran ci ji u pi sa noj for mi, u kom slu a ju je te ret do ka zi va nja da 
je ga ran ci ja is po ru e na na tr gov cu ( lan 19(3) Za ko na o za šti ti po tro ša a); po tro ša  e ima ti 
pra vo na na dok na du šte te za pe riod u ko me ni je mo gao da upo tre blja va ro bu od tre nut ka 

366 Na crt pred lo ga od re u je dvo go di šnji pe riod ko ji po i nje od pre la ska ri zi ka; i ne pro pi su je da 
po tro ša  mo ra da oba ve sti pro dav ca o ne sa o bra zno sti u ro ku od dva me se ca od da tu ma ka da je ot krio tu 
ne sa o bra znost ka ko bi imao ko ri sti od svo jih pra va.
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tra že nja po prav ke ili za me ne do nji ho vog iz vr še nja; ako, usled ne is prav nog funk ci o ni sa nja 
ro ba bu de za me nje na ili pot pu no po pra vlje na, ga rant ni rok e po e ti da te e is po et ka od da-
na za me ne, ili vra a nja po pra vlje nog pred me ta ( lan 510(2) Za ko na o obli ga ci o nim od no si-
ma).

Po la nu 483 srp skog Za ko na o obli ga ci o nim od no si ma, ako, usled ne do stat ka, ro ba bu-
de po pra vlje na, dru ga ro ba bu de is po ru e na, de lo vi bu du za me nje ni, i sli  no, rok po i nje da 
te e od tre nut ka is po ru ke po pra vlje ne ro be, is po ru ke dru ge ro be, za me ne re zer vnih de lo va, i 
sli  no367.

V.  Op šti ko men ta ri o ade kvat no sti pri me ne Di rek ti ve

1. Te ško e za vre me pro ce sa tran spo no va nja

Ana li za po ka zu je sle de u si tu a ci ju:
• Al ban ski za ko no da vac je na pra vio do slov no tran spo no va nje Di rek ti ve, iz o sta vlja ju i 

ne ke od red be.
• U Bo sni i Her ce go vi ni glav na pri me na Di rek ti ve je pla ni ra na za re for mu Za ko na o obli-

ga ci o nim od no si ma ko ja tek tre ba da se spro ve de. Ka ko je go re opi sa no, Za kon o za šti ti po-
tro ša a je sa mo de li mi  no tran spo no vao od red be iz Di rek ti ve 99/44, osla nja ju i se na za šti tu 
da tu u bo san sko-her ce go va  kom Za ko nu o obli ga ci o nim od no si ma. Re for ma ve  po sto je ih 
od red bi u bo san sko-her ce go va  kom Za ko nu o obli ga ci o nim od no si ma bi bi la mno go lak ša 
ne go usva ja nja pot pu no no vih pro pi sa u Za ko nu o za šti ti po tro ša a. Usva ja njem Za ko na o 
obli ga ci o nim od no si ma 2010 ve i na pro ble ma ko ji su se de si li u pro ce su tran spo no va nja bi-
la bi re še na.

• U Hr vat skoj ni je bi lo po seb nih te ško a u tran spo no va nju Di rek ti ve 99/44 u Za kon o 
ob ve znim od no si ma. Glav ni iza zov je bio ka ko da se uklo pe ve  po sto je a pra vi la o pro da ji 
sa od re e nim pra vi li ma iz Di rek ti ve 99/44368.

• Ma ke don ski za ko no da vac se su sreo sa te ško a ma u pra vlje nju raz li ke iz me u od go vor-
no sti za pro iz vo de sa ne do sta ci ma i od go vor no sti za šte te od ne is prav nih pro iz vo da tj. u tran-
spo no va nju Di rek ti ve 99/44 i Di rek ti ve 85/374/EEC, iz mi je nje ne Di rek ti vom 1999/34/EC, u 
Za ko nu o za šti ti po tro ša a, jer su obe vr ste od go vor no sti re gu li sa ne u istom po gla vlju Za ko-
na bez ja sne raz li ke iz me u te dve vr ste od go vor no sti. Za kon o za šti ti po tro ša a ne sle di pra-
vi lo utvr e no Za ko nom o obli ga ci o nim od no si ma o hi je rar hi ji prav nih sred sta va i ne ob u hva-
ta is pi ti va nje sra zmer no sti ko je po sto ji u Di rek ti vi.

• U Cr noj Go ri za ko no da vac ni je tran spo no vao is pi ti va nje sra zmer no sti, što od go va ra 
ure i va nju prav nih sred sta va bez hi je rar hi je.

• Srp ski za ko no da vac je dao na crt pot pu no no vih od red bi i sta vio ih u po se ban za kon o 
za šti ti po tro ša a; me u tim, tre ba de Þ  ni sa ti od nos iz me u od red bi gra an skog ko dek sa i od-
red bi po seb nog za ko na o za šti ti po tro ša a369.

367 Po Na cr tu pred lo ga, u slu a ju ma nje po prav ke, ga rant ni rok e se pro du ži ti za vre me u ko me je 
po tro ša  bio spre en da ko ri sti ro bu. U slu a ju ve e po prav ke ili za me ne, ga rant ni rok e po e ti da te e 
is po et ka od vre me na ka da po tro ša  ili ne ko tre e li ce osim pre vo zni ka i ko je je na zna io po tro ša , stek ne 
ma te ri jal ni po sed nad za me nje nom ro bom.

368 Pe tri  Sil vi ja, Od go vor nost za ma te ri jal ne ne do stat ke stva ri pre ma no vom Za ko nu o ob ve znim, 
Zbor nik PFR, Vol. 27, br. 1, 2006, str. 98.

369 Na crt pred lo ga sa dr ži sle de u nor mu: „U slu a ju kon ß ik ta ovog za ko na sa dru gim za ko ni ma, 
ovaj za kon (to jest: bu du i za kon o za šti ti po tro ša a) ima pre i mu  stvo.“
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2. Pra zni ne u Di rek ti vi

Ana li za sa me Di rek ti ve je ot kri la da je Di rek ti va 99/44 osta vi la od re en broj pi ta nja bez 
od go vo ra i nje ne even tu al ne do pu ne bi tre ba lo da re gu li šu:

• De Þ  ni ci ju ’ro be’, a po seb no sta tus soft ve ra i osta lih di gi tal nih pro iz vo da po pi ta nju de-
Þ  ni ci je;

• Po ja šnje nje kri te ri ju ma sra zmer no sti u Di rek ti vi;
• Pre gled ro be;
• Ro ko ve za oba ve šte nje o vi dlji vim i skri ve nim ne do sta ci ma;
• Ga ran ci ju za obez be i va nje re zer vnih de lo va i uslu ga po sle pro da je (i u ga rant nom i u 

van ga rant nom ro ku) ta ko e tre ba na ve sti;
• Uslo ve pod ko ji ma po tro ša  mo že da ko ri sti prav na sred stva;
• Do pun sku od go vor nost pro iz vo a a;
• Pi ta nje oba ve zne ga ran ci je pro iz vo a a.

VI.  Kra tak pre gled

Pre tran spo no va nja Di rek ti ve 99/44 na ci o nal ni za ko ni ze ma lja u e sni ca su sa dr ža va li 
od red be u okvi ru svo jih Za ko na o obli ga ci o nim od no si ma/Gra an skog za ko ni ka ko je re gu li-
šu pro da ju ro be, ko ji su bi li pri me nji vi na sve vr ste ugo vo ra a ne sa mo na po tro ša  ke ugo vo-
re. Sve ze mlje u e sni ce su ba rem de li mi  no tran spo no va le od red be Di rek ti ve 99/44 u nji ho-
ve Za ko ne o za šti ti po tro ša a, dok su sa mo ne ke od njih, do dat no ili ve in ski, tran spo no va le 
Di rek ti vu u nji hov op šte pri me nji vi Za kon o obli ga ci o nim od no si ma (Ma ke do ni ja, Hr vat ska, 
Cr na Go ra). Od red be Za ko na o obli ga ci o nim od no si ma ze ma lja u e sni ca, uklju u ju i one ko-
je se od no se na od go vor nost za sa o bra znost sa ugo vo rom, od no se se na tran sak ci je B2B, B2C 
i P2P. Da lje, one sa dr že po seb ne od red be o od go vor no sti is po ru i o ca za sa o bra znost pru že-
nih uslu ga sa ugo vo rom o pru ža nju uslu ga. Tran spo no va nje Di rek ti ve 99/44 u hr vat ski Za kon 
o ob ve znim od no si ma ta ko e je za re zul tat ima lo stva ra nje ne kih po seb nih pra vi la ko ji su pri-
me nji vi sa mo na po tro ša  ke tran sak ci je. Ni jed na od od red bi ze ma lja u e sni ca ne sa dr ži de Þ -
ni ci ju ro be ši ro ke po tro šnje ko ja od go va ra la nu 1(2)(b) Di rek ti ve 99/44. Ze mlje u e sni ce da-
ju de Þ  ni ci ju pro da je sa mo u okvi ru nji ho vih op šte pri me nji vih Za ko na o obli ga ci o nim od no-
si ma, uz sko ro istu for mu la ci ju da je po ugo vo ru o pro da ji pro da vac u oba ve zi da kup cu pre-
da pro da nu stvar ta ko da ku pac na njoj stek ne pra vo vla sni štva, dok je ku pac u oba ve zi da pro-
dav cu pla ti ce nu. Al ba ni ja i Sr bi ja su tran spo no va le lan 2(1) Di rek ti ve 99/44 na vo de i da 
pro da vac mo ra da is po ru i ro bu po tro ša u ko ja je u sa gla sno sti sa ugo vo rom o pro da ji. U dru-
gim ze mlja ma u e sni ca ma, uslov za is po ru ku usa gla še ne ro be pro is ti e iz od go vor no sti tr gov-
ca za ma te ri jal ne ne do stat ke (Bo sna i Her ce go vi na, Hr vat ska) ili op šte od red be o iz vr še nju 
oba ve za ka ko je do go vo re no (Ma ke do ni ja, Cr na Go ra). Al ba ni ja je je di na ze mlja u e sni ca ko-
ja u svom Za ko nu o za šti ti po tro ša a po zi tiv no de Þ  ni še kri te ri ju me za pret po stav ku sa o bra-
zno sti is po ru e ne ro be sa ugo vo rom. Za kon o obli ga ci o nim od no si ma svih dru gih ze ma lja 
u e sni ca sa dr ži spi sak slu a je va ka da ma te ri jal ni ne do sta ci po sto je a ni su pro pi sa ni kao za-
kon ske pret po stav ke (Bo sna i Her ce go vi na, Hr vat ska, Ma ke do ni ja, Cr na Go ra i Sr bi ja), na su-
prot mo de lu la na 2(2) Di rek ti ve 99/44, ko ji de Þ  ni še kri te ri ju me za sa o bra znost ro be sa ugo-
vo rom. Al ba ni ja je do slov no tran spo no va la lan 2(3) Di rek ti ve 99/44 u svoj Za kon o za šti ti 
po tro ša a, na vo de i da se ne e sma tra ti ne u sa gla še no š u u svr he ovog la na ako je, u vre me 
ka da je ugo vor bio za klju en po tro ša  znao ili ra zum no ni je mo gao ne zna ti za ovu ne sa o bra-
znost, ili ako ne sa o bra znost vo di po re klo iz ma te ri ja la ko ga je na ba vio po tro ša . U svim osta-
lim ze mlja ma u e sni ca ma, ne pro me nje na pra vi la sa za jed ni  kim po re klom iz ju go slo ven-
skog Za ko na o obli ga ci o nim od no si ma iz 1978. još uvek se pri me nju ju, gde pro da vac ni je od-
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go vo ran za ne do stat ke ako su oni bi li po zna ti kup cu u tre nut ku za klju i va nja ugo vo ra ili ako 
je bi lo ne mo gu e da oni osta nu nje mu ne po zna ti. Na ci o nal no za ko no dav stvo svih ze ma lja 
u e sni ca pred vi a prav na sred stva ko ja su na ras po la ga nju po tro ša i ma ka da po sto ji ne sa o-
bra znost ro be, ka ko je da to u la nu 3 Di rek ti ve 99/44. Ona mo gu da se na u u Za ko nu o za-
šti ti po tro ša a ili u Za ko nu o obli ga ci o nim od no si ma, ili u oba, sa od re e nim iz me na ma. Što 
se ti e iz bo ra po tro ša a iz me u prav nih sred sta va, na ci o nal no za ko no dav stvo u obla sti za šti-
te po tro ša a pred vi a slo bo du iz bo ra iz me u tih sred sta va, sa ili bez na me ta nja for mal nih 
uslo va za nji ho vo upra žnja va nje u svim ze mlja ma osim u Cr noj Go ri gde po sto ji ja sna hi je-
rar hi ja. Za ko ni o obli ga ci o nim od no si ma u Bo sni i Her ce go vi ni, Hr vat skoj, Sr bi ji i Ma ke do-
ni ji, me u tim, ka da re gu li šu prav na sred stva, ko ja se iz me u osta log od no se na sve tran sak ci-
je, da ju re do sled ko jim ona mo gu da se upra žnja va ju. Ka da se raz ma tra do stup nost od re e-
nog prav nog sred stva lan 3 (3) Di rek ti ve 99/44 zah te va da se u ob zir uzme prin cip sra zmer-
no sti. Ova od red ba je tran spo no va na do slov ce iz Di rek ti ve sa mo u za ko no dav stvu Al ba ni je. 
Me u tim, prin cip sa vje sno sti i po šte nja na ko jem oba ve ze tre ba da se za sni va ju ka ko je pro-
pi sa no za ko ni ma Bo sne i Her ce go vi ne, Hr vat ske, Sr bi je, Ma ke do ni je i Cr ne Go re vo di ka tu-
ma e nju pra vi la o od go vor no sti za ne sa o bra znost u istom zna e nju ko ja ima ju ona iz Di rek ti-
ve 99/44. U pro u e nim ze mlja ma ne ma sli  nog mo de la ka da se do e do tran spo no va nja pra-
vi la o ne mo gu  no sti pro pi sa nim u la nu 3 pa ra graf (3) Di rek ti ve 99/44. Ne ma tran spo zi ci je 
u al ban skom za ko no dav stvu, dok u Bo sni i Her ce go vi ni, Hr vat skoj, Sr bi ji, Ma ke do ni ji i Cr-
noj Go ri pri me nom pra vi la o ne mo gu  no sti is pu nje nja, mo gu se po sti i isti re zul ta ti kao što 
je pro pi sa no Di rek ti vom 99/44. Na ci o nal ni pro pi si u okvi ru zna e nja „bes plat no“ ka ko je ure-

e no u la nu 3 pa ra graf (4) Di rek ti ve 99/44, sa ne kim raz li ka ma u tek stu po sto je u za ko no-
dav stvu svih pro u a va nih ze ma lja. lan 5 (1) Di rek ti ve 99/44 na vo di da je pro da vac od go vo-
ran za ne sa o bra znost ko ja se po ja vi u ro ku od 2 go di ne od is po ru ke. Na ci o nal no za ko no dav-
stvo pro u a va nih ze ma lja se raz li ku je. U Al ba ni ji, Bo sni i Her ce go vi ni i Hr vat skoj taj rok je 
2 go di ne, dok je u Ma ke do ni ji i Cr noj Go ri 1 go di na. U Sr bi ji taj pe riod je 6 me se ci. Tre ba na-
po me nu ti da na ci o nal no za ko no dav stvo Bo sne i Her ce go vi ne, Hr vat ske, Sr bi je, Ma ke do ni je 
i Cr ne Go re pra vi raz li ku iz me u vi dlji vih i skri ve nih ne do sta ta ka i da je raz li i te ro ko ve u 
okvi ru pe ri o da od go vor no sti ka da po tro ša  mo že da is ko ri sti prav na sred stva u za vi sno sti od 
vr ste ne do stat ka. Op ci ja da se sma nji dvo go di šnji pe riod dat u la nu 7 (1) Di rek ti ve 99/44 je 
tran spo no va na sa mo u za ko no dav stvu Hr vat ske. Op ci ja da se pred vi di da po tro ša  mo ra da 
oba ve sti pro dav ca o ne sa o bra zno sti u ro ku od 2 me se ca od da na ka da je po tro ša  to ot krio ka-
ko je da to u la nu 5 pa ra graf (2) Di rek ti ve 99/44 ni je is ko ri šte na sa mo u Al ba ni ji. Op ci ja za 
su spen zi ju dvo go di šnjeg pe ri o da ni je tran spo no va na u za ko no dav stvo Al ba ni je i Bo sne i Her-
ce go vi ne. Sve ze mlje osim Bo sne i Her ce go vi ne ge ne ral no usva ja ju pra vi la o pret po stav ci ne-
sa o bra zno sti u pr vih 6 me se ci iz la na 5 (3) Di rek ti ve 99/44. Po tro ša  ne e ima ti pra vo na ras-
kid ugo vo ra u slu a ju ma nje ne sa o bra zno sti ka ko je pro pi sa no u la nu 3 pa ra graf (6) Di rek ti-
ve 99/44 u svim ze mlja ma osim u Bo sni i Her ce go vi ni. Na vod iz Ali ne je 15 da se za slu aj 
ka da po tro ša  ima pra vo na po vrat ku pov ne ce ne mo že pred vi dje ti od bi ja nje na ra un upo tre-
be ro be od stra ne po tro ša a od vre me na is po ru ke, mo že se na i u pra vi li ma o efek ti ma ras ki-
da ugo vo ra ko je ure u je op šte ugo vor no pra vo ze ma lja. Pro u e ne ze mlje, ma da sa ne kim iz-
me na ma, ge ne ral no is pu nja va ju uslov la na 6 Di rek ti ve 99/44. Uslov la na 4 Di rek ti ve 99/44 
je tran spo no van u po tro ša  ko za ko no dav stvo Al ba ni je, dok u Bo sni i Her ce go vi ni, Hr vat-
skoj, Sr bi ji, Ma ke do ni ji i Cr noj Go ri to pi ta nje je re gu li sa no u od red ba ma za ko na o obli ga ci-
o nim od no si ma za ugo vor nu i va nu go vor nu od go vor nost za šte tu. lan 7 (1) Di rek ti ve 99/44 
je tran spo no van u okvi ru svog zna e nja u svim ze mlja ma. Na ci o nal no za ko no dav stvo svih 
pro u a va nih ze ma lja se oslo ni lo na od red bu la na 8 Di rek ti ve 99/44 u ci lju obez be i va nja vi-
šeg ni voa za šti te po tro ša a, ili u nji ho vim za ko ni ma o za šti ti po tro ša a ili u ve zi tih za ko na 
sa za ko nom o obli ga ci o nim od no si ma. 
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3. deo:
BU DU  NOST PO TRO ŠA  KOG UGO VOR NOG PRA VA 

U EVROP SKOJ UNI JI I ZE MLJA MA U E SNI CA MA

A.  PRE GLED PRED LO GA KO MI SI JE O „DI REK TI VI EVROP SKOG 
PAR LA MEN TA I SA VE TA O PRA VI MA PO TRO ŠA A“

Emi lia i ka ra

I.  Uvod

Da na 8. ok to bra 2008., Ko mi si ja je ob ja vi la svoj Pred log „Di rek ti ve Evrop skog Par la men ta 
i Sa ve ta o pra vi ma po tro ša a“370. Ova ho ri zon tal na di rek ti va, ko ja se za sni va na pot pu noj ci-
lja noj har mo ni za ci ji tre ba da pro me ni i sje di ni sa dr žaj Di rek ti ve 85/577, Di rek ti ve 93/13, Di-
rek ti ve 97/7 i Di rek ti ve 99/44 i isto vre me no uki ne te di rek ti ve. Taj pred log je u sa vje to dav-
nom Me mo ran du mu oprav dan i nje ni com da je prin cip mi ni mal ne har mo ni za ci je do veo do 
ras cep ka nog re gu la tor nog okvi ra ši rom Evro pe, a „ko ji uzro ku je zna aj ne tro ško ve usa gla ša-
va nja bi zni su ko ji že li tr go va ti pre ko gra ni  no“ s jed ne stra ne i re zul ti ra ni skim ni vo om po ve-
re nja po tro ša a u pre ko gra ni  nu ku po vi nu s dru ge stra ne371. Pred lo že na Di rek ti va e se od no-
si ti na ugo vo re o pro da ji i uslu ga ma za klju e ne iz me u tr gov ca i po tro ša a372, dok su ugo vo-
ri o Þ  nan sij skim uslu ga ma is klju e ni, osim za od re e ne ugo vo re za klju e ne iz van po slov nih 
pro sto ri ja tr gov ca, od re e ne ne pra vi  ne od red be ugo vo ra i od re e ne op šte od red be373.

II.  Struk tu ra

Pred log je po de ljen u se dam po gla vlja. Po gla vlje I. da je za jed ni  ke de Þ  ni ci je poj mo va 
„po tro ša “, „tr go vac“, „ugo vor o pro da ji“ i 17 dru gih de Þ  ni ci ja ( lan 2.). Ono ta ko e re gu li-
še prin cip pot pu ne har mo ni za ci je ( lan 4.). Po gla vlje II. se od no si na oba ve ze pru ža nja pred-
ugo vor nih in for ma ci ja u svim ugo vo ri ma o pro da ji i pru ža nju uslu ga za klju e nim iz me u po-
tro ša a i tr gov ca. Po seb ne ob ve ze pru ža nja in for ma ci ja i pra vo na od u sta nak za ugo vo re sklo-
plje ne na da lji nu i ugo vo re sklo plje ne iz van po slov nih pro sto ri ja tr gov ca re gu li sa ni su u Po-
gla vlju III. ( lan 8.). Za ugo vo re sklo plje ne iz van po slov nih pro sto ri ja tr gov ca po sto ji stan-
dard ni obra zac za od u sta nak u Anek su I (B) Pred lo ga ko ji mo ra da bu de uklju en u na rudž be-
ni cu tr gov ca. Po gla vlje IV. sa dr ži od red be ko je su pro pi sa ne u Di rek ti vi 99/44 i Po gla vlje V. 
od red be ko je su re gu li sa ne u Di rek ti vi 93/13. Po gla vlje V. pra ti Aneks II, ko ji sa dr ži ta ko zva-
nu „cr nu li stu“ ne pra vi  nih ugo vor nih od red bi, i Aneks III, ko ji re gu li še uslo ve ugo vo ra za 

370 COM(2008) 614 Þ  nal.
371 Ibid., 2.
372 lan 3 Pred lo ga.
373 lan 3 (2) Pred lo ga.
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ko je se pre su mi ra da su ne pra vi  ni. Po gla vlje VI. sa dr ži iz me u osta log od red be o tran spo no-
va nju Di rek ti ve i Po gla vlje VII. za vr šne od red be.

III.  Ci lja na pot pu na har mo ni za ci ja

Te me ljem la na 4. Pred lo ga ze mlje la ni ce ne sme ju za dr ža ti ili pro pi sa ti u svo jem na ci-
o nal nom pra vu, od red be ko je od stu pa ju od onih pro pi sa nih u ovoj Di rek ti vi, uklju u ju i ma-
nje ili vi še strikt ne od red be da se obez be di raz li it ni vo za šti te po tro ša a. Iako Pred log na vo-
di da se ova ho ri zon tal na Di rek ti va za sni va na pot pu noj ci lja noj har mo ni za ci ji374, pre gled 
Pred lo ga ot kri va da se sko ro kod svih me ra ra di o pot pu noj har mo ni za ci ji375. Za raz li ku od 
do sa da šnjih di rek ti va za za šti tu po tro ša a, ko je su se za sni va le na prin ci pu mi ni mal ne har mo-
ni za ci je i do zvo lja va le ze mlja ma la ni ca ma da usva ja ju ili za dr ža va ju po volj ni je od red be za 
za šti tu po tro ša a na pod ru  ju ko je su po kri va le, no va Di rek ti va za bra nju je od stu pa nja u tran-
spo no va nju.

IV.  De Þ  ni ci je

Mno ge za jed ni  ke de Þ  ni ci je re gu li sa ne u Po gla vlju I. Pred lo ga su pro me nje ne i pro ši re-
ne ka ko bi ob u hva ti le ši rok op seg tran sak ci ja. Na pri mer, de Þ  ni ci je „ugo vo ra o pro da ji“376, 
„ugo vo ra o uslu ga ma377“, i „ugo vo ra o pro da ji na da lji nu“ po kri va ju ve i nu svih po tro ša  kih 
tran sak ci ja378. lan 2(6) Pred lo ga uvo di no vu i po jed no sta vlje nu de Þ  ni ci ju za „ugo vo re o pro-
da ji na da lji nu“ kao sva ki ugo vor o pro da ji ro be ili pru ža nju uslu ga gde tr go vac, u svr hu za-
klju e nja ugo vo ra, is klju i vo ko ri sti jed no ili vi še sred sta va da ljin ske ko mu ni ka ci je. Na osno-
vu la na 2(8) Pred lo ga „ugo vor iz van po slov nih pro sto ri ja“ je sva ki ugo vor o pro da ji ro be ili 
pru ža nju uslu ga sklo pljen iz van po slov nih pro sto ri ja tr gov ca uz isto vre me no Þ  zi  ko pri su-
stvo tr gov ca i po tro ša a ili sva ki ugo vor o pro da ji ro be ili pru ža nju uslu ga po nu du za skla pa-
nje ko je ga je dao po tro ša  u istim okol no sti ma. Ugo vo ri iz van po slov nih pro sto ri ja po sto je 
ak i ako je ugo vor o pro da ji ro be ili pru ža nju uslu ga za klju en u po slov nim pro sto ri ja ma tr-

gov ca ali su pre go vo ri vo e ni iz van po slov nih pro sto ri ja tr gov ca379, a po slov ne pro sto ri je ob-
u hva ta ju i pi ja  nu te zgu i štand na saj mu gde tr go vac oba vlja svo ju ak tiv nost na re dov noj ili 
pri vre me noj ba zi380. lan 2(18) Pred lo ga za me nju je iz raz „ga ran ci ja“ ka ko se upo tre blja va u 
Di rek ti vi 99/44 sa iz ra zom „ko mer ci jal na ga ran ci ja“. Me u tim, de Þ  ni ci ja je osta la sli  na, 
osim iz ba ci va nja jed nog de la de Þ  ni ci je, to jest „da na bez do dat nih tro ško va“. Ova no va for-
mu la ci ja vo di ka uklju i va nju ga ran ci je ko ja mo že bi ti ku plje na („pro ši re ne ga ran ci je“). Po-
jam „po tro ša a“ je pro me njen i uklju u je svr he ko je su iz van nje go vog „za na ta“ kao i uobi a-
je no iz van „za ni ma nja, po sla ili pro fe si je“ u te ku im di rek ti va ma o za šti ti po tro ša a381. Pred-

374 COM(2008) 614 Þ  nal, str. 4,5.
375 Op šti iz u ze tak od pot pu ne har mo ni za ci je je sa dr žan u la nu 3 (1) Pred lo ga, ko ji de Þ  ni še po lje 

pri me ne, na i me ugo vo re o pro da ji ro be i ugo vo re o pru ža nju uslu ga ko ji se skla pa ju iz me u tr go va ca i 
po tro ša a. Od stu pa nje od ovog op šteg pra vi la je do zvo lje no u ne kim dru gim od red ba ma ko je se od no se na 
pra vo dr ža va la ni ca, na pri mer u la nu 6 (2) Pred lo ga na osno vu ko ga e se po sle di ce bi lo ko je po vre de 
ob ve ze pru ža nja in for ma ci ja ( lan 5) od re i va ti u skla du sa mje ro dav nim na ci o nal nim pra vom.

376 lan 2 (3) Pred lo ga.
377 lan 2 (5) Pred lo ga.
378 C. Twigg-Fle sner, D. Met cal fe, The pro po sed Con su mer Rights Di rec ti ve – less ha ste, mo re 

tho ught?, Euro pean Re vi ew of Con tract Law 2009, http://ssrn.com/ab stract=1345783, po sled nja po se ta 
19.2.2010, 2.

379 lan 2 (8) Pred lo ga.
380 lan 2 (9) Pred lo ga.
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log ko ri sti iz raz „tr go vac“ i za me nju je sve raz li i te iz ra ze ko ji se ko ri ste u ak tu el nim di rek ti-
va ma, kao što su „is po ru i lac“, „pro da vac“, „tr go vac“ ili „pro da vac ili is po ru i lac“. „Tr go-
vac“ se de Þ  ni še kao Þ  zi  ko ili prav no li ce ko je „de lu je u svr hu ko ja se od no si na nje go vo za-
ni ma nje, po sao, za nat ili pro fe si ju“, uz do da tu re fe ren cu „sva ko ko de lu je u ime i za ra un tr-
gov ca“382.

V.  Oba ve ze pru ža nja in for ma ci ja

Po tro ša  kim in for ma ci ja ma se ba vi Po gla vlje II. ( lan 5. do 7. Pred lo ga). lan 5 (1) 
Pred lo ga pro pi su je ob ve zu tr gov ca na pru ža nje op ih in for ma ci ja, osim ako su one ve  o i-
gled ne iz kon tek sta. Te in for ma ci je se od no se na pri mer na glav ne ka rak te ri sti ke pro iz vo da, 
adre su i iden ti tet tr gov ca, ce nu i uslo ve pla a nja, is po ru ku, iz vr še nje ugo vo ra, itd., i jed nom 
pru že ne one po sta ju deo ugo vo ra383. lan 7. Pred lo ga re gu li še po seb ne uslo ve za pru ža nje in-
for ma ci ja za po sred ni ke. Po red ob ve ze pru ža nja op ih in for ma ci ja iz Po gla vlja II., Po gla vlje 
III. pred vi a u svom la nu 9. ob ve ze pru ža nja po seb nih in for ma ci ja za ugo vo re sklo plje ne na 
da lji nu i ugo vo re sklo plje ne iz van po slov nih pro sto ri ja tr gov ca, kao što su in for ma ci je o na i-
nu pla a nja, is po ru ci i iz vr še nju ugo vo ra, o uslo vi ma i pro ce du ra ma za ostva ri va nje pra va na 
od u sta nak, o po slov noj adre si tr gov ca na ko ju po tro ša i mo gu da upu u ju re kla ma ci je itd. 
Gle de ugo vo ra sklo plje nih iz van po slov nih pro sto ri ja tr gov ca, te in for ma ci je e se da va ti u 
na rudž be ni ci ( lan 10. Pred lo ga) dok e kod ugo vo ra sklo plje nih na da lji nu, bi ti pru že ne ili 
na i nje ne do stup nim po tro ša u pre za klju e nja ugo vo ra ( lan 11. Pred lo ga).

VI.  Pra vo na od u sta nak

la no vi 12. do 19. Pred lo ga re gu li šu pra vo na od u sta nak za ugo vo re sklo plje ne na da lji-
nu i ugo vo re sklo plje ne po slov nih pro sto ri ja tr gov ca. Za raz li ku od ro ka od se dam da na pro-
pi sa nog u ak tu al nim di rek ti va ma, rok za od u sta nak se pro du ža va na 14 da na. Što se ti e ugo-
vo ra sklo plje nih iz van po slov nih pro sto ri ja tr gov ca rok za od u sta nak po i nje te i ka da po tro-
ša  pot pi še na rudž be ni cu ili, u od go va ra ju im okol no sti ma, ka da je pri mio nje nu ko pi ju na 
dru gom traj nom me di ju mu, a za ugo vo re sklo plje ne na da lji nu po i nje te i ka da je po tro ša  
do šao u ma te ri jal ni po sed ro be ili u slu a ju pru ža nja uslu ga od da na za klju e nja ugo vo ra384. 
Me u tim, ako tr go vac ni je po tro ša u dao in for ma ci ju o pra vu na od u sta nak, rok za od u sta nak 
is ti e tri me se ca na kon što je tr go vac u pot pu no sti iz vr šio osta le ugo vor ne oba ve ze385. Ka da 
ostva ru je svo je pra vo na od u sta nak po tro ša  mo ra „da oba ve sti tr gov ca o svo joj od lu ci o od-
u stan ku na ne kom traj nom me di ju mu“, bi lo svo jim re i ma, ili ko ri ste i stan dard ni obra zac za 
od u sta nak iz Anek sa I (B)386. Ni ka kvi dru gi for mal ni zah te vi ne mo gu se do da ti na stan dard-
ni obra zac za od u sta nak. Gle de ugo vo ra o pro da ji na da lji nu za klju e nih pu tem in ter ne ta, tr-
go vac mo že do dat no omo gu i ti po tro ša u da elek tron skim pu tem po pu ni i pre da stan dard ni 
obra zac za od u sta nak na web si te-u tr gov ca u kom slu a ju e tr go vac po sla ti po tro ša u po tvr-
du o pri je mu tog od u stan ka. Ostva re nje pra va na od u sta nak e ima ti u i nak pre stan ka oba ve-
za ugo vor nih stra na387. Na kon od u stan ka, tr go vac mo ra da na dok na di sva ko pla a nje pri mlje-

381 lan 2 (1) Pred lo ga.
382 lan 2 (2) Pred lo ga.
383 lan 5 (3) Pred lo ga.
384 lan 12 (2) Pred lo ga.
385 lan 13 Pred lo ga.
386 lan 14 Pred lo ga.
387 lan 15 Pred lo ga.
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no od po tro ša a u ro ku od 30 da na, ali mo že da sa e ka dok po tro ša  vra ti ro bu388. U slu a ju 
od u stan ka po tro ša  je u oba ve zi da vra ti ro bu tr gov cu u ro ku od 14 da na od da na ka da je sa-
op io svoj od u sta nak, osim ako tr go vac po nu di da po ku pi ro bu. Po tro ša u se mo gu na pla ti ti 
sa mo di rekt ni tro ško vi za vra a nje ro be i mo že bi ti od go vo ran sa mo za uma nje nu vred nost ro-
be kao po sle di ce ru ko va nja ro bom na na in druk i ji od onog ko ji je nu žan za osi gu ra nje pri-
ro de i funk ci o ni sa nja ro be. Ako tr go vac ni je pra vil no oba ve stio po tro ša a o nje go vom pra vu 
na od u sta nak, po tro ša  ne e bi ti uop šte od go vo ran. Po tro ša  ne e sno si ti tro ško ve za uslu ge 
ko je su u pot pu no sti ili de li mi  no pru že ne to kom tra ja nja ro ka za od u sta nak ka da za ugo vor 
vri je di pra vo na od u sta nak389. Niz iz u ze ta ka od pra va na od u sta nak je re gu li sa no u la nu 19. 
Pred lo ga i mo gu se po de li ti u iz u zet ke ko ji se od no se na ugo vo re o pro da ji na da lji nu ( lan 
19(1))390 i iz u zet ke ko ji se od no se na ugo vo re sklo plje ne iz van po slov nih pro sto ri ja tr gov ca 
( lan 19(2)). lan 20. Pred lo ga is klju u je pri me nu ce log Po gla vlja III. u od no su na od re e ne 
ugo vo re pro da je na da lji nu i ugo vo re sklo plje ne iz van po slov nih pro sto ri ja tr gov ca.

VII.  Ugo vo ri o pro da ji

Po gla vlje IV. re gu li še osta la pra va po tro ša a spe ci Þ  na za ugo vo re o pro da ji i ob u hva ta, 
uz va žne mo di Þ  ka ci je, od red be sa dr ža ne u Di rek ti vi 99/44. Dok su ve i na va žnih od red bi o 
su klad no sti, o pro dav e voj objek tiv noj od go vor no sti za ne su klad nost, o kri te ri ju mi ma za oce-
nji va nje ne su klad no sti, o prav nim sred stvi ma i o ko mer ci jal nim ga ran ci ja ma, pre u ze te, uve-
de ne su i od re e ne no ve od red be391. Te me ljem la na 21. Pred lo ga ovo Po gla vlje se pri me nju-
je na ugo vo re o pro da ji, a u slu a ju ugo vo ra kom bi no va ne svr he i ji pred met pred sta vlja ju i 
ro be i uslu ge, ovo se Po gla vlje pri mje nju je sa mo na ro bu. Pri mje nju je se i na ugo vo re za is-
po ru ku ro be ko ja se tek mo ra iz ra di ti ili pro iz ve sti. Me u tim, Po gla vlje se ne od no si na za-
mjen ske de lo ve ko je tr go vac za me ni pri li kom ot kla nja nja ne do stat ka su klad no sti ro be po-
prav kom pre ma la nu 26. Pred lo ga. Ta ko e dr ža ve la ni ce mo gu da oda be ru da ne pri me ne 
od red be ovog Po gla vlja na pro da ju po lov ne ro be na jav nim auk ci ja ma. Pred log uvo di no ve 
od red be o is po ru ci i pre la sku ri zi ka u la no vi ma 22 i 23. Tr go vac is po ru u je ro bu pre no som 
ma te ri jal nog po se da na po tro ša a ili na ne ko tre e li ce raz li i to od pre vo zni ka i ozna e no od 
po tro ša a, u ro ku od mak si mum tri de set da na od za klju e nja ugo vo ra392. Ka da tr go vac ne is-
pu ni svo ju oba ve zu is po ru ke, po tro ša  ima pra vo na na dok na du sva kog pla e nog iz no sa u ro-
ku od 7 da na od da tu ma od re e nog za is po ru ku393. Na osno vu la na 23 (1) pred lo ga „ri zik od 
gu bit ka ili ošte e nja ro be pre la zi na po tro ša a ka da on ili tre e li ce, raz li i to od pre vo zni ka i 
ozna e no od stra ne po tro ša a stek ne ma te ri jal ni po sed ro be“. Ako po tro ša  ili ne ko tre e li-
ce, raz li i to od pre vo zni ka, ozna e no od stra ne po tro ša a ne pre du zme ra zum ne me re u svr-
hu pre u zi ma nja ma te ri jal nog po se da nad ro bom, ri zik e pre i na po tro ša a u vre me is po ru ke 
ko je je do go vo re no iz me u ugo vor nih stra na394. Dru gu no vi nu pred sta vlja raz li it pri stup 
Pred lo ga u od no su na prav na sred stva po tro ša a u slu a ju ne su klad no sti. Iako li sta prav nih 
sred sta va osta je su štin ski ista i ob u hva ta po prav ku ili za me nu, sma nje nje ce ne i ras kid ugo vo-

388 lan 2 (16) Pred lo ga.
389 lan 17 Pred lo ga.
390 Na pr. na osno vu la na 19 (1) lit. a) Pred lo ga ka da pru ža nje uslu ge po i nje za vre me tra ja nja ro ka 

za od u sta nak uz sa gla snost po tro ša a, ne po sto ji pra vo na od u sta nak.
391 H.-W. Mic klitz, N. Re ich, “Cróni ca de una mu er te anun ci a da: The Com mis sion pro po sal for a 

‘Di rek ti va on con su mer rights”, Com mon Mar ket Law Re vi ew, 46/2009., str. 501.
392 lan 22 (1) Pred lo ga.
393 lan 22 (2) Pred lo ga.
394 lan 23 (2) Pred lo ga.
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ra, lan 26 (2) Pred lo ga da je „tr gov cu“ pra vo da iza be re iz me u po prav ke i za me ne. Po tro ša  
mo že da iza be re prav na sred stva sa mo pod ogra ni e nim uslo vi ma u la nu 26(3) i (4) Pred lo-
ga395. Ako tr go vac do ka že da je ot kla nja nje ne su klad no sti po prav kom ili za me nom ne za ko ni-
to, ne mo gu e ili ne sra zmer no, po tro ša  mo že da iza be re iz me u sma nje nja ce ne i ras ki da ugo-
vo ra396. Me u tim, po tro ša  mo že da ras ki ne ugo vor sa mo ako ne su klad nost ni je ne znat na. Za 
raz li ku od Di rek ti ve 99/44, Pred log ja sno re gu li še u svom la nu 27(2) da po tro ša  mo že da 
tra ži na kna du šte te za sva ki gu bi tak ko ji ni je is pra vljen u skla du sa la nom 26 o prav nim sred-
stvi ma. Va žna pro me na se od no si na ro ko ve, gde no vi lan 28(4) Pred lo ga na me e ob ve zu po-
tro ša u da oba ve sti tr gov ca o ne su klad no sti u ro ku od 2 me se ca od ot kri va nja. 

VI II.  Ugo vor ne od red be

Po gla vlje V. Pred lo ga uklju u je od red be sa dr ža ne u Di rek ti vi 93/13.397 Na osno vu la na 
30(1) Pred lo ga, Po gla vlje V. se od no si na od red be ugo vo ra ko je je una pred sa sta vio tr go vac 
ili ne ko tre e li ce, na ko je je po tro ša  pri stao a da ni je imao mo gu  nost da uti e na nji hov sa-
dr žaj, po seb no na una pri jed for mu li ra ne stan dard ne ugo vo re. Ako je po tro ša  imao mo gu -
nost uti ca nja na ne ke od njih, Po gla vlje V. se još uvek od no si na osta le od red be ugo vo ra ko ji 
i ne deo ugo vo ra398. lan 31. Pred lo ga uvo di no ve zah te ve za tran spa rent nost, pod ko ji ma 

ugo vor ne od red be mo ra ju, iz me u osta log, bi ti „do stup ne po tro ša u na na in ko ji mu da je 
stvar nu mo gu  nost da se upo zna sa nji ma pre skla pa nja ugo vo ra“.399 Ta ko e, tr gov cu je po-
treb na sa gla snost po tro ša a po pi ta nju sva kog do dat nog pla a nja po vrh pla a nja pred vi e nog 
za glav nu ugo vor nu oba ve zu tr gov ca. Ako tr go vac ko ri sti stan dard ne op ci je tra že i od po tro-
ša a da od bi je u ci lju iz be ga va nja do dat nog pla a nja, po tro ša  ima pra vo na na dok na du ovog 
pla a nja400. Is klju e nja pret hod no sa dr ža na u la nu 4 (2) Di rek ti ve 93/13 su sa da re gu li sa na 
u la nu 32 (3) Pred lo ga, ko ji glav ni pred met ugo vo ra i ade kvat nost ci je ne is klju u je od ocje-
ne po šte nja. Pre ma la nu 37 Pred lo ga po tro ša  ne e bi ti oba ve zan ugo vor nim od red ba ma ko-
je su ne po šte ne, pri e mu se ugo vor ne od red be pro pi sa ne na „cr noj li sti“ u Anek su II sma tra-
ju ne po šte ni ma u svim okol no sti ma ( lan 34.), a ugo vor ne od red be pro pi sa ne „si vom li stom“ 
u Anek su III, se sma tra ju ne po šte ni ma osim ako je tr go vac do ka zao da su ugo vor ne od red be 
po šte ne ( lan 35.). Li sta u Anek su III Pred lo ga je ve o ma sli  na li sti iz Anek sa Di rek ti ve 
93/13. Me u tim, ima ne ko li ko ma njih pro me na i ne ko li ko od re da ba za ko je je pret hod no po-
sto ja la obo ri va pre sum ci ja da su ne po šte ne une te su na „cr nu li stu“ u Anek su II Pred lo ga.

IX. Za klju  ci

Pred log Ko mi si je o Di rek ti vi o pra vi ma po tro ša a pred sta vlja va žan deo za ko no dav-
stva, ko ji po ku ša va da raz vi je ko he ren tan set pra vi la u evrop skom po tro ša  kom ugo vor nom 
pra vu. Uvo e nje je din stve nih za jed ni  kih de Þ  ni ci ja, pra vi la o oba ve za ma pru ža nja in for ma-
ci ja i cen tral no re gu li sa nje pra va na od u sta nak za ugo vo re sklo plje ne na da lji nu i ugo vo re 
sklo plje ne iz van po slov nih pro sto ri ja tr gov ca tre ba da uti u na ak tu el nu frag men ti sa nost re gu-

395 lan 3 (5) Di rek ti ve 99/44 je za me njen la nom 26 (4) Pred lo ga, na osno vu ko ga po tro ša  mo že 
pri be i sva kom prav nom sred stvu ko je je na ras po la ga nju pre ma pa ra gra fu 1, ka da po sto ji jed na od po seb-
nih si tu a ci ja, na pr: ka da tr go vac ni je ot klo nio ne su klad nost u ra zum nom ro ku.

396 lan 26 (3) Pred lo ga.
397 la no vi 30 do 39 Pred lo ga.
398 lan 30 (2) Pred lo ga.
399 lan 31 (2) Pred lo ga.
400 lan 31 (3) Pred lo ga.
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la ti ve u ovoj obla sti i ta ko do pri ne su prav noj si gur no sti po tro ša a. Me u tim, iz u zev ovih po-
bolj ša nja i ne kih do dat nih pra vi la, Pred log uglav nom po na vlja sa dr žaj ak tu el nih di rek ti va o 
za šti ti po tro ša a. Glav nu raz li ku pred sta vlja pre laz sa prin ci pa mi ni mal ne na prin cip pot pu ne 
har mo ni za ci je. Pri me na ovog prin ci pa e zna i ti po sti za nje vi šeg ni voa za šti te po tro ša a s 
jed ne stra ne, i sma nje nje po sto je eg ni voa za šti te po tro ša a u po je di na  nim dr ža va ma s dru-
ge stra ne. Dok je pot pu na har mo ni za ci ja po god na za od red be o od u stan ku i o ob ve za ma pru-
ža nja po seb nih in for ma ci ja, ona ni je od go va ra ju a za od red be o prav nim sred stvi ma u ugo vo-
ri ma o pro da ji i za od red be o cr noj i si voj li sti ne po šte nih ugo vor nih od red bi. Za klju  no, ia-
ko Pred log tre ba da bu de po bolj šan i re vi di ran od stra ne evrop skog za ko no dav ca, on ne sum-
nji vo pred sta vlja do bru po la znu ta  ku za bu du  nost ko he rent nog evrop skog po tro ša  kog ugo-
vor nog pra va.401 

401 Ta di sku si ja je ne dav no na sta vlje na ob ja vlji va njem Ze le ne knji ge (Green Pa per) Ko mi si je o 
op ci ja ma po li ti ke za na pre do va nje ka Evrop skom ugo vor nom pra vu za po tro ša e i bi znis, COM(2010) 
od 1. ju la 2010. Svr ha te Ze le ne knji ge je da utvr di op ci je o to me ka ko da se oja a unu tra šnje tr ži šte EU 
na pret kom u obla sti Evrop skog ugo vor nog pra va, i da se po kre nu jav ne kon sul ta ci je da bi se do bi la opre-
de lje nja i gle di šta od re le vant nih in te re snih gru pa. U tu svr hu Ko mi si ja je oku pi la eks pert sku gru pu ko ja 
pro u a va iz vo dlji vost i upo tre blji vost in stru men ta Evrop skog ugo vor nog pra va i ko ja e po mo i Ko mi si ji 
u iz bo ru od re e nih de lo va Na cr ta za jed ni  kog re fe rent nog okvi ra ko ji se di rekt no ili in di rekt no od no se na 
ugo vor no pra vo. Taj in stru ment mo že da va ri ra od neo ba ve zu ju eg do oba ve zu ju eg, za vi sno od po nu e-
nih op ci ja, gde Op ci ja 1. za vr ša va ob ja vlji va njem re zul ta ta eks pert ske gru pe, Op ci ja 2. pred vi a usva ja nje 
zva ni  nog „in stru men ta ri ju ma“ za EU za ko no dav ca, Op ci ja 3. se za sni va na do da va nju in stru men ta Evrop-
skog ugo vor nog pra va Pre po ru ci Ko mi si je upu e noj dr ža va ma la ni ca ma i Op ci ja 4. pred vi a usva ja nje 
Ured be ko ja utvr u je op ci o ni in stru ment Evrop skog ugo vor nog pra va u sva koj dr ža vi la ni ci. Da lje, Op-
ci ja 5. pre po ru u je usva ja nje Di rek ti ve o Evrop skom ugo vor nom pra vu, ko ja e har mo ni zi ra ti na ci o nal no 
ugo vor no pra vo na osno vi mi ni mal nih za jed ni  kih stan dar da. Na su prot to me Op ci ja 6. pred vi a usva ja nje 
Ured be ko ja utvr u je Evrop sko ugo vor no pra vo, dok Op ci ja 7. su ge ri še usva ja nje Ured be ko ja utvr u je 
Evrop ski gra an ski za ko nik. U za vi sno sti od re zul ta ta kon sul ta ci ja, ko je e te i od 1.7.2010 do 31.1.2011, 
Ko mi si ja e pred lo ži ti dalj nje de lo va nje do 2012.
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B.  TRAN SPO NO VA NJE PRED LO ŽE NE DI REK TI VE O PRA VI MA 
PO TRO ŠA A U NA CI O NAL NE ZA KO NE ZE MA LJA U E SNI CA

Zve zdan a e no vi , Emi lia i ka ra, Ja dran ka Da bo vi -Ana sta sov ska, 

Na da Dol la ni, Ne nad Ga vri lo vi , Ma ri ja Ka ra ni ki  Mi ri , Zla tan Me ški  

i Ne da Zdra ve va

I.   Za jed ni  ki pro ble mi u ve zi sa tran spo no va njem pred lo že ne Di rek ti ve o pra vi ma 

po tro ša a

Po sto je broj ni prak ti  ni pro ble mi ko ji mo gu da na sta nu u pro ce su im ple men ta ci je pred-
lo že ne Di rek ti ve u na ci o nal na pra va i dr ža va la ni ca i dr ža va u e sni ca. Pot pu na har mo ni za ci-
ja e is kom pli ko va ti in te gri sa nje od red bi Di rek ti ve u nji hov op šti si stem ugo vor nog pra va. U 
pre no še nju ak tu el nih di rek ti va o za šti ti po tro ša a mno ge ze mlje u e sni ce su upo tre bi le kla u-
zu lu mi ni mal ne har mo ni za ci je ka ko bi po ve a le ni vo za šti te po tro ša a. Kao po sle di ca prin ci-
pa pot pu ne har mo ni za ci je na ko me se za sni va pred lo že na Di rek ti va, te ze mlje e sa da bi ti pri-
si lje ne da sma nje svoj na ci o nal ni ni vo za šti te po tro ša a u od re e nim aspek ti ma pot pu no har-
mo ni zo va nim pred lo že nom Di rek ti vom. Na kra ju to mo že da do ve de do pa ra dok sal nog re zul-
ta ta, gde e od red be na ci o nal nog op šteg ugo vor nog pra va da te dr ža ve bi ti po volj ni je od po-
seb nih pra vi la za za šti tu po tro ša a. Na pri mer, u tran spo no va nju ob ve ze pru ža nja in for ma ci-
ja iz Pred lo ga Di rek ti ve, na ci o nal ni za ko no da vac ne e mo i da uve de ili za dr ži ni ka kav zah-
tev za do dat nim in for ma ci ja ma za tr gov ca u ve zi sa ugo vo rom o pro da ji ro be ili ugo vo rom o 
pru ža nju uslu ga za klju e nim sa po tro ša em. Još je dan va žan pro blem se od no si na za ko no-
dav nu teh ni ku, ko ja e se pri me ni ti u tran spo no va nju ove ho ri zon tal ne di rek ti ve. Iako se od 
ze ma lja u e sni ca ne zah te va da do slov no ko pi ra ju Di rek ti vu, ona e naj ve ro vat ni je bi ti im ple-
men ti ra na do slov no ka ko bi se iz be gle ne po treb ne gre ške i pre vi di. Ko na  no, ze mlje u e sni-
ce e mo ra ti da od go vo re na pi ta nje od ve li ke va žno sti, to jest ka ko i gde im ple men ti ra ti pred-
lo že nu Di rek ti vu: u okvi ru po sto je ih gra an skih za ko na ili po tro ša  kih za ko na402. Za ne ke 
od ze ma lja u e sni ca tran spo no va nje pred lo že ne Di rek ti ve mo že ak da pred sta vlja mo tiv za 
re for mu nji ho vog na ci o nal nog gra an skog pra va.

II.   Tran spo no va nje pred lo že ne Di rek ti ve o pra vi ma po tro ša a u na ci o nal no pra vo 

ze ma lja u e sni ca

1. Tran spo no va nje pred lo že ne Di rek ti ve o pra vi ma po tro ša a u al ban sko pra vo

Al ban ski za ko no da vac je usva ja njem po seb nog Za ko na o za šti ti po tro ša a ve  na pra vio 
iz bor da osta vi pra va po tro ša a iz van Gra an skog za ko ni ka. Taj pri stup je mo gao da bu de na met-
nut iz vi še raz lo ga. Je dan od glav nih raz lo ga je mo žda bio ne do sta tak vre me na. Po što je bio pod 
oba ve zom Spo ra zu ma o sta bi li za ci ji i pri dru že nju da pri bli ži i har mo ni zu je za ko no dav stvo sa 
evrop skim ac qu is i že le i da ga ran tu je po li ti ku ak tiv ne za šti te po tro ša a u krat kom vre me nu403, 

402 H. Schul te–Nölke, “The tran spo si tion of Euro pean con su mer Di rek ti vas in to the na ti o nal laws of 
the EU–Mem ber Sta tes”, Tijdschrift vo or Con su men ten recht en han del sprak tij ken, 4/2009., str. 133.

403 Spo ra zum o sta bi li za ci ji i pri dru ži va nju iz me u Evrop skih Za jed ni ca i nji ho vih dr ža va la ni ca, 
sa jed ne stra ne, i Re pu bli ke Al ba ni je, sa dru ge stra ne, ko ji je pot pi san 12. ju na 2006., stu pio je na sna gu 
1. apri la 2009., u svom la nu 6, pa sus 5 gla si: „To kom pe te go di ne na kon da tu ma stu pa nja na sna gu ovog 
Spo ra zu ma, Sa vet za sta bi li za ci ju i pri dru ži va nje e oce ni ti na pre dak ko ji je na i ni la Al ba ni ja, i od lu i e 
da je taj na pre dak do vo ljan za pre laz u dru gu fa zu u ci lju po sti za nja pu nog pri dru ži va nja...“,  

ht tp://ec.europa.eu/enlargement/pdf/albania/ st0 8164.06 _en .pdf,  p oslednja poseta 30 April 2010.



VII  POTROŠAČKO UGOVORNO PRAVO EVROPSKE UNIJE  •  723

bez sum nje al ban ski za ko no da vac bi oda brao naj kra i i naj lak ši na in da pri stu pi pro ble mi ma 
po tro ša a. Sa dru ge stra ne, usva ja nje jed nog za seb nog za ko na je mo del ko ji su ve  po nu di le 
mno ge ze mlje la ni ce, i sto ga se i ni kao pri hva tljiv pri stup re ša va nja pi ta nja za šti te po tro ša-
a i is pu nja va nja evrop skih stan dar da, što je iz gle da bi la glav na bri ga vla de i za ko no dav ca. 

Po red to ga, ima ju i u vi du da je evrop sko po tro ša  ko pra vo te ku i pro ces, iz me na jed nog po-
seb nog za ko na i ni se bo ljom i ra zum ni jom ne go iz me na Gra an skog za ko ni ka.

Što se ti e tran spo no va nja pred lo že ne Di rek ti ve, ko ja zah te va ho ri zon tal nu pot pu nu har-
mo ni za ci ju, vr lo je pred vi di vo da e al ban ski za ko no da vac iz me ni ti po sto je i Za kon o za šti ti 
po tro ša a iz 2008. Prin cip mak si mal ne har mo ni za ci je e do volj no olak ša ti rad na na cr tu od stra-
ne od go vor nih mi ni star sta va, jer e oni do slov no usvo ji ti pri stup tran spo no va nja. Ali mo že se 
ta ko e do i do za klju  ka da e tran spo no va nje pred lo že ne Di rek ti ve pred sta vlja ti naj bo lju mo-
gu  nost za usva ja nje „ve li kog re še nja“ tran spo no va nja pra va po tro ša a u Gra an ski za ko nik. 
Ta mo gu  nost mo že ak da se is ko ri sti kao oprav da nje za re vi zi ju i po bolj ša nje si ste ma ti za ci je 
i har mo ni za ci je ce log Gra an skog za ko ni ka, iz be ga va njem do sa da uo e nih si stem skih ne do-
sled no sti. Još je dan ar gu ment u ko rist tran spo no va nja pred lo ga Di rek ti ve u Gra an ski za ko-
nik je da tu ve  po sto ji ta kvo is ku stvo u Al ba ni ji. Na pri mer, Di rek ti va 85/374 o od go vor no-
sti za pro iz vod je tran spo no va na u Gra an ski za ko nik404 od nje go vog usva ja nja 1994. go di-
ne, isto se ob i sti ni lo za pra vo na od u sta nak u slu a ju pro da je od vra ta do vra ta405 ili ne kih ne-
pra vi  nih uslo va406, ko ji se u stva ri mo gu pri me ni ti na sva ku ugo vor nu stra nu. To „ve li ko re-
še nje“ u sva kom slu a ju bi zah te va lo ve o ma ja ku vo lju svih za in te re so va nih stra na.

Me u tim, i ni se da je ve ro vat ni ji pri stup iz me na Za ko na o za šti ti po tro ša a. Ta mo gu -
nost još uvek pred sta vlja pri li ku da se po stig ne ba rem unu tra šnja har mo ni za ci ja po seb nih od-
red bi o po tro ša  kim ugo vo ri ma sa op štim ugo vor nim pra vom ure e nim u Gra an skom za ko-
ni ku, sa ci ljem da se Za kon o za šti ti po tro ša a na i ni eÞ  ka sni jim i pri me nji vi jim.

2.  Tran spo no va nje pred lo že ne Di rek ti ve o pra vi ma po tro ša a u 
bo san sko-her ce go va  ko pra vo

U Bo sni i Her ce go vi ni ho ri zon tal na di rek ti va o za šti ti po tro ša a sa pri stu pom mak si mal-
ne har mo ni za ci je ve ro vat no mo že da se tran spo nu je sa mo u okvi ru za seb nog Za ko na o za šti-
ti po tro ša a. Naj va žni ji raz lo zi su po li ti  ke pri ro de, ima ju i u vi du da u prav noj obla sti ko ji 
se ta ko br zo me nja kao što je Evrop sko pra vo za šti te po tro ša a, di rek ti va ko ja sje di nju je ve-
i nu od red bi u ovoj obla sti ne e mo i da se tran spo nu je u je dan za kon ka da po li ti  ka vo lja za 

nje go vo usva ja nje ne do sta je vi še od jed ne de ce ni je. Na i me, Na crt za ko na o obli ga ci o nim od-
no si ma Bo sne i Her ce go vi ne iz 2006, ko ji je tran spo no vao ni šta ma nje od tri na est di rek ti va 
o po tro ša i ma, i Na crt za ko na o obli ga ci o nim od no si ma iz 2010., ko ga je usvo jio Sa vet Mi ni-
sta ra kao Pred log Za ko na o obli ga ci o nim od no si ma i ko ji je tran spo no vao se dam Di rek ti va, 
oba ni su pro šla za ko no dav nu pro ce du ru jer po li ti  ki pred stav ni ci en ti te ta ni su mo gli da se slo-
že da li je Bo sni i Her ce go vi ni Za kon o obli ga ci o nim od no si ma po tre ban na ni vou en ti te ta ili 
dr ža ve. Za kon o za šti ti po tro ša a ko ji je usvo jen na dr žav nom ni vou 2002 go di ne407 i ko ji je 
za me njen no vim Za ko nom o za šti ti po tro ša a u 2006408 ni je imao ni ka kvih pro ble ma te vr ste. 
Ti me je od go vo re no sa mo na pi ta nje po li ti  ki mo gu eg tran spo no va nja. Ka da se tra ži naj bo-
lji na in za tran spo no va nje, mo ra se uze ti u ob zir da Za kon o za šti ti po tro ša a, iako je pr vi 

404 Èlan 628 e t s eq., Al ban ski gr a  anski zakonik, Sl. l ist  RAl br . 1 1/94.
405 Èlan 672,  Alb an sk i gra an sk i  zakon ik
406 Èlan 6 86 , Alb ans ki  gra an ski  zakoni k
407 Za kon o za šti ti po tro ša a Sl. gla snik BiH Br. 17/02.
408 Za kon o za šti ti po tro ša a, Sl. gla snik BiH Br. 25/06.
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put usvo jen pre osam go di na, ni je ste kao go to vo ni ka kav zna aj u prak si. Du ga tra di ci ja od-
red bi o obli ga ci o nim od no si ma sa dr ža na u Za ko nu o obli ga ci o nim od no si ma je nad vla da la 
pri men lji vost Za ko na o za šti ti po tro ša a kao lex spe ci a lis u slu a ju po tro ša  kih ugo vo ra. Na 
osno vu la na 1(2) Za ko na o za šti ti po tro ša a u slu a ju sum nje ili ko li zi je od red bi tog za ko na 
i dru gog prav nog iz vo ra kao što je Za kon o obli ga ci o nim od no si ma, onaj ko ji pru ža „vi ši ni-
vo za šti te po tro ša a“ e bi ti pri me njen. Ne iz ve sno je da li bi ta kva od red ba bi la u ko li zi ji sa 
pri stu pom mak si mal ne har mo ni za ci je ho ri zon tal ne di rek ti ve. Shod no to me, sa mo do slov no 
tran spo no va nje u po se ban prav ni akt i ni se mo gu im, ali ni ti bi do pri ne lo bli žoj po ve za no sti 
iz me u Za ko na o obli ga ci o nim od no si ma i za šti ti po tro ša a, što je od ve li ke va žno sti za raz-
voj u ovoj obla sti pra va ge ne ral no, ni ti ve oj pri me ni u prak si.

3. Tran spo no va nje pred lo že ne Di rek ti ve o pra vi ma po tro ša a u hr vat sko pra vo

Od go vor na pi ta nje gde tran spo no va ti pred lo že nu Di rek ti vu o pra vi ma po tro ša a je ve o-
ma slo žen i za vi si od vi še fak to ra. Na po et ku pro ce sa pri bli ža va nja na ci o nal nog ugo vor nog 
pra va sa ac qu is, hr vat ski za ko no da vac je po ku šao da sa u va tra di ci o nal ni si stem i vred no sti 
Za ko na o ob ve znim od no si ma od e stih iz me na usva ja njem spe ci jal nog i za seb nog Za ko na o 
za šti ti po tro ša a. Ve i na di rek ti va o za šti ti po tro ša a, iz me u osta lih Di rek ti ve 85/577, 93/13, 
i 97/7, su tran spo no va ne u Za kon o za šti ti po tro ša a. Osim ako Za ko nom o za šti ti po tro ša a 
kao lex spe ci a lis-om ni je druk i je od re e no, na ob ve zno prav ne od no se iz me u po tro ša a i tr-
gov ca pri mi je nit e se od red be Za ko na o ob ve znim od no si ma kao lex ge ne ra lis-a.409 Na kon 
usva ja nja no vog Za ko na o ob ve znim od no si ma u 2005. go di ni, hr vat ski za ko no da vac je od lu-
io da tran spo no va nje tri di rek ti ve o za šti ti po tro ša a, to jest Di rek ti ve 85/374, 90/314 i 99/44 

is ko ri sti za mo der ni za ci ju po sto je ih od red bi Za ko na o ob ve znim od no si ma.410 Ko na  no, u 
im ple men ta ci ji Di rek ti ve 2008/48, hr vat ski za ko no da vac je od lu io da usvo ji po se ban Za kon 
o po tro ša  kom kre di ti ra nju411 kao lex spe ci a lis si ma u od no su na Za kon o za šti ti po tro ša a. 
Opi sa na prav na si tu a ci ja kom pli ku je pred vi a nje o mo gu im na i ni ma tran spo no va nja pred-
lo že ne Di rek ti ve o pra vi ma po tro ša a. Po du hvat hr vat skog za ko no dav ca ne e za vi si ti sa mo 
od pi ta nja sa dr žaj ne na ra vi ve  i od pi ta nja po li ti  ke i prak ti  ne pri ro de. Na pri mer, tran spo-
no va nje di rek ti ve za vi si i od vre men skog ro ka u ko me mi ni star stva ko ja vr še pri pre mu tre ba 
da is pu ne du žnost tran spo no va nja. Po što se pra vo po tro ša a sma tra po seb nim pri vat nim pra-
vom u od no su na op šte gra an sko pra vo, mo že se pret po sta vi ti da e se tran spo no va nje iz vr-
ši ti u okvi ru Za ko na o za šti ti po tro ša a. Glav ni pro blem bi bi lo tran spo no va nje pred lo že ne Di-
rek ti ve u od no su na od red be Di rek ti ve 99/44, od ko jih su ne ke tran spo no va ne iz van oba ve ze 
(su per e ro ga tory) u Za kon o ob ve znim od no si ma ka ko bi po kri le ne sa mo B2C, ve  i B2B i 
C2C ugo vo re o pro da ji. Po što je Pred log ogra ni en na B2C ugo vor ni od nos, taj na in tran spo-
no va nja ne e bi ti mo gu . Ko na  no, iako tran spo no va nje pred lo že ne Di rek ti ve tre ba da pred-
sta vlja pri li ku da se po tro ša  ko pra vo pri bli ži op štem ugo vor nom pra vu, i ni se da tran spo no-
va nje u okvi ru po seb nog po tro ša  kog za ko na, na pri mer hr vat skog Za ko na o za šti ti po tro ša-
a vi še od go va ra ci lju pred lo že ne di rek ti ve.

4. Tran spo no va nje pred lo že ne Di rek ti ve o pra vi ma po tro ša a u ma ke don sko pra vo

Ma ke don ski Za kon o obli ga ci o nim od no si ma412, usvo jen u 2001 go di ni na osno vu fun-
da men tal nih prin ci pa Za ko na o obli ga ci o nim od no si ma SFR Ju go sla vi je, je za ko no da van akt 

409 lan 2 (2) Za ko na o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09.
410 Za kon o ob ve znim od no si ma, NN br. 35/05, 41/08.
411 Za kon o po tro ša  kom kre di ti ra nju, NN br. 75/09.
412 Za kon o obli ga ci o nim od no si ma, Sl. list RMak Br. 18/2001, 4/2002, 5/2003, 84/2008, 81/2009 

i 161/2009.



VII  POTROŠAČKO UGOVORNO PRAVO EVROPSKE UNIJE  •  725

ko ji na ne ki na in slu ži kao Za ko nik o obli ga ci o nim od no si ma. Za ko no da vac je u okvi ru Za-
ko na o obli ga ci o nim od no si ma usvo jio tra di ci o nal ni si stem i me tod re gu li sa nja obli ga ci o nih 
od no sa, ta ko da su spe ci Þ  no sti po tro ša  kih od no sa re gu li sa ne Za ko nom o za šti ti po tro ša-
a413 kao lex spe ci a lis414.

Iz me ne na i nje ne u Za ko nu o obli ga ci o nim od no si ma u 2008. go di ni su na i nje ne iz me-
u osta log da obez be de od go va ra ju e tran spo no va nje Di rek ti ve 85/374, Di rek ti ve 93/13, Di-

rek ti ve 99/34 i Di rek ti ve 99/44. Za kon o za šti ti po tro ša a ka ko je opi san u De lu I ovog Iz vo-
da je ge ne ral no pri bli žan po sto je im di rek ti va ma u obla sti za šti te po tro ša a. 

Na ci o nal ni pro gram usva ja nja Ac qu is Com mu na u ta i re415 pred vi a, za dru gu po lo vi nu 
2010, iz me ne Za ko na o za šti ti po tro ša a, ta ko da se u pot pu no sti pri bli ži Di rek ti vi 2005/29/
EC i Di rek ti vi 98/27/EC. Usva ja njem Za ko na o mar ke tin gu na da lji nu po tro ša  kih Þ  nan sij skih 
uslu ga pred vi e no je tran spo no va nje Di rek ti ve 2002/65/EC u na ci o nal no za ko no dav stvo. Ta-
ko e se pla ni ra ju iz me ne re le vant nog za ko no dav stva u obla sti bez bed no sti na mir ni ca, NPAA 
ta ko e pred vi a kao je dan od krat ko ro  nih pri o ri te ta usva ja nje Za ko na o pra e nju tr ži šta, ko-
ji tre ba da obez be di prav ni okvir za osni va nje ko or di na ci o nog te la ko je e pra ti ti is pu nje nje 
za kon skih uslo va za obez be i va nje vi so kih stan dar da iz me u osta log i za šti te po tro ša a.

Iako od go va ra ju i pro gra mi i pla no vi za usva ja nje Ac qu is Com mu ni ta i re ne pred vi a ju 
ni ka kve dru ge za ko no dav ne ak tiv no sti u obla sti za šti te po tro ša a, even tu al no usva ja nje pred-
lo že ne Di rek ti ve o pra vi ma po tro ša a e uti ca ti na na ci o nal no za ko no dav stvo usled stal ne 
oba ve ze dr ža ve da svo je za ko no dav stvo pri bli ža va za ko no dav stvu Evrop ske Uni je. Me u-
tim, ka ko e taj pro ces bi ti iz vr šen je pi ta nje ko je e zah te va ti ozbilj no raz ma tra nje. Pra te i 
po sto je i pri stup u re gu li sa nju spe ci Þ  nih pi ta nja o za šti ti po tro ša a pu tem lex spe ci a lis, za 
o e ki va ti je da e glav ni me tod tran spo no va nja bi ti iz me na ma Za ko na o za šti ti po tro ša a ili 
even tu al no usva ja njem no vog za ko na. Bez ob zi ra na to, tre ba o e ki va ti da e bi ti kon tro li sa-
no ka ko (pred lo že na) Di rek ti va o pra vi ma po tro ša a ge ne ral no uti e na ugo vor ne od no se ta-
ko da se raz mo tre iz me ne Za ko na o obli ga ci o nim od no si ma.

5. Tran spo no va nje pred lo že ne Di rek ti ve o pra vi ma po tro ša a u cr no gor sko pra vo

Cr na Go ra osta je ver na pri stu pu da ve i na di rek ti va o za šti ti po tro ša a tre ba da se tran-
spo nu je u po se ban za kon o za šti ti po tro ša a, dok e ne ke od njih bi ti tran spo no va ne u dru go 
ge ne ral no ili spe ci Þ  no za ko no dav stvo. To je na in na ko ji e u 2011 go di ni bi ti po kre nu ta 
ve li ka in ter ven ci ja i, ume sto iz me na, pla ni ra se da ceo no vi tekst Za ko na o za šti ti po tro ša a 
bu de pri pre mljen i usvo jen.

U od no su na pred lo že nu Di rek ti vu o pra vi ma po tro ša a, op šte mi šlje nje u Cr noj Go ri je 
da ta kav ho ri zon tal ni in stru ment mo že da po nu di mo gu  nost za re ša va nje va žnih po tro ša  kih 
pra va i obez be i va nje nji ho ve kon zi sten ci je, dok u isto vre me mo že da do pri ne se po jed no sta-
vlji va nju od re e nih pra vi la i po dig ne svest po tro ša a o nji ho vim pra vi ma. Me u tim, isto vre-
me no, uti sak je da s ob zi rom da je u pi ta nju mak si mal na har mo ni za ci ja da mo že da ogra ni i 
prak ti  ne vred no sti ko je po tro ša  uži va pod sta rim ac qu is re ži mom i sma nji ni vo za šti te u si-
tu a ci ja ma gde su ze mlje u e sni ce ima le slo bo du da po sta ve strikt ni ja pra vi la.

413 Za kon o za šti ti po tro ša a, Sl. list RMak Br. 38/2004, 77/2007 i 103/2008.
414 la nom 2. pa ra graf 2 Za ko na o za šti ti po tro ša a, o ugo vor nim i dru gim obli ga ci o nim od no si ma 

o tr go vi ni ro be i uslu ga pri me nji va e se od red be Za ko na o obli ga ci o nim od no si ma, osim ako se dru ga i je 
na na ve de u Za ko nu o za šti ti po tro ša a.

415 Na ci o nal ni pro gram za usva ja nje Ac qu is Com mu na u ta i re, Re vi zi ja 2009, po gla vlje 3.28; http://www.
sep.gov.mk/con tent/Dokumenti/EN/00%20NA TIONAL%20PROGRAMME%20FOR%20ADOP-
TION%20OF%20THE%20ACQUIS%20COMMUNAUTAIRE%202009.pdf 
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Iz me u osta log, u prak si to zna i da još uvek tre ba po sma tra ti ka ko e iz gle da ti od nos 
iz me u za ko no dav stva o za šti ti po tro ša a i op šteg ugo vor nog pra va ka da Pred log Di rek ti ve 
o pra vi ma po tro ša a po sta ne deo cr no gor ske oba ve ze pred vi e ne Po gla vljem VI „Pri bli ža va-
nje za ko na, pri me na za ko na i pra vi la kon ku rent no sti“, i la nom 72 SAA. To se iz me u osta-
log od no si na raz ma tra nja ka ko iz be i si tu a ci ju gde bi od red be cr no gor skog op šteg ugo vor-
nog za ko na bi le po volj ni je po tro ša i ma od po seb nih pra vi la o za šti ti po tro ša a, jer pr vi osim 
B2B, C2C i P2P ugo vo ra se mo gu pri me ni ti i na B2C.

U sva kom slu a ju Cr na Go ra kao ze mlja ko ja je ve  pre da la zva ni  ne od go vo re na Upit-
nik za pri pre mu Mi šlje nja o pri ja vi za lan stvo, ko ja e ka na sta tus kan di da ta, i har mo ni za ci-
ja za ko no dav stva u pri o ri tet noj obla sti kao što je za šti ta po tro ša a e bi ti iza zov na ali je oba-
ve zna i mo že se po sti i.

6. Tran spo no va nje Pred lo ga Di rek ti ve o pra vi ma po tro ša a u srp sko pra vo

Usva ja njem okvir nog Za ko na o za šti ti po tro ša a iz 2005. go di ne, srp ski za ko no da vac je 
po ku šao, bez na ro i tog uspe ha, da u srp sko pra vo tran spo nu je po je di ne po tro ša  ke di rek ti-
ve.416 i nje ni ca što za kon ure u je ne ka pi ta nja na ko ja se od no se i po tro ša  ke di rek ti ve, ne 
zna i da je on sa tim di rek ti va ma uskla en. Od red be Za ko na o za šti ti po tro ša a ko je se mo gu 
svr sta ti u do men ugo vor nog pra va re ß ek tu ju sa svim po vr šna zna nja o po sto ja nju i sa dr ži ni 
osnov nih prin ci pa evrop skog po tro ša  kog pra va.

Ne ma in di ci ja da bi mo glo da do e do iz me na i do pu na Za ko na o obli ga ci o nim od no si-
ma417 u ci lju tran spo no va nja u srp sko pra vo bi lo ko je evrop ske po tro ša  ke di rek ti ve.418 

Ide je o na i nu na ko ji bi tre ba lo po bolj ša ti Za kon o obli ga ci o nim od no si ma uglav nom 
su in spi ri sa ne Ski com za za ko nik o obli ga ci ja ma i ugo vo ri ma. Re  je o na cr tu za ko na ko ji je 
na pi sao, i 1969. go di ne ob ja vio, pro fe sor Mi ha i lo Kon stan ti no vi , osni va  Be o grad ske ško le 
gra an skog pra va. Ju go slo ven ski Za kon o obli ga ci o nim od no si ma ra en je po ugle du na Ski-
cu. Ko mi si ja za iz ra du gra an skog za ko ni ka raz ma tra usva ja nje upra vo onih pra vi la iz Ski ce 
ko ja je 1978. go di ne iz o sta vio ju go slo ven ski za ko no da vac. Po red to ga, Ko mi si ja raz ma tra 
pri hva ta nje od re e nih re še nja do ma e sud ske prak se i upo red nog pra va. Me u tim, u iz ve šta-
ji ma Ko mi si je ne ma tra ga o uzi ma nju po tro ša  kih di rek ti va u ob zir.

Me u tim, u vre me pi sa nja ovog tek sta (jun 2010. go di ne), srp sko Mi ni star stvo tr go vi ne 
i uslu ga, kao mi ni star stvo nad le žno za po slo ve za šti te po tro ša a, okon a lo je rad na Na cr tu 
za ko na o za šti ti po tro ša a, ko ji bi tre ba lo da u e u za ko no dav nu pro ce du ru to kom je se ni 
2010. go di ne. Na crt ima za cilj tran spo no va nje evrop skih po tro ša  kih di rek ti va i har mo ni za-
ci ju srp skog pra va sa pra vom Evrop ske uni je u obla sti za šti te po tro ša a. To kom ra da na po me-
nu tom Na cr tu uze ta su u ob zir re še nja sa dr ža na u Pred lo gu Di rek ti ve o pra vi ma po tro ša-
a.419

416 Za kon o za šti ti po tro ša a, Sl. gla snik RS 79/05.
417 Za kon o obli ga ci o nim od no si ma, Slu žbe ni list SFRJ br. 29/78, 39/85, 45/89 – od lu ka USJ i 57/89, 

Slu žbe ni list SRJ No. 31/93, 22/99, 23/99, 35/99 i 44/99, Slu žbe ni list SCG br. 1/03 – Ustav na po ve lja.
418 Cf. Vla da Re pu bli ke Sr bi je. Ko mi si ja za iz ra du Gra an skog za ko ni ka, Rad na iz ra di Gra an skog 

za ko ni ka. Iz ve štaj Ko mi si je sa otvo re nim pi ta nji ma, Prav ni ži vot, Tom III, 11/2007, 5–407. Ko mi si ja za 
iz ra du Gra an skog za ko ni ka, Pred na crt. Gra an ski za ko nik Re pu bli ke Sr bi je. Dru ga knji ga. Obli ga ci o ni 
od no si, Vla da Re pu bli ke Sr bi je, Be o grad 2009, 1-451.

419 Pred log Ko mi si je za Di rek ti vu o pra vi ma po tro ša a, COM(2008) 614/3.
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C.  ME U NA ROD NO PRI VAT NO PRA VO 
U PO TRO ŠA  KIM UGO VO RI MA

Zla tan Me ški

Za šti ta po tro ša a u me u na rod nom pri vat nom pra vu Evrop ske Uni je ve in ski je za sno-
va na na la nu 6., Re gu la ti ve Rim I420, la no vi ma 15.-17. Re gu la ti ve Bri sel I421 i ko li zi o nim 
nor ma ma no ve ge ne ra ci je po tro ša  kih di rek ti va422. Sa jed ne stra ne me u sob no usa gla še ni 
Rim I i Bri sel I obez be u ju za šti tu po tro ša a pro pi su ju i nad le žnost su do va dr ža ve la ni ce 
ko ja je do mi cil na za po tro ša a, neo vi sno o i nje ni ci da li je po tro ša  tu ži telj ili tu že ni, ko ji on-
da pri me nju ju do ma e pra vo423. U ci lju obez be e nja pre ko gra ni  ne za šti te po tro ša a, lan 
15. Re gu la ti ve Bri sel I i lan 6. Re gu la ti ve Rim I sa dr že za jed ni  ki mi ni mal ni uslov, da pro-
fe si o na lac usme ra va svo je ak tiv no sti pre ma dr ža vi pre bi va li šta/re dov nog bo ra vi šta po tro ša-
a, a ugo vor spa da u pod ru  je tih ak tiv no sti. Sa dru ge stra ne ko li zi o ne nor me po tro ša  kih di-

rek ti va ima ju za cilj da obez be de pri men lji vost na ci o nal nih od red bi ko je tran spo nu ju di rek ti-
ve ka da po sto ji „bli ska ve za“ sa te ri to ri jom (jed ne ili vi še) dr ža va la ni ca, a po tro ša  ki ugo-
vor sa dr ži od red bu o iz bo ru pra va u ko rist dr ža ve ko ja ni je la ni ca. Po što te od red be po ku ša-
va ju da ga ran tu ju ni vo za šti te po tro ša a ko ga pred vi a ju di rek ti ve na spram pret po sta vlje nog 
ni žeg ni voa za šti te u dr ža va ma ko je ni su la ni ce, nji ho vo tran spo no va nje u za ko ne dr ža va ko-
je u e stvu ju u ovom pro jek tu e do bi ti smi sao ka da dr ža ve u e sni ce po sta nu la ni ce EU. Nji-
ho va oba ve za da tran spo nu ju ko li zi o ne nor me iz po tro ša  kih di rek ti va ta ko e za vi si od bu-
du  no sti „ho ri zon tal ne di rek ti ve“. U „Di rek ti vi Evrop skog Par la men ta i Sa ve ta o pra vi ma po-
tro ša a“424 ne ma ko li zi o nih nor mi a no va di rek ti va sa kon cep tom „mak si mal ne har mo ni za ci-
je“ e na osno vu svog la na 47. uki nu ti e ti ri di rek ti ve ko je su bi le pred met ove ana li ze. To 
bi re ši lo te ku e di sku si je o hi je rar hi ji nor mi iz me u tran spo no va nih ko li zi o nih nor mi iz di rek-
ti va i re gu la ti ve Rim I. Tre nut no na osno vu la na 23. re gu la ti ve Rim I ko li zi o ne nor me iz di-
rek ti va ima ju pri o ri tet nad od red ba ma iz Ri ma I425.

Re gu la ti ve Rim I i Bri sel I ne mo ra ju da se tran spo nu ju po što e one po sta ti di rekt no pri-
men lji ve im dr ža ve u e sni ce po sta nu la ni ce EU. Me u tim, nji ho va pri me na je ve  mo gu a 

420 Re gu la ti va (EZ) br. 593/2008 Evrop skog Par la men ta i Sa ve ta od 17. ju na 2008. o mje ro dav nom 
pra vu za ugo vor ne oba ve ze (Rim I), Sl. list EU L 177/6, 04/07/2008, str. 6-16.

421 Re gu la ti va Sa ve ta (EZ) br. 44/2001 od 22. de cem bra 2000. o nad le žno sti, pri zna va nju i iz vr še nju 
pre su da u gra an skim i tr go va  kim stva ri ma, Sl. list EU L 12, 16/01/2001, str. 1-23.

422 lan 6 (2) Di rek ti ve Sa vje ta 93/13/EEZ od 5. apri la 1993., o ne pra vi  nim uslo vi ma u po tro ša  kim 
ugo vo ri ma, Sl. list EU L 095, 21/04/1993, str. 29-34; lan 12 (2) Di rek ti ve 97/7/EZ Evrop skog Par la men ta 
i Sa ve ta od 20. ma ja 1997. o za šti ti po tro ša a u po gle du ugo vo ra na da lji nu, Sl. list EU L 144, 04/06/1997, 
str. 19-27, iz mi je nje ne Di rek ti vom 2002/65/EZ, Di rek ti vom 2005/29/EZ, Di rek ti vom 2007/64/EZ; lan 7 
(2) Di rek ti ve 1999/44/EZ Evrop skog Par la men ta i Sa ve ta od 25. ma ja 1999. o od re e nim aspek ti ma pro da-
je ro be ši ro ke po tro šnje i po ve za nim ga ran ci ja ma, Sl. list EU L 171, 07/07/1999, str. 12-16.

423 Ova tvrd nja je isti ni ta u slu a je vi ma gde se kon cept „do mi ci la“ ko ri š e nog u Re gu la ti vi Bri sel 
I pre kla pa sa ma nje zah tev nim kon cep tom „re dov no bo ra vi šte“ upo tre blje nog u Re gu la ti vi Rim I. Vi di M. 
Sta ni vu ko vi , “Ugo vo ri sa po tro ša i ma sa ino stra nim ele men tom – me ro dav no pra vo i nad le žnost”, Zbor-
nik ra do va Dva de set go di na Za ko na o Me u na rod nom pri vat nom pra vu, Prav ni fa kul tet Uni ver zi te ta u 
Ni šu, Niš 2004, 251.

424 COM(2008) 614 Þ  nal.
425 Ta kva hi je rar hi ja je oštro kri ti ko va na u prav noj na u ci, jer ko li zi o ne nor me Di rek ti va ima ju za cilj 

sa mo da obez be de pri me nu po tro ša  kog pra va jed ne od dr ža va la ni ca, bez utvr i va nja mje ro dav nog pra-
va. Po red to ga, ve i na dr ža va la ni ca je raz li i to tran spo no va la te od red be i ti me ugro zi la prav nu si gur nost 
stvo re nu Rim skom Kon ven ci jom; vi di E. Jayme, “Zum Stand des IPR in Euro pa”, Pra xis des In ter na ti o na-
len Pri vat- und Ver fa hren srechts (IPRax), 1996, 65.
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u tim dr ža va ma. Bri sel I mo že sa mo da utvr di nad le žnost su do va dr ža va la ni ca EU, ina e bi 
pre kr šio me u na rod no jav no pra vo me ša njem u su ve re na pra va tre ih ze ma lja.426 Bez ob zi ra 
na to, u slu a je vi ma ka da je tu že nom do mi cil na dr ža va la ni ca EU, na osno vu pre su de Owu-
su427, Bri sel I se pri me nju je ak ka da su i nje ni ce slu a ja po ve za ne sa sa mo jed nom dr ža vom 
la ni com i jed nom ili vi še dr ža va ko je ni su la ni ce. Shod no to me na osno vu la na 16. Bri se-

la I po tro ša  sa dr ža vljan stvom jed ne od ze ma lja ko je u e stvu ju u ovoj ana li zi mo že po kre nu-
ti po stu pak pred su do vi ma dr ža ve la ni ce ko ja mu je do mi cil na. 428 Pro ro ga tio fo ri ko ji od stu-
pa od nad le žno sti od re e ne la nom 16. Bri se la I mo že da se za klju i sa mo post li tem na tan. 
U tim slu a je vi ma na osno vu la na 6. (1) Ri ma I, pri me ni lo bi se pra vo dr ža ve po tro ša e vog 
re dov nog bo ra vi šta, bez ob zi ra na i nje ni cu da li se na la zi na te ri to ri ji dr ža ve la ni ce EU ili 
ne. Ka da po tro ša  ima re dov no bo ra vi šte na te ri to ri ji jed ne od dr ža va la ni ce, na osno vu la-
na 6. (2) Ri ma I od red ba o iz bo ru pra va u ko rist jed ne od dr ža va ko ja u e stvu je u ovoj ana li-
zi bi se pri me ni la u me ri u ko joj pru ža vi ši ni vo za šti te po tro ša a ne go „unu tra šnji“ pri nud ni 
pro pi si dr ža ve po tro ša e vog re dov nog bo ra vi šta. Ka da ugo vor ne spa da u pod ru  je pri me ne 
la na 6. Ri ma I, na osno vu la na 3. (3) i (4) Ri ma I u slu a ju ka da svi ele men ti si tu a ci je na la-

ze u dr ža vi la ni ci, nje ni „unu tra šnji“ pri nud ni pro pi si se pri me nju ju bez ob zi ra na od red bu o 
iz bo ru pra va u ko rist pra va dru ge dr ža ve ( la ni ce ili ne  la ni ce).429 No vi raz voj na ve den u pre-
su di Evrop skog Su da Prav de Ing mar do dat no su ge ri še da ne ke na ci o nal ne od red be o za šti ti 
po tro ša a ko je tran spo nu ju po tro ša  ke di rek ti ve mo gu da se sma tra ju za „me u na rod ne“ pri-
nud ne pro pi se i pri me nju ju bez ob zi ra na mje ro dav no pra vo od re e no Ri mom I430. Od red be 
o za šti ti po tro ša a ve i ne dr ža va u e sni ca ovog pro jek ta se ja sno de kla ri šu kao (ba rem) „unu-
tra šnji“ pri nud ni pro pi si431. la no vi 6. (2) Ri ma I i 3. (3) i (4) Ri ma I sa mo obez be u ju pri me-
nu pri nud nih pro pi sa dr ža va la ni ca EU. 

Dr ža ve u e sni ce su ve  ulo ži le pu no tru da da re for mi šu nji ho ve ko di Þ  ka ci je Me u na rod-
nog pri vat nog pra va, ko je su ve im de lom sta re tri de ce ni je ili vi še i ne sa dr že od red be o za-
šti ti po tro ša a432. Je dan od naj va žni jih mo ti va za re for mu je bio da uskla de od red be nji ho vog 
Me u na rod nog pri vat nog pra va sa go re opi sa nim Pra vom EU. Ma ke do ni ja je još uvek je di na 

426 S. Le i ble, “In ter na ti o na les Ver trag srecht, die Ar be i ten an einer Rom I-Ve rord nung und der 
Europäische Ver trag sge richtsstand”, IPRax, 2006, 370.

427 Vi di Sud EU, 1. mart 2005., C-281/02 – An drew Owu su v N.B. Jac kson, tra ding as ‘Vil la Ho li-
days Bal-Inn Vil las’, Mam mee Bay Re sorts Ltd, Mam mee Bay Club Ltd, The En chan ted Gar den Re sorts & 
Spa Ltd, Con sul ting Ser vi ces Ltd, Town & Co un try Re sorts Ltd [2005] ECR I-01383, pa ra. (26); Ova od lu-
ka je do ne ta o pod ru  ju pri me ne Bri sel ske Kon ven ci je (Kon ven ci ja od 27. sep tem bra 1968. o nad le žno sti 
i iz vr še nju pre su da u gra an skim i tr go va  kim stva ri ma) ko ja je za me nje na Bri se lom I.

428 K. Saj ko, Me u na rod no pri vat no pra vo, Na rod ne no vi ne, Za greb, 2009., str. 412.
429 For mu la ci ja la na 3. (4) Ri ma I su ge ri še da u har mo ni zo va nim obla sti ma Ugo vor nog pra va EU, 

kao što je pra vo po tro ša  kih ugo vo ra, te od red be de lu ju kao na ci o nal ni pri nud ni pro pi si dr ža ve (u ovom 
slu a ju EU) i uklju e ne su u ugo vo re bez ob zi ra na iz bor pra va. Ta od red ba ima la je za cilj za me nu ko li zi-
o nih nor mi Di rek ti va o za šti ti po tro ša a. 

430 Sud EU, 9. No vem bar 2001., C-381/98 – Ing mar GB Ltd and Eaton Le o nard Tec hno lo gi es Inc. 
[2000] ECR I-09305; See Z. Me ški , “Ko li zi o ne nor me za za šti tu po tro ša a u di rek ti va ma Evrop ske za jed ni-
ce i Ured bi Rim I – no vi iza zov za ZRSZ, Zbor nik Prav nog fa kul te ta Sve u i li šta u Ri je ci”, 2/2009, 1017.

431 lan 5 (1) cr no gor skog Za ko na o za šti ti po tro ša a, Sl. list RCG br. 26/07; lan 4. hr vat skog Za ko-
na o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09; lan 2 Za ko na o za šti ti po tro ša a Bo sne 
i Her ce go vi ne, Sl. gla snik BiH br. 17/02.

432 Al ban ski za kon o uži va nju gra an skih pra va od stra ne stra na ca i pri me ni stra nog pra va, Sl. list 
Ral br. 3920/64; Ve i na ze ma lja na sled ni ca biv še Ju go sla vi je još uvek pri me nju je sko ro ne pro me nje nu 
ver zi ju ju go slo ven skog Za ko ni ka o Me u na rod nom pri vat nom pra vu, to jest Za kon o re ša va nju su ko ba 
za ko na sa pro pi si ma dru gih ze ma lja u od re e nim od no si ma, Sl. list SFRJ br. 43/82 i 72/82.
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od dr ža va u e sni ca ko ja mo že da pre zen tu je re zul tat svog pro ce sa re for mi, to jest ma ke don-
ski Za kon o Me u na rod nom pri vat nom pra vu iz 2007.433 lan 25. ma ke don skog Za ko na o 
Me u na rod nom pri vat nom pra vu re gu li še po tro ša  ke ugo vo re i ve in ski je usa gla šen sa la-
nom 5. Rim ske kon ven ci je,434 jer Re gu la ti va Rim I ni je bi la usvo je na u vre me nje go ve pri pre-
me. U dru gim dr ža va ma u e sni ca ma re vi zi ja je još uvek u to ku i zbog to ga se o njoj ne e di-
sku to va ti435. Bo sna i Her ce go vi na je je di na dr ža va ko ja ne raz ma tra re vi zi ju svog za ko na me-
u na rod nog pri vat nog pra va jer bi to mo glo da ima za re zul tat usva ja nje dva raz li i ta Za ko na 

o me u na rod nom pri vat nom pra vu, usvo je na na ni vou en ti te ta, i ti me uzro ku je do dat nu ko li-
zi ju za ko na. 

433 Za ko nik o me u na rod nom pri vat nom pra vu Re pu bli ke Ma ke do ni je, Sl. list Mac br. 87; Pre vod na 
ne ma  ki Ch. Jes sel-Holst, IPRax 2008, 158.

434 Kon ven ci ja o mje ro dav nom pra vu za ugo vor ne oba ve ze otvo re na za pot pi si va nje u Ri mu 19. ju na 
1980., Sl. list EU L 266, 09/10/1980, str. 1 –19.

435 Na pri mer u Hr vat skoj ve  u 2001., gru pa pro fe so ra je iz ra di la “Te ze za Me u na rod no pri vat no 
pra vo” ko je tre ba da se ko ri ste kao osno va za Na crt no vog Me u na rod nog pri vat nog pra va Hr vat ske (vi de-
ti K. Saj ko, H. Si ki ri , V. Bo u ek, D. Ba bi , N. Te peš, Te ze za Za kon o Me u na rod nom pri vat nom pra vu, 
Iz vo ri hr vat skog i europ skog me u na rod nog pri vat nog pra va, In for ma tor, Za greb, 2001., str. 255-340); 
Vi de ti E. i ka ra, Ge gen wart und Zu kunft der Ver bra uc her kre di tver träge in der EU und in Kro a tien, LIT 
Ver lag, Wi en (et al.), 2010.
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4. deo:
SPISAK SKRA ENICA I BIBLIOGRAFIJA

Dodatak A:  SPISAK SKRA ENICA

Al Albanija

BiH Bosna i Hercegovina 
BNZOO Nacrt zakona o obligacionim odnosima Bosne i Hercegovine 
br. Broj
B2B Izme u privrednih subjekata (business-to-business)
B2C Izme u privrednih subjekata i potroša a (business-to-consumer )
BZOO Zakon o obligacionim odnosima Bosne i Hercegovine 

cca. cirka (otprilike; oko)
CG Crna Gora

l. lan

ECU Evropska nov ana jedinica
ed. Urednik

ESP
Sud pravde Evropskih zajednica, koji je Lisabonskim ugovorom 
promenio ime u Sud pravde Evropske unije

et al. et alia (i drugi)
et. seq. et sequentes (i slede i)
EU Evropska unija
EUR Evro 
EZ Evropske zajednice

FN Fusnota

GTZ Nema ko društvo za tehni ku saradnju - GTZ d.o.o. (Deutsche 
Gesellschaft für Technische Zusammenarbeit (GTZ) GmbH)

HR Hrvatska
HRK Hrvatska kuna
HZOO Zakon o obveznim odnosima (Hrvatske)

i.e. id est (odnosno)
IES Izveštaji Evropskog suda
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itd. (etc.) I tako dalje (et cetera)
infra Ispod
IPRax Praxis des Internationalen Privat- und Verfahrensrechts

JIE Jugoisto na Evropa

lit. litera (slovo)

M Makedonija 
MFI mikroÞ nansijske institucije 
MS me unarodni sporazumi

npr. (e.g.) na primer (exempli gratia)
NVO nevladine organizacije
NZOO Nacrt zakona o obligacionim odnosima (Bosne i Hercegovine)

P2P izme u javnih i privatnih subjekata (Public to Private)

RAl Republika Albanija 
RCG Republika Crna Gora
ref. Upu ivanje
RH Republika Hrvatska
RM Republika Makedonija
RS Republika Srbija

SFRJ Socijalisti ka Federativna Republika Jugoslavija
Sl.list Službeni list
SRB Srbija
SRJ Savezna Republika Jugoslavija
SSP Sporazum o stabilizaciji i pridruživanju 
st. Stav
str. Strana (strane)
supra Iznad

v. Protiv
Vol. Tom
VSRH Vrhovni sud Republike Hrvatske
VTSRH Visoki trgova ki sud Republike Hrvatske

ZKI Zakon o kreditnim institucijama 
ZOO Zakon o obligacionim odnosima 

ZZP Zakon o zaštiti potroša a
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Dodatak B:  BIBLIOGRAFIJA

1. Iz vo ri pra va Evrop ske uni je:

Kon ven ci ja o mje ro dav nom pra vu za ugo vor ne oba ve ze otvo re na za pot pi si va nje u Ri mu 19.06.1980., 
Sl.list L 266, 09/10/1980, str. 0001 – 0019

Di rek ti va Sa ve ta br. 85/577/EEZ od 20.12.1985. za za šti tu po tro ša a u po gle du ugo vo ra sklo plje nih 
van po slov nih pro sto ri ja, Sl.list L 372, 31.12.1985, str. 0031 – 0033

Di rek ti va Sa ve ta 93/13/EEZ od 05.04.1993. go di ne, o od red ba ma ko je se pro ti ve na e lu sa ve sno sti 
i po šte nja (ne pra vi  nim od red ba ma) u po tro ša  kim ugo vo ri ma, Sl.list L 095, 21/04/1993, str. 
0029 – 0034

Di rek ti va Sa ve ta (EZ) br. 44/2001 od 22.12.2000. o nad le žno sti i pri zna va nju i iz vr še nju pre su da u 
gra an skim i tr go va  kim stva ri ma, Sl.list L 012, 16/01/2001, str. 0001 – 0023

Di rek ti va Evrop skog par la men ta i Sa ve ta 97/7/EZ od 20.05.1997. go di ne, o za šti ti po tro ša a kod 
skla pa nja ugo vo ra o pro da ji na da lji nu, Sl.list L 144, 04/06/1997, str. 0019 – 0027, iz me nje na 
i do pu nje na Di rek ti vom 2002/65/EZ, Di rek ti vom 2005/29/EZ i Di rek ti vom 2007/64/EZ

Di rek ti va Evrop skog par la men ta i Sa ve ta 1999/44/EZ od 25.05.1999. go di ne, o od re e nim aspek ti ma 
pro da je ro be ši ro ke po tro šnje i pra te im ga ran ci ja ma, Sl.list L 171, 07/07/1999, str. 0012– 0016

Ze le na knji ga Ko mi si je o op ci o nim po li ti ka ma na pu tu ka Evrop skom obli ga ci o nom pra vu za po tro-
ša e i pri vred ne su bjek te, COM(2010) ob ja vlje na 1.07.2010.

Pred log Di rek ti ve Evrop skog par la men ta i Sa ve ta o po tro ša  kim pra vi ma, COM(2008) 614 Þ  nal
Ured ba Evrop skog par la men ta i Sa ve ta (EZ) br. 593/2008 od 17.06.2008. o pra vu me ro dav nom za 

ugo vor ne oba ve ze (Rim I), Sl.list L 177/6, 04/07/2008., str. 0006-0016

2. Sud ska prak sa Su da prav de Evrop ske uni je

a)  Di rek ti va Sa ve ta br. 85/577/EEZ od 20.12.1985. go di ne, za za šti tu po tro ša a u slu a ju ugo-
vo ra sklo plje nih van po slov nih pro sto ri ja, Sl.list L 372, 31.12.1985, str. 0031 – 0033:

–  Pre su da ESP od 16.05.1989, u pred me tu C-382/87 – R. Bu et i SARL Edu ca ti o nal Bu si ness 
Ser vi ces pro tiv Mi nistère Pu blic [1989] ECR I-01235

–  Pre su da ESP od 14.03.1991, u pred me tu C-361/89 - Pa tri ce di Pin to [1991] ECR I-01189.
–  Pre su da ESP od 14.07.1994, u pred me tu C-91/92 – Pa o la Fac ci ni Do ri pro tiv Rec reb SRL 

[1994] ECR I-03325
–  Pre su da ESP od 17.03.1998, u pred me tu C-45/96 – Bayerische Hypot he ken- i Wec hsel bank 

AG pro tiv Ed gard Di et zin ger [1998] ECR I-01199
–  Pre su da ESP od 22.04.1999, u pred me tu C-423/97 – Tra vel Vac SL pro tiv Ma nuel José An-

telm San chi [1999] ECR I-02195
–  Pre su da ESP od 13.12.2001, u pred me tu C–481/99 – Ge org He i nin ger i Hel ga He i nin ger pro-

tiv Bayerische Hypo- und Ve re in sbank AG [2001] ECR I-09945
–  Pre su da ESP od 13.10.2005, u pred me tu C-73/04 – Klein pro tiv Rho dos Ma na ge ment Ltd. 

[2005] ECR I-8667
–  Pre su da ESP od 25.10.2005, u pred me tu C-350/03 – Schul te pro tiv De utsche Ba u spar kas se 

Ba de nia AG [2005] ECR I-09215
–  Pre su da ESP od 25.10.2005, u pred me tu C-229/04 – Cra il she i mer Volk sbank eG pro tiv Kla-

us Con rads, Frank Schul zke i Pe tra Schul zke-Lösche, Jo ac him Nitschke [2005] ECR I-09273
–  Pre su da ESP od 27.02.2006, u pred me tu C-441/04 – A-Punkt Schmuc khan delsGmbH pro tiv 

Cla u dia Schmidt [2006] ECR I-2093
–  Pre su da ESP od 10.04.2008, u pred me tu C–412/06 – Ha mil ton pro tiv Volk sbank Fil der eG 

[2008] ECR I-02383
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–  Pre su da ESP od 17.12.2009, u pred me tu C-227/08 – Eva Mar tin Mar tin pro tiv EDP Edi to res, 
SL

–  Pre su da ESP od 15.04.2010, u pred me tu C-215/08 – E. Friz GmbH pro tiv Car sten von der 
Heyden

b)  Di rek ti va Sa ve ta 93/13/EEZ od 05.04.1993. go di ne, o od red ba ma ko je se pro ti ve na e lu 
sa ve sno sti i po šte nja (ne pra vi  nim od red ba ma) u po tro ša  kim ugo vo ri ma, Sl.list L 095, 
21/04/1993, str. 0029 – 0034

–  Pre su da ESP od 27.06.2000, u ob je di nje nim pred me ti ma od br. C–240/98 do br. C–244/98 – 
Océano Gru po Edi to rial SA pro tiv Mur ci a no Qu in te ro [2000] ECR I–04941

–  Pre su da ESP od 10.05.2001, u pred me tu C-144/99 – Ko mi si ja pro tiv Kra lje vi ne Ho lan di je 
[2001] ECR I-03541

–  Pre su da ESP od 22.11.2001, u ob je di nje nim pred me ti ma C-541/99 i C-542/99 - Ca pe Snc 
pro tiv Ide al ser vi ce Srl, i Ide al ser vi ce MN RE Sas pro tiv OMAI Srl [2001] ECR I-9049

–  Pre su da ESP od 24.01.2002, u pred me tu C-372/99 – Ko mi si ja pro tiv Ita li je [2002] ECR I-
00819

–  Pre su da ESP od 07.05.2002, u pred me tu C-478/99 – Ko mi si ja Evrop skih za jed ni ca pro tiv 
Kra lje vi ne Šved ske [2002] ECR I-04147

–  Pre su da ESP od 01.10.2002, u pred me tu C-167/00 – Ve rein für Kon su men te nin for ma tion pro-
tiv Hen kel [2002] ECR I-4563

–  Pre su da ESP od 21.11.2002, u pred me tu C–473/00 – Co Þ  dis pro tiv Fre do ut, [2002] ECR I–
10875

–  Pre su da ESP od 01.04.2004, u pred me tu C-237/02 – Fre i bur ger Kom mu nal ba u ten GmbH Ba-
u ge sellschaft & Co. KG pro tiv Ul ri ke Hof stet ter i Lud ger Hof stet ter [2004] ECR I-3403

–  Pre su da ESP od 09.09.2004, u pred me tu C-70/03 – Ko mi si ja pro tiv Kra lje vi ne Špa ni je [2004] 
ECR I-0799

–  Pre su da ESP od 10.01.2006, u pred me tu C–302/04 – Ynos Kft pro tiv János Var ga [2006] 
ECR I–00371

–  Pre su da ESP od 26.10.2006, u pred me tu C–168/05 – Eli sa María Mo sta za Cla ro pro tiv Cen-
tro Móvil Mi le ni um SL [2006] ECR I–10421 

–  Pre su da ESP od 04.06.2009, u pred me tu C-243/08 – Pan non GSM pro tiv Erzébet Su stikné 
GyörÞ  [2009] 

–  Pre su da ESP od 06.10.2009, u pred me tu C-40/08 – Astur com Te le co mu ni ca ci o nes S.L. pro tiv 
Ro dri gu ez No gu e i ra 

–  Pre su da ESP od 03.06.2010, u pred me tu C-484/08 – Ca ja de Ahor ros y Mon te de Pi e dad de 
Ma drid pro tiv Aso ci a cion de Usu a ri os de Ser vi ci os Ban ca ri os (Aus banc)

c)  Di rek ti va Evrop skog par la men ta i Sa ve ta 97/7/EZ od 20.05.1997. go di ne, o za šti ti po tro-
ša a kod skla pa nja ugo vo ra o pro da ji na da lji nu, Sl.list L 144, 04/06/1997, str. 0019 – 
0027, iz me nje na i do pu nje na Di rek ti vom 2002/65/EZ, Di rek ti vom 2005/29/EZ i Di rek ti-
vom 2007/64/EZ:
–  Pre su da ESP od 11.07.2002, u pred me tu C-96/00 – Ga briel [2002] ECR I-06367
–  Pre su da ESP od 10.03.2005, u pred me tu C-336/03 - EasyCar (UK) Ltd pro tiv Of Þ  ce of Fa ir 

Tra ding  [2005] ECR I-1947
–  Pre su da ESP od 16.12.2008, u pred me tu C-205/07 – Lo de wijk Gysbrechts, San tu rel In ter 

BVBA [2008] 
–  Pre su da ESP od 03.09.2009, u pred me tu C-489/07 – Mes sner pro tiv Krüger 
–  Pre su da ESP od 15.04.2010, u pred me tu C-511/08 – Han del sge sellschaft He in rich He i ne 

GmbH pro tiv Ver bra uc her zen tra le Nor dr hein-West fa len e.V.
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d)  Di rek ti va Evrop skog par la men ta i Sa ve ta 1999/44/EZ od 25.05.1999. go di ne, o od re e-
nim aspek ti ma pro da je ro be ši ro ke po tro šnje i pra te im ga ran ci ja ma, Sl.list L 171, 
07/07/1999, str. 0012 – 0016:

–  Pre su da ESP od 19.02.2004, u pred me tu C-310/03 – Ko mi si ja pro tiv Luk sem bur ga [2004] 
ECR I-1969

–  Pre su da ESP od 19.02.2004, u pred me tu C-312/03 – Ko mi si ja pro tiv Bel gi je [2004] ECR I-
1975

–  Pre su da ESP od 17.04.2008, u pred me tu C-404/06 – Qu el le AG pro tiv Bun de sver band der 
Ver bra uc her zen tra len i Ver bra uc her verbände [2008] ECR I-0000

e)  Pre su de re le vant ne za po jam “po tro ša a “:

–  Pre su da ESP od 19.01.1993, u pred me tu C-89/91 – She ar son Leh mann Hut ton INC pro tiv 
TVB Tre u hand ge sellschaft für Vermögen sver wal tung und Be te i li gun gen MBH [2003] EC RI-
00139

–  Pre su da ESP od 03.07.1997, u pred me tu C-269/95 – Be nin ca sa pro tiv Den tal kit [1997] EC-
RI-3767

–  Pre su da ESP od 20.01.2005, u pred me tu C-464/01 – Jo hann Gru ber pro tiv Bay Wa AG 
[2005] ECR I-00439

3. Na ci o nal no za ko no dav stvo u ze mlja ma u e sni ca ma:

Al ba ni ja:

Gra an ski za ko nik (Za kon br. 7850 od 29.07. 1994), Sl.list R. Al ba ni je br. 11/94
Za kon o za šti ti po tro ša a br. 8192 od 06.02.1997, Sl.list R. Al ba ni je br. 02/97
Za kon o za šti ti po tro ša a br. 9135 od 11.09.2003, Sl.list R. Al ba ni je br. 84/03
Za kon o za šti ti po tro ša a br. 9902 od 17.04.2008., Sl.list R. Al ba ni je br. 61/08
Od lu ka Ban ke Al ba ni je „O usva ja nju Pro pi sa o po tro ša  kim kre di ti ma i hi po te kar nim kre di ti ma za 

Þ  zi  ka li ca”, Sl.list R. Al ba ni je br. 30/09
Od lu ka Sa ve ta mi ni sta ra br. 63 od 21.01.2009. „O ugo vo ri ma na da lji nu”, Sl. List R. Al ba ni je br. 8/09
Od lu ka Sa ve ta mi ni sta ra br.64 od 21.01.2009. „O ugo vo ri ma na da lji nu”, Sl.list R. Al ba ni je br. 

08/09 
Od lu ka Sa ve ta mi ni sta ra br. 65 od 21.01.2009. „O ugo vo ri ma o put nim pa ket aran žma ni ma”, Sl.list 

R. Al ba ni je br. 08/09
Od lu ka Sa ve ta mi ni sta ra br.833 od 08.07. 2009. „O od re i va nju nor mi ko je se pri me nju ju na ugo vo-

re o ku po vi ni pra va na vre men ski po de lje no ko ri š e nje ne kret ni na”, Sl.list R. Al ba ni je br. 
130/09

Za kon o elek tron skoj tr go vi ni br. 10128 od 11.05.2009., Sl.list R. Al ba ni je br. 85/09
Za kon o elek tron skim ko mu ni ka ci ja ma br. 9918 od 19.05.2008., Sl.list R. Al ba ni je br. 84/08
Za kon o elek tron skom pot pi su br. 9880 od 25.02.2008., Sl.list R. Al ba ni je br. 40/08
Za kon o uži va nju gra an skih pra va od stra ne stra nih dr ža vlja na i o pri me ni stra nih za ko na br. 3920 

od 21.11.1964, Sl.list R. Al ba ni je br. 9/64
Za kon „O op štoj bez bed no sti, ma te ri jal nim zah te vi ma i pro ce ni uskla e no sti ne pre hram be nih pro iz-

vo da” br. 9779 od 16.07.2007, Sl.list R. Al ba ni je br. 95/07
Spo ra zum u sta bi li za ci ji i pri dru ži va nju iz me u Re pu bli ke Al ba ni je, s jed ne stra ne, i Evrop skih za-

jed ni ca i nji ho vih dr ža va la ni ca, s dru ge stra ne, - Za kon o po tvr i va nju br. 9590 od 27.07.2006 
- Me u na rod ni spo ra zu mi Re pu bli ke Al ba ni je Sl.list R. Al ba ni je br. 87/06

Od lu ka Sa ve ta mi ni sta ra „Na ci o nal ni ak ci o ni plan u ve zi spro vo e nja Spo ra zu ma o sta bi li za ci ji i pri-
dru ži va nju” br. 463 od 05.07.2006, Sl.list R. Al ba ni je br. 80/06 

Od lu ka Sa ve ta mi ni sta ra „O usva ja nju me u sek tor ske stra te gi je za za šti tu po tro ša a i nad zor nad tr-
ži štem, za pe riod 2007-2013” br. 797 od, 14.11.2007, Sl.list R. Al ba ni je br. 171/07
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Bo sna i Her ce go vi na:

Za kon o re ša va nju su ko bu za ko na sa pro pi si ma dru gih ze ma lja u od re e nim od no si ma, Sl.list SFRJ 
br. 43/82 i 72/82, Sl.gla snik BiH br. 2/92 i 13/94

Za kon o za šti ti po tro ša a 2002, Sl.gla snik BiH br. 17/02
Za kon o za šti ti po tro ša a 2006, Sl.gla snik BiH br. 25/06
Za kon o obli ga ci o nim od no si ma Fe de ra ci je Bo sne i Her ce go vi ne, Sl.list SFRJ br. 29/78, 39/85, 

46/85, 45/89, 57/89, Sl.list Re pu bli ke Bo sne i Her ce go vi ne, 2/92, 13/93, 13/94 i Sl.gla snik Fe-
de ra ci je Bo sne i Her ce go vi ne, br. 29/03

Za kon o obli ga ci o nim od no si ma Re pu bli ke Srp ske, Sl.list SFRJ, br. 29/78, 39/85, 46/85, 45/89, 
57/89 i Sl.gla snik Re publke Srp ske, br. 17/93, 57/98, 39/03, 74/04

Za kon o elek tron skom prav nom i po slov nom pro me tu, Sl.gla snik BiH br. 88/07
Za kon o elek tron skom pot pi su, Sl.gla snik BiH br. 91/06
Za kon o op štoj bez bed no sti pro iz vo da, Sl.gla snik BiH br. 102/09
Za kon o nad zo ru nad tr ži štem u Bo sni i Her ce go vi ni, Sl.gla snik BiH br. 45/04, 44/07 i 102/09
Spo ra zum o sta bi li za ci ji i pri dru ži va nju iz me u Bo sne i Her ce go vi ne, s jed ne stra ne, i Evrop skih za-

jed ni ca i nji ho vih dr ža va la ni ca, s dru ge stra ne, Sl. gla snik - Me u na rod ni spo ra zu mi Bo sne i 
Her ce go vi ne, br. 5/08. 

Hr vat ska:

Za kon o pra vu na pri stup in for ma ci ja ma, NN br. 172/03
Za kon o elek tro ni  koj tr go vi ni, NN br. 173/03, 67/08, 36/09
Za kon o pru ža nju uslu ga u tu ri zmu, NN br. 68/07
Za kon o rje ša va nju su ko ba za ko na s pro pi si ma dru gih ze ma lja u od re e nim od no si ma, Sl.list SFRJ 

br. 43/82 i 72/82, NN br. 53/91 i 88/01
Za kon o ko na  no sti na mi re u plat nim su sta vi ma i su sta vi ma za na mi ru Þ  nan cij skih in stru me na ta, 

NN br. 117/08
Za kon o ob ve znim od no si ma, NN br. 35/05, 41/08
Za kon o po tro ša  kom kre di ti ra nju, NN br. 75/09
Za kon o za šti ti po tro ša a, NN br. 79/07, 125/07, 79/09, 89/09, 133/09
Za kon o za šti ti po tro ša a, NN br. 96/03
Za kon o kre dit nim in sti tu ci ja ma, NN br. 117/08, 74/09, 153/09
Za kon o elek tro ni  kim ko mu ni ka ci ja ma, NN br. 73/08
Za kon o in sti tu ci ja ma za elek tro ni  ki no vac, NN br. 117/08, 74/09
Za kon o elek tro ni  kom pot pi su, NN br. 10/02, 80/08
Za kon o de vi znom po slo va nju, NN br. 96/03, 140/05, 132/06, 150/08, 92/09, 153/09
Za kon o op oj si gur no sti pro iz vo da, NN br. 30/09
Ured ba o od re i va nju oso ba ovla šte nih za po kre ta nje po stup ka ra di za šti te ko lek tiv nih in te re sa po-

tro ša a, NN br. 124/09
Ured ba o od re i va nju prav nih oso ba ovla šte nih za pod no še nje tu žbe u ve zi sa za bra nom ko ri šte nja 

ne po šte nih ugo vor nih od re da ba u po tro ša  kim ugo vo ri ma, NN br. 41/08
Pra vil nik o mi ni mal nim teh ni  kim uvje ti ma za po slov ne pro sto ri je u ko ji ma se oba vlja tr go vi na i po-

sre do va nje u tr go vi ni i uvje ti ma za pro da ju ro be iz van pro sto ri ja, NN br. 37/98, 73/02, 153/02, 
12/06

Spo ra zum o sta bi li za ci ji i pri dru ži va nju iz me u Re pu bli ke Hr vat ske i Evrop skih za jed ni ca i nji ho vih 
dr ža va la ni ca, NN MU br. 14/01

Za kon o Dr žav nom in spek to ra tu, NN br. 116/08, 123/08
Za kon o tr go vi ni, NN br. 87/08, 96/08, 116/08
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Za kon o ob ve znim od no si ma, NN br. 53/91, 73/91, 111/93, 3/94, 107/95, 7/96, 91/96, 112/99, 88/01, 
ko jim je pre u zet ju go slo ven ski Za kon o ob ve znim od no si ma, Sl list SFRJ br. 29/78, 39/85, 
46/85, 45/89, 57/89, pu tem Za ko na o pre u zi ma nju Za ko na o ob ve znim od no si ma, NN br. 
53/91

Ma ke do ni ja: 

Za kon o re ša va nju su ko ba za ko na sa pro pi si ma dru gih ze ma lja u od re e nim od no si ma, Sl.list SFRJ 
br. 43/82 i 72/82, Sl.list RM br. 52/1991

Za kon o me u na rod nom pri vat nom pra vu, Sl.list RM br. 87/2007
Za kon o za šti ti po tro ša a 2000, Sl.list RM br. 63/2000 i 4/2002
Za kon o za šti ti po tro ša a 2004, Sl.list RM br. 38/2004, 77/2007 i 103/08
Za kon o obli ga ci o nim od no si ma, Sl.list RM br. 18/2001, 4/2002, 5/2003, 84/2008., 81/2009. i 

161/2009
Za kon o za šti ti po tro ša a u ugo vo ri ma o po tro ša  kim kre di ti ma, Sl.list RM br. 63/2007
Za kon o elek tron skoj tr go vi ni, Sl.list RM br. 133/2007
Za kon o po da ci ma u elek tron skoj for mi i o elek tron skom pot pi su, Sl.list RM br. 34/2001, 6/2002 i 

98/2008
Za kon o tr go vi ni, Sl.list RM br. 16/2004, 128/2006, 63/2007, 88/2008, 159/2008, 20/2009, 99/2009 

i 105/2009
Za kon o li zin gu, Sl.list RM br. 4/2002; 49/2003; 13/2006; 88/2008
Za kon o dr žav nom tr ži šnom in spek to ra tu, Sl.list RM br. 24/2007 i 81/2007
Za kon o bez bed no sti pro iz vo da, Sl.list RM br. 33/2006 i 63/2007
Pro gram za za šti tu po tro ša a Vla de Re pu bli ke Ma ke do ni je za 2009 - 2010, br. 33/2009 i 5/2010
Spo ra zum o sta bi li za ci ji i pri dru ži va nju iz me u Re pu bli ke Ma ke do ni je, s jed ne stra ne, i Evrop skih 

za jed ni ca i nji ho vih dr ža va la ni ca, s dru ge stra ne, Sl.list - Me u na rod ni spo ra zu mi Re pu bli ke 
Ma ke do ni je, br 28/01

Cr na Go ra:

Ustav Cr ne Go re, Sl.list CG br. 01/07
Spo ra zum o sta bi li za ci ji i pri dru ži va nju iz me u Evrop skih za jed ni ca i nji ho vih dr ža va la ni ca, s jed-

ne stra ne, i Re pu bli ke Cr ne Go re, s dru ge stra ne, Sl.list CG br 07/07
Za kon o za šti ti po tro ša a, Sl.list RCG br. 26/07
Za kon o obli ga ci o nim od no si ma, Sl.list CG br 47/08
Za kon o spolj noj tr go vi ni, Sl.list RCG br. 49/08
Za kon o elek tron skom pot pi su, Sl.list RCG br. 84/04
Za kon o elek tron skim ko mu ni ka ci ja ma, Sl.list CG br. 50/08
Za kon o in spek cij skom nad zo ru, Sl.list RCG br. 39/03 i Sl.list CG b. 76/09
Za kon o iz vr šnom po stup ku, Sl.list RCG br. 23/04
Za kon o re ša va nju su ko bu za ko na sa pro pi si ma dru gih ze ma lja u od re e nim od no si ma, Sl.list SFRJ 

br. 43/82 i 72/82, Sl.list SRJ br. 46/96, i Sl.list RCG br. 06/02
Za kon o ban ka ma, Sl.list CG br. 17/08
Za kon o le ko vi ma, Sl.list RCG br. 80/04 i Sl.list CG br. 18/08
Za kon o obli ga ci o nim od no si ma i osno va ma svo jin sko-prav nih od no sa u va zdu šnom sa o bra a ju, 

Sl.list SRJ br. 12/98 i 15/98
Za kon o pri vred nim dru štvi ma, Sl.list RCG br. 6/02 i Sl.list CG br. 17/07 i 80/08.+
Za kon o op štoj bez bed no sti pro iz vo da, Sl.list CG br. 48/08
Za kon o teh ni  kim zah te vi ma za pro iz vo de i oce nji va nju usa gla še no sti pro iz vo da s pro pi sa nim zah-

te vi ma, Sl.list CG br.14/08
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Ured ba o zah te vi ma za or ga ni za ci ju jav ne i auk cij ske pro da je, Sl.list CG br. 01/10

Pra vil nik o ar bi tra žnom od bo ru za re ša va nje po tro ša  kih spo ro va, Sl.list CG br. 28/08

Za kon o obli ga ci o nim od no si ma, Sl.list SFRJ br. 29/78, 39/85, 57/89 i Sl.list SRJ br. 31/93

Za kon o za šti ti po tro ša a, Sl.list SRJ br. 37/02

Za kon o tr go vi ni, Sl.list SRJ br. 46/90

Za kon o tr go vi ni, Sl.list SRJ br. 32/93, 50/93, 41/94, 29/96

Sr bi ja:

Ustav Re pu bli ke Sr bi je, Sl. gla snik RS 83/06

Za kon o obli ga ci o nim od no si ma, Sl. list SFRJ br. 29/78, 39/85, 45/89 – od lu ka USJ i 57/89, Sl. list 
SRJ No. 31/93, 22/99, 23/99, 35/99 i 44/99, Sl. list SCG br. 1/03 – Ustav na po ve lja

Za kon o za šti ti po tro ša a, Sl. gla snik RS 79/05

Na crt za ko na o za šti ti po tro ša a, Mi ni star stvo tr go vi ne i uslu ga Re pu bli ke Sr bi je, http://www.mtu.
gov.rs/cms/?pa ge_id=362, pre u ze to 25.08.2010

Za kon o re ša va nju su ko ba za ko na sa pro pi si ma dru gih ze ma lja u od re e nim od no si ma, Sl. list SFRJ 
br. 43/82 i 72/82, Sl. list SRJ br. 46/96

Za kon o za šti ti po tro ša a, Sl. list SRJ br. 37/02

Za kon o tu ri zmu, Sl. gla snik RS br. 36/09

Za kon o od go vor no sti pro iz vo a a stva ri sa ne do stat kom, Sl. gla snik RS br. 101/05

Za kon o elek tron skom pot pi su, Sl. gla snik RS br. 135/04

Za kon o elek tron skoj tr go vi ni, Sl. gla snik RS br. 41/09

Za kon o op štoj bez bed no sti pro iz vo da, Sl. gla snik RS br. 41/09

Za kon o te le ko mu ni ka ci ja ma, Sl. gla snik RS br. 44/03, 36/06

Za kon o za šti ti po da ta ka o li  no sti, Sl. gla snik RS br. 97/08

4. Na ci o nal na sud ska prak sa u ze mlja ma u e sni ca ma:

Al ba ni ja:

U Al ba ni ji ne po sto ji sud ska prak sa u ve zi po tro ša a i ZZP. U re ša va nju spo ro va su do vi se pre opre-
de lju ju za ko ri š e nje op šteg obli ga ci o nog pra va ne go ZZP.

Bo sna i Her ce go vi na:

Ustav ni sud Bo sne i Her ce go vi ne, AP-1385/06, 26.06.2007, Sl.gla snik BiH br. 60/05 (po tro ša  ki 
ugo vo ri)

Iz ve štaj Fe de ral ne upra ve za in spek cij ske po slo ve (po tro ša  ki kre dit), 22.06.2009., http://www.fu-
zip.gov.ba/doc/od no si_s_jav no scu/sa op ste nje%20ban ke%2022.06.2009.pdf, po sled nja po se ta 
15.02.2010.

Hr vat ska:

Žu pa nij ski sud u Va ra ždi nu, Gž. 1074/08–2 od 4.08. 2008. (pro da ja ro be)

Žu pa nij ski sud u Va ra ždi nu, Gž. 1052/08–2 od 12.06.2008. (po tro ša  ki kre dit)

Vi ši tr go va  ki sud Re pu bli ke Hr vat ske (VTSRH), Pž 2222/92 od 27.04.1993 (ne po šte ne ugo vor ne 
od red be)

Od lu ka Agen ci je za za šti tu tr ži šnog na tje ca nja, UP/I 030-02/2004-01/66, NN br. 135/05 (za šti ta ko-
lek tiv nih in te re sa po tro ša a)

Vr hov ni sud Re pu bli ke Hr vat ske (VSRH), Rev 2458/90 od 13.02.1991. (pro da ja ro be)
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Ma ke do ni ja:

Ne ma po da ta ka o sud skim od lu ka ma ko je su Vr hov ni ili Uprav ni sud do no si li na osno vu po sto je eg 
Za ko na o za šti ti po tro ša a. Na gra an ske spo ro ve ko ji bi se mo gli uvr sti ti u po tro ša  ke spo ro-
ve Vr hov ni sud pri me nju je Za kon o obli ga ci o nim od no si ma kao i po seb ne sek tor ske za ko ne.

Cr na Go ra:

Vr hov ni sud RCG, Rev. 252/87, od 29.04.1987. (pro da ja ro be ši ro ke po tro šnje, jav ne iz ja ve)
Vr hov ni sud RCG, Rev. 346/93 od 29.06.1993. (pro da ja ro be ši ro ke po tro šnje, pra vo na na dok na du)
Vr hov ni sud RCG, Rev. 220/93 od 09.12.1993. (pra vo na od šte tu)
Sa ve zni sud SRJ, Gsz. 19/94 od 24.11.1994. (ne pra vi  ne ugo vor ne od red be, po sle di ce po ugo vor u 

ce li ni)
Vr hov ni sud RCG, Rev. 299/03 od 23.11.2006. (pro da ja ro be ši ro ke po tro šnje, zah te vi sa o bra zno sti 

u slu a ju ne po kret ne imo vi ne)
Vr hov ni sud RCG, Rev. 29/06, od 28.02.2007. (pro da ja ro be ši ro ke po tro šnje, zah te vi sa o bra zno sti 

u slu a ju uslu ga)
Ar bi tra žni od bor za van sud sko re ša va nje po tro ša  kih spo ro va, Pro to kol o spo ra zum nom re še nju spo-

ra, od 13.05.2009. (pro da ja ro be ši ro ke po tro šnje, zah te vi sa o bra zno sti)
Ar bi tra žni od bor za van sud sko re ša va nje po tro ša  kih spo ro va, Pro to kol o spo ra zum nom re še nju spo-

ra, od 04.11.2009. (pro da ja ro be ši ro ke po tro šnje, zah te vi sa o bra zno sti)

Sr bi ja:
U do me nu ugo vor nog pra va prak ti  no ne ma sud ske prak se ko ja bi se osla nja la na va že i Za kon o za-

šti ti po tro ša a. U spo ro vi ma o po sto ja nju i sa dr ži ni onih ugo vo ra ko ji bi se mo gli kva li Þ  ko va-
ti kao po tro ša  ki i da lje se pri me nju je Za kon o obli ga ci o nim od no si ma.

5. Na ci o nal na pravna literatura

Knji ge:

C. Bar nard, The Sub stan ti ve Law of the EU: The Fo ur Fre e doms, Ox ford Uni ver sity Press, Ox ford 
2007, 600.

B. Bla go je vic, Vr le ta Krulj (eds.), Ko men tar Za ko na o obli ga ci o nim od no si ma, Be o grad 1983.
V. Bo u ek, Europ sko me u na rod no pri vat no pra vo u euro in te gra cij skom pro ce su i har mo ni za ci ja 

hr vat skog me u na rod nog pri vat nog pra va, Prav ni fa kul tet u Za gre bu, De utsche Ge sellschaft 
für Tec hnische Zu sam me nar be it (GTZ), Za greb 2009.

E. i ka ra, Ge gen wart und Zu kunft der Ver bra uc her kre di tver träge in der EU und in Kro a tien, LIT 
Ver lag, Wi en (et al.) 2010.

Mar ko ur e vi , Ugo vo ri po pri stu pu, dok tor ska di ser ta ci ja od bra nje na na Prav nom fa kul te tu u Be-
o gra du, 2001, neo bja vljen r.

.  / .       ,       ,              , 
 ,  , 2009.

A. Gams, Lj. M. Dju ro vi , Uvod u gra djan sko pra vo, Sa vre me na ad mi ni stra ci ja, Be o grad 1985.
Z. Me ški , Europäisches Ver bra uc her recht – Ge me in schaft srec htlic he Vor ga ben und europäische 

Per spek ti ven, Band 18 der Schrif ten re i he des Lud wig Bol tzmann In sti tu tes für Euro pa recht, 
Wi en 2008.

H.-W. Mic klitz, „Com pa ra ti ve Analysis on the Con su mer Pro tec tion Laws of Al ba nia, Bo snia and 
Her ze go vi na, Cro a tia, Ma ce do nia, Mon te ne gro and Ser bia ”, pri pre mlje no za Ge sellschaft für 
Tec hnische Zu sam me nar be it u okvi ru Otvo re nog re gi o nal nog fon da za Ju go i sto  nu Evro pu – 
Prav na re for ma - Kom po nen ta 3: Har mo ni za ci ja prav nih okvi ra za za šti tu po tro ša a i us po sta-
vlja nje mre že in sti tu ci ja za za šti tu po tro ša a u re gi o nu, 2008; 

H.-W. Mic klitz, N. Re ich, P. Rott, Un der stan ding EU Con su mer Law, 2009., In ter sen tia, Ant werp – 
Ox ford – Por tland.
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D. Mi li , Obli ga ci o no pra vo sa sud skom prak som: Pri ru  nik/Za kon o obli ga ci o nim od no sim - III do-
pu nje no iz da nje, NNK In ter na ti o nal, Be o grad 2003.

R. M. Mi lo vi , R. Ko ra , Z. Ra šo vi , „Evrop sko pra vo i prav ni si stem u Cr noj Go ri“, Slu žbe ni list 
Cr ne Go re, Pod go ri ca 1999.

N. Mi si ta, Osno ve pra va za šti te po tro ša a Evrop ske Za jed ni ce, Fond otvo re no dru štvo Bo sne i Her-
ce go vi ne, Sa ra je vo 1997.

B. Mo ra it, A. Bi ki , Ob ja šnje nja uz Na crt Za ko na o obli ga ci o nim od no si ma, u sa rad nji sa GTZ-om, 
Sa ra je vo 2006.

B. Mo ra it /A. Bi ki , Ob ja šnje nja uz pri je dlog Na cr ta Za ko na o obli ga ci o nim od no si ma, Eco no mic 
Law Re form, GTZ, Sa ra je vo / Ba nja Lu ka, 2006

S. Pe ro vi  (ed.), Ko men tar Za ko na o obli ga ci o nim od no si ma, Be o grad 1995.

Prav ni fa kul tet uni ver zi te ta u Kra gu jev cu (ed.), Od ca ve at emp tor do ca ve at ven di tor, V. Maj ski 
prav ni  ki da ni, Kra gu je vac 2009.

J. Ra di ši , Ga ran ci ja za tra jan kva li tet i od go vor nost za šte tu od stva ri sa ne do stat kom, In sti tut za 
upo red no pra vo, Be o grad, 1972.

K. Saj ko, Me u na rod no pri vat no pra vo, Na rod ne no vi ne, Za greb 2009.

K. Saj ko, H. Si ki ri , V. Bo u ek, D. Ba bi , N. Te peš, Te ze za Za kon o Me u na rod nom pri vat nom pra-
vu, Iz vo ri hr vat skog i europ skog me u na rod nog pri vat nog pra va, In for ma tor, Za greb 2001.

Hans Schul te-Nölke (ed.), Con su mer Law Com pen di um, Uni ver sity of Bi e le feld.

D. Si mo no vi , Ko men tar Za ko na o za šti ti po tro ša a, Be o grad 2006.

lan ci:

M. Ba re ti , „Ne po šte ne od red be u po tro ša  kim ugo vo ri ma” (Un fa ir Terms in Con su mer Con tracts), 
in M. Di ka, Z. Po gar i  (ed.), Ob ve ze tr gov ca u su sta vu za šti te po tro ša a (Tra der Obli ga tion 
in the System of Con su mer Pro tec tion), Na rod ne no vi ne, Za greb 2003, 57.

J. Czuz cai, „Fi nal Re port on EU Con si stency of Sr bi ja/Cr na Go ra Re gu la tory Fra me work for Con su-
mer Pro tec tion”, PLAC an EU Fun ded Pro ject, Bel gra de/Pod go ri ca 2006.

T. a pe ta, „Za šti ta po tro ša a – prav ni aspek ti“, Za greb 2002.

E. i ka ra, „Die An gle ic hung des Ver bra uc her schut zrechts in der Europäischen Ge me in schaf ten: Un-
ter be son de rer Berücksic hti gung des Ver bra uc her schut zrec htes in der Re pu blik Kro a tien”, 
Zbor nik Prav nog fa kul te ta Sve u i li šta u Ri je ci, Vol. 28, 2/2007, 1067.

F. De Cec co, „Ro om to Mo ve? Mi ni mum Har mo ni za tion and Fun da men tal Rights“, Com mon Mar-
ket Law Re vi ew, Vol 43, 1/2006, 9-30.

M. ur e vi , „Za šti ta po tro ša a pre ma op štim pra vi li ma o za klju e nju ugo vo ra”, Pra vo i pri vre da, 
2009./1-4, 271-286.

Ch. Jes sel-Holst, „Ge setz über das In ter na ti o na le Pri va trecht der Re pu blik Ma ze do nien“, Pra xis des 
In ter na ti o na len Pri vat- und Ver fa hren srechts (IPRax), 2/2008.,158. 

T. Jo si po vi , „Das Kon su men ten schut zge setz – Be ginn der Europäisi e rung des kro a tischen Ver trag-
srechts”, in S. Grund mann, M. Scha u er (ed.), The Ar chi tec tu re of Euro pean Co des and Con-
tract Law, Klu wer Law In ter na ti o nal, Alp hen aan den Rijn (et al.) 2006, 129 etc.

M. Jo va no vi -Zat ti la, „Za šti ta po tro ša a pri skla pa nju ugo vo ra na da lji nu”, Prav ni ži vot, 2008./12, 
285-301.

M. Ka ra ni ki  Mi ri , „Ne pra vi  ne od red be u po tro ša  kim ugo vo ri ma”, Zbor nik ra do va Prav ni ka pa-
ci tet Sr bi je za evrop ske in te gra ci je, 2009., Prav ni fa kul tet Uni ver zi te ta u Be o gra du, 128-146.

M. Ka ra ni ki  Mi ri , „Prav ni ka pa ci tet Sr bi je za evro in te gra ci je u obla sti od go vor no sti pro iz vo a a 
stva ri s ne do stat kom – Pred log za iz me nu Za ko na o od go vor no sti pro iz vo a a stva ri s ne do stat-
kom“, 2008., Prav ni fa kul tet Uni ver zi te ta u Be o gra du, 121-138.
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M. Ka ra ni ki  Mi ri , „Ne na ru e ne po šilj ke u pra vu EU i Sr bi je”, Zbor nik ra do va Prav ni ka pa ci tet Sr-
bi je za evrop ske in te gra ci je, 2007, Prav ni fa kul tet Uni ver zi te ta u Be o gra du, 121-134. 
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