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OCBPT HA KPUTEPWU] NPE3AAYXXEHOCTU (KAO
HEFrATUBHY NPETNOCTABKY 3A MUMEHOBAKE
CTEYAJHOT YMNPABUTEJbA) U3 NEPCNEKTUBE
KOHBEHLIMICKOI NMPABA: 4OMNMPUHOC PACIPABU O
PE®OPMU XPBATCKOI' CTEHAJHOI SAKOHOJABCTBA

Pe3ume

Omeapareem cmeyajHoz nOCMynka (mse. Npaguio HyJImoe cama) CMedajHu
Ynpagumes nocmaje 3acmynHuK CmedajHo2 OVICHUKA U TUJeNio CmedajHoe NOCIynKa.
Y ynxyuju oeoe mujena cmeuajuoe nocmymnka ofjedursene cy ¢ jeowe cmpae,
087IACMU U3BAHCYOCKO2 Mujena cmedajuoe NoCmynka u ¢ opyee cmpame, 3aKOHCKO2
3ACMYNHUKA OYIICHUKA U YNPAGUMEbA UMOBUHE CIEUAjHO2 OVICHUKA KOjU UMOBUHOM
ynpaema y ume u 3a pauyt ejeposruxa. Cmoea on npedcmasna cpeduliive mujeio
cmeuajHoe NOCMYNKA Koju uma Yioey ,,Ha030pHuxa“ xojem cyo u 6jepogruyu
nosjepasajy 3a0amax OpUHYmu ce 0 CmeyajHoj mMacu OyacHuKa. ¥ npasuiy ce paou o
08a pasmuuuma HA4uHa Ynpaswarsa cmedajuom macom: 1) da ce céa umosuna
OVIICHUKA YHOBYU U MAKO YHOGYEHA UMOGUHA NOOUJeNU 6ePOGHULUMA PAOU HAMUDERA
FOUXOBUX MPANCOUHA KOJe UMA]y npema CMeuajHoM OYHCHUKY Wikl 2) usMUjeHu npasHu
NON0JHCA] OYHCHUKA U OpYeUX CYOUOHUKA )y NOCMYNKY KpO3 WIAH peopeanusayuje.
Haxne, cmeuajnu ynpasumesn je nosesnuya usmely OYIHCHUKA (YUY UMOBUHY 4Y6a
nadCrOM 000po2 20cn00apa) U OYHCHUKOBUX GJEPOBHUKA (Koje ce U3 me UMOBUHE
HaMupyjy ca ceojum mpadcounama). YV orcemu  npogecuonamzayuje  cyscoe
3aKOHO0a8aY KOHMUHYUPAHO MUjerba npasuta y yusy pedeunuparea Kpyea ocooa
Koje Mo2y Oumu uUMEHO8aHe CMeuajHUM Ynpagumessem. 3a0rum  HAAHUPAHUM
usmjenama uz aunra 2014. (Haypma 3axona o usmjenama u oonynama Cmeuajuoe
3axona - oawe: Haypm 3axona) 3axonooasay y6o0u Kpumepuj npesaoysceHoCmu Kao
He2amueHy npemnocmasky OOHOCHO 3anpexy ocobu Koja unaue ucnyrasa onfie u
nocebre ygjeme Oa in concreto 6yoe UMeHOBaHA cmeyajuum ynpasumesmem. Lluwb je
paoa aHamu3upamu 08aKa8 HEjacHu U HeOOpeyeHU KpUMepUj Kako U3 HoMOMeXHuuKe
NepcneKmuee mako U U3 NEPCHEKMuse KOHBEHYUJCKo2 npasa 3aoparne OUCKpUMUHayuje
0c00a nO UMOBUHCKOM KPUMEPU]Y.
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Kuwyune pujeuu: cmeuajno-ynpasumesscka cryocba, ygjemu 3a uMeHOBaIve,
Kpumepuj npe3aoyiceHocmu.

1. l’eHe3a yBjeTa 3a MMeHOBaHbe CTe4yajHor ynpasuTtesba
(1853. po 2015)

XpBarcka uma Iyry Tpaulujy Hao3opruka cmeyajre mace. CTora, U3 TIOBHjECHE
TIEPCTIeKTHBE, TakaB MHCTUTYT HHUjE ferra incognita y XpBATCKOM 3aKOHONABCTBY.
Ananmzupajyhin mpaBuiia KojuMa ce 'y XpBarckoMe CTedajHOME TpaBy ypebhyjy yBjetn
32 MMCHOBAIC CTCUajHUM YIIPABUTEJBEM, YOUaBa C€ JYTOrOMIIEhA TEHICHIIMjA
3aKOHOJABI]A 32 TMPONHCHUBAKEM CTPOXHX H (POPMATHMjUX VBjeTa KOjU IIPU
VIMEHOBAEbY MOpAjy GUTH UCITyH>CHH.'

IpBu cTevajuu 3akoH, oxHOCcHO [IprBpeMeHH pet cTeuajHu ToHeceH je 18. cprmba
18537 Te je MpPOMMCHBAO KAKO CyJAll MOXE 33 HAJ30DHMKA Mace HMEHOBATH
OJIBJETHHKA FUTM APYTOT TI0 TpaBy BjeIllTa W TIOIITEHA YOBjeKa KojeM je Iib J1a Op30
oKoHua cTeuaj (wr. 42).°

IpuBpemenu pern credajHy 3amujerbeH je CTedajHrM 3aKOHOM off 28. OXKyjKa 13
1897. koju je 3a HaJ3OpHHKA TPOIKCHBAO WCTE YBjeTe Kao M MPETXOMHU MPOIIHC.
3aKOH je KPUTH3UPAH Of] CTPaHE TAIAlllEe PAaBHE JOKTPUHE 300T YMILEHHULIE /1a Ce He
omMKyje ocobutoM jacHohom. McTHiaHo je a HeroBoj HejacCHONM MPHAOHOCH U
YUICHULIA J1a HHje TIMCAH jeTHOCTABHMM jEe3MKOM U JIa HHje MpErIeiaH y OJJHOCY Ha
notanammsy CTedajau pef.’ 3aKoH je 0CTAa0 Ha CHA3H M HAKOH HacTajama KpasbeBiHe

' Tlutame mpernocTaBKy 3a MMEHOBAMG CTEUAJHOT YIPABHTE/hA j& MO IIMper mpodriema
peryimpama CTe4ajHO-yIpaBUTEIbCKE CITY)KOE Y XpBATCKOM NpaBy. Y KOHTEKCTY HABEACHOT
CBaKako CMarpamo Kako O Tpebalo ojadaTd yapyre CTEYajHHX YIpaBUTEbha, Na 4YaKk
PasMUCIMTH ¥ O 3aKOHCKOj OOBE3M OCHHMBAa KOMOpE Kao IMOceOHE MpoQecHOHATHE
opraHmzaije koja OM ce, Mope] OCTalOr, OaBIa M CTAIHOM CQyKAaIFjoM CTe4ajHHX
ympasurtessa. Bumn: Bykosuh, A., Boaym, [., Komopa cmeuajuux ynpasumesna: npujednosu u
muuwersa, UapOpMarop, 2014, op. 6283, ctp. 9-10. Takohep u nocrojehu cycrap Harpazme u
HaKHaJIe CTEYajHUX YIpaBUTEsba HCIIOJbaBa OpOjHE MambKaBOCTH Koje O Tpedano yKIOHWTH
KBAIMTETHUM HaulHOM (uHaHuMpama. [logpoduuje, bomymn, 1., Bykosuh, A., Hexa numara
Hazpade u HaKHade mpowKosa cmedajuux ynpasumesva, Ingopmarop, 2012, 6p. 6058, ctp. 13-
15. Ham 3akoHO@BaI] 0 Ha3Ha4deHUM TpobiiemMuma ,,iryTi ™ Beh 10-ak rogrHa uako ce pajay o
TIOCTUTHYTAM CTaHJap/iMa y CBUM JprkaBama wianuiiama EY, amm u y aprkaBama Koje HUCY
ynanuie EY.

?  Mummcraperso mpasocyha Kpasbeume Vrapcke, Xpearcke n CraBoHnmje u cepOcke
Bojeoaune ¢ Tamumkum baHatoM u 3a BelMKy KibexeBrHY Epnerscky m3nano je 18. cpmma
1852. HapenOy xojom moHocu [IpuBpemenu creuajHu per, koju he ce mpuMjemuBaTy o1 1. pyjHa
1853. (masve y tekcry: Creuajuu pen). Cagprxan y XLIIL koM. nprk.-3ak. ymcra nof Op. 132.
M3/1aHOM U pasrociiaHoM jHe 20. cprima 1853.

? Nlerarsrnje Xunxosuh, X., (yp.), Cmeuajuu ped 00 18. cpnra 1859, 3arpe6, 1884, ctp. 57.

* Bumm PymsoB, A., 3axor o nobujary npashux djena 2iede uMoSUHe UHCOIBEHMHA OYIICHUKA
00 24. oocyjra 1897. u Cmeuajnu 3axon 00 28. oxcyjka 1897. y3 ynopaby obpaznodcera
Bnaoune ocrose, 3arpe0, 1897, ctp. 6. u 7.
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Cpba, Xpsara n Crnopenama 1918, mo monomema CredajHOr 3aKOHA M 3aKOHA O
MPHHYHOM TIOpaBHABaKY M3BaH cTedaja 1929, koju je cyknagHo cxBahamiMa npaBHe
JIOKTPHHE CITH] IO y30p OZIroBapajyhix aycTpHjcKuX 3akoHa ¢ odetka 20. cTosbeha.”

Creuajun 3axoH (32 KpasseBuny JyrocmaBujy) m3 1929. onpehusao je na cako
HETIOPOYHO, TOY3/IaHO0 W BJEINTO JIMIE MOXKE OWTH TIOCTaBJREHO 3a YIPaBUTEIhA
crevajHe Mace Oe3 o0O3upa Ha To je ymu angpokar wid He (wi. 80). Hakon [pyror
CBJETCKOT paTa CMaTpajio Ce Jia Cy IpaBHA IpaBWJia MPHUjalllEber CTCUajHOr TpaBa y
CYNPOTHOCTH C HOBHM ITIPaBHHM TIOPETKOM, 12 HUCY Owia mpumMjemsuBana.’ Tommime
1989, TaKo je oHeceH 3aKOH O PUHYTHOM [IOPABHAKLY, CTeUajy ¥ JTMKBHIALM|H, KOjH
je nocrojehe crame Tpebao npomujernTy. CTEYajHU YIPABUTESb j€ HaUME, MO TOM
3aKOHYy MMao 3HaTaH OICET OBNAITerma (Wi 61. cT. 1), HaKo CMO MHIIUBEHha KaKo
3aKOHOJABAIl HHje Yy JIOBOJGHO] MjepH BOIMO padyHa YIIPaBO O YBjETHMA KoOje je
HEOITXOJIHO MCITyHHUTH Jia OM HETKO Morao OuTH ojpeljeH 3a cTedajHOr ynpaBUTEIba.
Tako je camo HaBenieHO Ja ocoda Mopa OWTH CTpydYHA M HETIPHCTPaHa U J1a He MOXKE
OWTH JMIIe KOje He MOXKe OMTH MMEHOBaHO 3a JpekTopa nomyseha (wr. 59). Cae To,
HAapaBHO, HHUje UMIUTMIMPAIO Ja Mopa JohM 10 HENpaBHIHOCTH Y CTE€YajHOM
TIOCTYTIKY, aTH CTAHS€ y TPAKCH TO je, MeljyTum, IoTBpmio.”

XpBarcka je HaKOH OCaMOCTaJbEHha Ipey3ena 3akOH O TPHCUIHO] Haroiow,
cTeuajy U IMKBAAIMA.

Crynamem Ha cHary Creuajuor 3axona'’ (1. cujeursa 1997) mpectao je BakuTH
3aKOH O TIPUCHIIHO] HArOXOM, CTeuajy M JMKBHauMju, ' ocum rmase VI - Creuaj u
nuKuammja Ganaxa. > Y y HaBeneHoM, IpBoM MoziepHOM, CTeuajHOM 3aKoHy (asbe:
C3) ompende o uMeHOBamy creuajHor yrpaButesba u3 Wi 20. C3 ka0 IyaBHOr
OTIEPATHBHOT THjeJa CTEYajHOr OCTYIIKA, CTATTHO Cy CE MUjeHhale.

V 1pBoj, u3BopHOj Bep3uju C3'"° 3a cTeuajHOr yIpaBUTEIbA MOXKE CE HMEHOBATH
(u3nuka ocoda, Koja pacroyake MoTpeOHOM CTPYYHOINY U IMOCIOBHUM HCKYCTBOM

> Jlerassrmje: duxa, M., Hnconsenyujcko npaso, 3arped, 1998, c1p. 1; Te Bepona, A., 3yrima,
C., Cmeuajuu 3axoH, 3aKoH 0 NPUHYOHOM NOPABHABAILY U 3AKOH O Y8oliery y Jcugom mux
3aKOHA, C KOMEHMAPOM, CYOCKUM pjeuuodama u 000amKom CHOPeOHUX NPAHUX nponucd,
mucax Jyzociosencke wimamne, 3arpeo, 1930, ctp. 3. MHaue CrevajHu 3aKoH je ox 28. oxyjka
1897, o6jaBiben y Sbornik zakonah i naredbah valjanih za kraljevine Hrvatsku i Slavoniju, koman
VIII, 1897.

 Tonpo6rnje: Bomym, JI, Bykosuh, A. Baprymosuh, XK. Ilpasronosujechu u
nopeobenonpagHy NpuKaz paseoja cmeuajHoe nocmynxa, 300pHuK [IpaBHOr (hakysirera
Ceeyummiinia y Pujerm, Boi. 34, 2013, 6p. 2, ctp. 911-941.

7 C. et CDPJ 6p. 84/89.

8 ITuka, M., Pasnosu 3a peghopimy Xpeamckoz uHCONGeHYUJCKO2 NPasa 1 Heke meMessie HOGUHE
moe npasa, 306opauK: HoBo OBpIIHO ¥ cTevajHO rpaso, 3arpeo, 1996, ctp. 203-227.

° HH, 6p. 53/91.

' HH, 6p. 44/96

""HH, 6p. 54/94.

"2 U, 341. Hpujenasue u 3aspise oapende CreuajHor 3akona u3 1997.

1> HH, 6p. 44/96.
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(ct. 1). To Moxe OWTH W jaBHM OWJBEKHHIK, jABHOOMJBEKHUYKH TIPHC|SAHHUK HITH
OJIBJSTHHK, aKo ce ¢ Tume cyriace (cr. 4). Opaj wianak C3 onpelyjy HecamusHe
MPETIIOCTABKE 33 MMCHOBAME. 3a CTEUAjHOT YIpaBUTE/ha HE MOKE OUTH WMEHOBaHA
ocoba Koja je Mopana OWTH M3y3eTa Kao CyJal] y CTeYajHOM IIOCTYIIKY, a OCOOUTO
ocoba Koja je OJIMCKU CPOITHUK KOjera Off WiaHa cTeuajHor Bujeha, ocoda oaroBopHIX
3a 00Be3e y CTeUajy, WIAHOBA YIIPaBe U IPYTUX THjeNa Ty KHHKA, BjepPOBHUKA TE 0c00a
KOje Cy y OTHOCY CYNapHHMIIITBA C JT>KHUKOM (CT. 2), a 3a CTe4ajHOT yIpaBHUTEIba He
MO)kKe OWTH MMEHOBaHA M 0c00a Koja 1Mo 3aKoHy He OM Moriia OMTH MMEHOBaHa 3a
YJiaHa yIIpaBe JTyXKHUKA, HAJ[30PHOT 0100pa MK CIIMYHOT THjeNa, HUTH 0c00a Koja je
Owia 3arocyieHa KoJl Ty>KHHKA WIH je OWiTa WiaHOM HeKora Bberosa Tijena (CT. 3).

Ipea Hoena C3'* 3HauajHo moomITpaBa KpHTEpHje 3a MMEHOBAHC TE YBOIH
00Be3y momnarama crpydyHor ucrmta. [Ipema @i 2. 3UJ] C3 Ha mwcTé cTedajHIX
yIpaBHUTehba MOKE OMTH CTaBJbeHa caMo 0cola Koja UCITyH»aBa /iBa yBjeTa: 1) BUCOKY
crpyuny cropemy (VII/1 crymam) Te 2.) TMONOXKEH CTPYYHH HCHHT 3a CTEYajHOT
ympaButesba Yy MunuctapetBy mpaBocyha. Ilo wm. 20. [lpaBmrmanka o mporpamy
VICIIHTA 32 CTEUajHOT YTIPABHTEIhA ¥ HAYMHA H-ETOBA TIONArama~ HCIIUT CE TIONAKE 3
MpeMeTa; a) CTedajHO MpaBo, 0) OCHOBe rpahjaHCKOr Mpapa, MpaBa JApyINTaBa U
TPrOBauKOr TIpaBa Te II) OCHOBE padyHOBOjCTBa W ¢uHaHIMja. [IpeaMer credajHo
TpaBo je 00BE3HO 32 CBE KaHWIATE, a KaHJIMJIAT C TIOIOKEHIM MIPABOCY/THAM HCITATOM
HE TIOJ&Ke OCHOBE rpaljaHCKOr Ipapa, Mpapa ApYIITaBa M TProBayKor Mpasa, JOK
KaHIH/IaT C TIOJIOKEHUM HCIIMTOM 33 OBJIALITEHOT PEBU30pA HE TMOJIKE HCIHT M3
OCHOBA PavyHOBO/ICTBA.

V npyroj Hosenn, . 9. 3WJT C3'® mujersa ce cr. 1, wr. 20. C3 u perympa ja ce
3a CTEYajHOT yIpaBUTEIha MOXKE MIMEHOBATH (PU3MUKa 0C00a KOja Ma BHCOKY CTPYIHY
cripemy (VII/1 crymasm), TonoXKeH CTPYYHH HCITUT 33 CTEYajHOT YIIPaBHUTEIha T€ KOja
pacrosiaxe HoTpeOHOM CTPYUHOIITY M MTOCJIOBHUM UCKYCTBOM, a YKUZIA OAPeoy CT. 4,
9. 20. C3.

Y Hamjepu npoghecuonanzayuje credajHo-yIpaBUTESbCKE CITy>KOe 3aKOHOJIABAL]
je monuo u Tpehy Hoseny C3. ITpema wi. 7. 3UJ] C3'7 3a cTeuajHOr yIpaBuTeha MOXe
OWTH WMEHOBAaH CaMO OJIBJETHHK, OJIBJETHHYKHM Ypel KOju KMa (DUHAHIM]jCKO-
€KOHOMCKOI' CaBjETHHKA WM YWIAaH jaBHOI TPrOBAYKOI JIPYIITBA YIHCAHOT y CYICKU
perucrap 3a 00aBJbAELE JJENATHOCTH CTEYAJHO YIPABUTEIHCKE CIY)KOE KOju HMa
BUCOKY cTpyuHy copemy (VII /1 crymnam) W TOJIOKEH CTPYYHH MCIIHMT 33 CTEUajHOr
yrpaButesba. Jakie, mujersa ce cr. 1. wi. 20. C3 na 3a cTeyajHOr yIpaBUTe/ha MOXKE
Outn m3abpaH: 1) 0/BjeTHUK/OJBJETHUYKH Ype IO/ YBjETOM Ja MMa (PUHAHIH]CKO-
€KOHOMCKOT' CaBjeTHHKA WK 2) WIaH JaBHOT TProOBAYKOT JIPYIITBA YIUCAHOT Y CYJICKH
perucrap 3a 00aBJbarbe jEIaTHOCTH CTEYAJHO YIPABUTEIHCKE CIY)KOE KOju HMa
BUCOKYy cTpyuHy crpemy (VII/1 crymam) U TONOXKEH CTPYYHM WCIUT 33 CTEYajHOT

'* HH, 6p. 29/99.
'> HH, 6p. 2/00.

' HH, 6p. 129/00.
" HH, 6p. 123/03.

1138



360pHuKK pagoBa ,Ycnyre n 3awTuTa KopucHuka", Kparyjesau, 2015.

ympaButesba. OBa, BPIO HejacHa W Bpiio HeyHKIFIOHATHA OApenda CTBOpWIA je
OpojHe Tpo0JsieMe y MPaKCH U W3a3Bajia MPaBHU Kaoc 300T yera je 3aKOHOJaBall y
4eTBPTOj HOBeNH M3MHUjeHno mjerm wi. 20. C3. Hamme, cykamro wr. 9. 3UJ1 C3'® 3a
CTEUYajHOr YIIpaBHUTE/ha MOXKE OWTH FIMEHOBA MCKJbYYMBO (u3M4YKa 0coda Koja
3a/10B0JhaBa orhe 1 mocebHe yBjere. Onhu yBjetn (in abstracto) cy: a) nMa BHCOKY
CTpY4HyY CTIpeMy, 0) TIOJIO’KEH CTPYYHH HCITUT 33 CTeUajHOT yIpaBHUTEsbha Te 3) Hanasu
CE Ha JINCTH CTCYajHUX yrpaBuTesba. IloceOHM yBjeTH (in concreto) Koje CTeUajHU
YIIpaBHUTEJh MOpa 33JJ0BOJBUTH Cy: a) pacrloiiakxe ToTpeOHOM cTpydHomhy u 0)
MOCJIOBHUM HCKYCTBOM TOTPeOHMM 3a BONCHC OIHOCHOT CTEYajHOI TIOCTYITKA.
Hezamueme nperniocTaBke 3a IMEHOBaH-a CTEUajHOT YIIPaBUTEIhA CY: @) 3 CTEeYajHOr
yIpaBuTeJha HE MOXe OMTH MMEHOBaHa ocoba Koja OM Mopama OWTH HW3y3eTa Kao
CyZar y CTe4ajHOM TOCTYTIKY, 0) ocoda Koja je Oma 3arocieHa Kol Ty KHHKA FUTH je
OnJia WIAHOM HEKOT' F-ErOBOI' THjEJIa, 3aTHM I1) OJIMCKM CPOIHUK CTEUYajHOra CyIia, J)
ocoba OITOBOpHHX 3a 00BE3e y CTedajy Te €) WIAHOBM YIpaBe W JPYTHX THjeNa
IY’KHVIKA, BjepOBHHKA Te 0co0a Koje Cy Y OJTHOCY CYIapHHIIITBA C Ty’KHUKOM. Y CT. 4.
9i1. 9. 3U/] C3 u3 2006. moceOHO ce HarnmamiaBa Jja 3a CTeYajHOT YIIpaBUTEIba HE MOYKE
OUTH MMEHOBaHa 0co0a KOja 0 3aKOHY He OW Moryia OMTH MMEHOBAHA 3a YiaHa yIpaBe
JTY’)KHUIKa, HaI[30PHOT 0100pa WIIM CIMYHOT THjena, ocoda mpaBoMohHO ocyheHa 3a
MOYMbEHA Ka3HEeHa Jijella TPOTHUB CUTYPHOCTH IUIaTHOI TIPOMETA | TOCIIOBamka Te 32
Jpyra KazHeHa Jijefia Koja jy YWHEe HEJOCTOJHOM 3a 00aBJbarbe JY)KHOCTH CTEHajHOT
ynpasutesba. OBa HoBenma C3 TMOHOBHO omoryhaBa OJIBjeTHHKY HMMEHOBAEE 3a
cTeuajHOr ympasutesba (CT. 5). MunmcTap mpaBocyh)a JOHHO je WM HOBH, CTPOXKH
[paBrHKK 0 MporpaMy CTPYYHOT HCTIHTA 32 CTEYajHOT YIIPaBUTE ha U HAUMHY FeroBa
ToJIarama.

Hoene C3 m3 2010, w3 2012°" e m3 2013 mucy mupane y ypeheme
MIMEHOBAFha CTeuajHor ynpasuTesba i3 wi. 20. C3 ycpojere y 2006.

W3HuMHa CIIOKEHOCT Jy)KHOCTH M (DaKTHYHHUX TOCIIOBA KOjeé MOpajy 00aBJbaTh
CTeYajHN YIpaBHTEJbM BOAWIA je 3aKoHOMaBla JMa y Hanpry CredajHor 3akoHa W3
numsa 2014. peopmupa yBjeTe y Be3u ¢ M360pOM 3a CTEUAJHOT yrpaBuTesba.” Y i,

'S HH, 6p. 82/06.

' HH, 6p. 110/06.

2 HH, 6p. 116/10.

> HH, 6p. 25/12.

2 HH, 6p. 133/12. (Creuajum 3axom, HH, 6p. 44/96, 29/99, 129/00, 123/03, 82/06, 116/10, 25/12.
u 133/12).

3 TTonpobuuje, Xpacruucku Jypuen, Jb., Ilpasnu nonooicaj cmeuajuoe ynpagumena y
cmeuajnum nocmynyuma, Ospxa u cmeuaj — aKmyaiHOCMu 3aKOHO0A8CMEA U CYOCKe npaxce,
3arpe6, 2007, ctp. 60-127.

** Tako ce, y noriey orthix yBjera, 3a CTeUajHOT yIpaBHTe ba, CyKIaaHo wi. 9. Harpra 3akoHa
MO’Ke MMEHOBaTH 0co0a Koja ce Hajla3W Ha JIMCTH CTCYAjHHUX YIPaBHTEJhA M MCKIBYYHBO Ha
TOZIPYYjy HAUIOKHOT Cyla. Y TIPaKCH XPBaTCKUX TPrOBAYKHX CYIOBa TOTOBO CE YBHjEK
TIPYMjCEUBAIIO TIPABIUIO JIa je CTCUYajHU YIPABHUTE)h UCKJBYUHBO C TIOJPYYja HAICKHOT Cyna
300r HAKHAJIE TPOIIIKOBA KOjU TPENCTABIBAjy TPOIIKOBE CTeyajHor mocrynka (wi 86. C3). Y
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BPJIO PUjETKUM CHUTyallMjaMa CTeYajHH CyJall Ce OIYyYMBa0 WMEHOBAaTH 3a CTeYajHOr
yHpaBuTeba U3 MOJPYYja HalexHOCTH apyror cyna. [Ipuvjeprrie, Ha TproBaukom cymy y
Crymry cTeyajHO YIpaBUTEIRCKE IIOCIOBE 00aBba CrevajHu ympasutesh w3 OcHjeka
(,,/Jammarmja BuHO 1. y credajy, Crumr, ,,Crioptcku rpan TIIH n.0.0. y credajy, Crumr).
Munubelmhe je ayropa Kako je pasjiore TaKBOI [IOHAIAka MOjSAMHHX CyZala TeIKO
TPOHUKHYTH.

Haname, y un. 10 HaBeneH je KpUTepHj N1a CTCYajHM YIpaBUTEJh HE MOke OMTH 0coba
NPOTUB 0co0¢ TOKPEHYT KasHeHW IocTymak. be3 nerajpHe anamize oBe oxpende, amd U
pereBaHTHHX ofpenon 3akoHa o kKasHeHoM moctyriky (HH, 6p. 152/08, 76/09, 80/11, 121/11,
91/12, 143/12, 56/13. n 145/13, @w1. 17) MokeMO 3aKJBYIHTH 113 j¢ OBO U TIPOTYYCTABHO PjeleHe
jep wi. 28. Ycrapa Pemmyomike Xpaarcke (HH, 6p. 56/90, 135/97, 8/98, 113/00, 124/00, 28/01,
41/01, 55/01, 76/10, 85/10, 05/14.) kao u mpakca y Be3u ¢ @i 6. Eyporicke KOHBEHIje 3a
3aIITUTY JBYJICKHX IpaBa u TemesbHuX crodona (HH-MY, 6p. 18/97, 6/99, 14/02, 13/03, 9/05,
1/06. u 2/10. — naspe: KoHBeHIMja) mpormicyje Aa je CBaTKO HEMy)KaH M HUTKO CE HE CMHje
CMatpaTy KPUBUM 32 Ka3HEHO Jjelio JI0K My ce IPaBOMONHOM CyICKOM IPECyJIoM HE YTBpAU
KpuBHa. Prjed je o 3axTjeBy Koju ce, HaueIHo, caM Mo CeOW YMHU YMjECHHM M OTIPABIAHKM, AT
koju he y mpakcu oOMOryhWTH CTedajHUM CylMMa pENaTHBHO BENHKY, 3alpaBo
HEKOHTPOJIAOWITHY ICKPEIH]jy TIPU M300py CTEUajHUX YIPaBHUTEIha IITO MOJKE CTBOPUTH J0jaM
TPUCTPAHOCTH U HEOOjeKTUBHOCTH CY/CTBA.

Takohep nmajyhint y 3HaTaH Opoj CTEUajHIX YIIPaBUTEIha U YHEHCHHUILY Ja HEKUMA OJT FbHX
HUKaJa HUje JOIMjeJbeH HUjeflaH CTeYajHd TpeaMer, Hampr mpormcyje ma ce cTedajHd
YIPaBHUTEJb, 10 NPaBHITY, GUpa METOOM CITy4ajHOT 0abHpa ¢ JIHCTE CTeYajHHX YIpaBUTEIba 3a
HOJIpydje HAUIOKHOI cyja. VI3HMMHO H300p CTeYajHOr yIpaBHTE/ba MOXE C€ BPLIMTH
071a0MpOM C TOMNHKCA aKTUBHUX CTEYajHUX YIPABUTEha aKO JEaTHOCT CTEYajHOT Jy)KHHKA,
CIIOXKEHOCT Ciydaja M mnotpeda 3a CrelM(UYHAM HCKYCTBOM CTEYAjHOT YIIPABUTE/hA TO
saxtujeBajy (wi. 11. Harpra).

Takohep Huje jacHa opmynaimje na he creuajuu ympasutesb OutH, Mely ocramm
yBjeTMa, 1 0c00a ,,K0ja HAKOH TOJIOXKEHOT CTPYYIHOT UCIMTA MMa YCITjEIIHO 3aBPIICHY CTPYUIHY
0o0yKy y Tpajamy ox jemHe roamHe . HamMe, aHamM30M TOJ0Xaja CTEYAjHOT YIPaBHUTEIhA
JIONIa3MMO JI0 3aKJby4Ka Kako HaBezeHa rmpodecyja Hije IOCTaTHO peryimpaHa, OZHOCHO Ja He
TIOCTOje KPHUTEPHjH 32 TpoecHOoHATHO OaBJhEHE OBOM IPOQEcHjoM, Kao M fa HeMa THjelna,
OCHM THjeJIa Y CTEYajHOM MOCTYIIKY, KOjH OM BPIIMO CTajlaH HAa30p HaJl IbUXOBHM pajioM.
Pjememe je y ycrocrapjpamby KOMOpE CTEYajHMX yNpaBUTE/hba Koja On Omia 3aaykeHa 3a
eyKallijy CTeYajHHUX yIpaBUTeIba, 3aCTYIIAmhe IbUXOBHX MHTEpEca M CAHKLIMOHUPAE Y CITydajy
JjenoBama MPOTHB MHTEpECa BjepPOBHUKA U Ty KHUKA. Hamasbe, OHO IITO ce y paiy mpemiake je
MOTYRHOCT J1a eyKaIijy CTeYajHuX yIpaBUTeJba 00aBIbajy yIPYKeha CTEUajHUX YIIPaBUTEIha
WM TaK Ja Ce OpraHu3hpa ToceOHa areHIMja 3a JIMICHIMpPAme W eNyKalHjy CTeYajHHUX
ympaBuTesba kKako je To Beh ypaheno, mpumjepurie y CnoBenuju wm Cpouju (Bumm infia).
Hanme, onBjeTHMINITBO W jaBHO-OMJBEKHUINITBO Kao TPABOCYIHE MPOodechje Cy Y CBaKOM
CIy4ajy KBIMTETHO OpraHm3upana mpodecrja u Tpeba KOPUCTUTH HUXOBa MCKycTBa. Harma
HacTojarba Cy YIpaBO yCMjepeHa y TOM IMpaBLly yHHU(HIMpama 3aKOHCKHX pjellema U
yKa3MBamy HaUIeKHUM OpraHMMa Jia CTeYajHH YIPaBUTEIbU TpeOajy OMTH OpraHM3UpaHy, y
JyXy Halller IpaBHOT CyCTaBa, Kpo3 CTPYKOBHY OpraHmsaiyjy Komope creuyajHux yrpaBuTesba
Ha Kojy OM ce npeHujera jaBHONpaBHa OBNAIlTerba. Y KOHAYHWIM, 0€3 CTPYYHHX OIEpaTUBHUX
THjena Huje Moryhe 3aMHCIMTH ycIjeX OWio Kojer IOCTYNKa IOBOJOM HHCOJBEHTHOCTH

JIy’KHHKA Y HaC, aJld U Y CBH]ETY.
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10. Hampr 3akoHa je pemedrHMpao HETAaTUBHY JIMCTY MPETIIOCTABKH KOje Cy 3ampeka
0co0H KOja MHa4e HCITymhaBa cBe MoTpeOHe (omhe u moceOHe) yBjere na y oapehernom
cy4ajy Oy/ie IMEHOBaHa CTEUajHUM yIPABUTEIHEM.

Hctide ce kputepyj npesamyskeHoctd (wi. 9. cr. 3. Hanpra 3akona).”

2. KoHuenT ,npe3afy)>XeHoCTU" - AOKTPUHApHa
NPOMULL/baba U NPAKTUYHU Npo6neMun

Axo aHammzupaMo (hopMyJalljy Jia CTEUajHU YIpaBUTEJb HE MOXKE OWUTH
oco0a Koja je mpe3aayeHa U3 HOMOTEXHHYKE TepCIieKTrBe, Moxkemo pehn ma mma
TIPOITYCTa, a jellaH Off HUX je W IITO He JNe(UMHMpa KpUTEpH] Mpe3aTyKeHOCTH Kao
MpETpeKy 00aBIbarba CTeUajHO-YIIPABUTEIhCKE CITyKOe. VICTHHA, HaBeIeH KPUTEPH] j&
nedurmpan y cr. 11. wr. 4. C3 e cr. 1. T. 2. u cT. 4. wn. 16. 3OIIH*® kao creuajuu
pazior Koju TIOCTOjU Kaja je prjed O TpaBHUM ocobama Koje 00aBIhajy HjeNaTHOCT
pamu cTjernama TOOUTH W BOJE PadyHOBOJACTBEHE EBHJICHIW]E CYKIJIQIHO 3aKOHY O
pauyHoBozCTBY.” Y Clydajy (DM3HUKHX 0c00a Mpe3ay’KeHOCT Kao CTambe Y KojeM
MMOBYHA HE TIOKpuMBa TocTojehe o0Bese Tpeba YTBPAWTH WCKJBYUHBO CTPYYHO
ocriocobJkeHa (oBiarTeHa) ocoba. TakBUM HOMOTEXHHUYKHM TIPEBHIOM ¥ CYIPOTHO
Haveny IpaBHE CHI'YPHOCTH, 3aKOHOMABAIl, Y3 MHOIE HelopeueHocTH, padehn
3aKOHOJ[ABHY KOHCTPYKIIH]Y ,,[IPEe3aTy’KEHOCT " MMILTHIIMPA HAa MHCTUTYT CTeYaja Haj
HMMOBHHOM (hu3nuKMX ocola, moTporada. 300r Tora je3sudHoj KOHCTPYKLWjH ,,Koja je
npe3anyxeHa“ Tpeba npuropoputd. lllToBMilie, jomr yBHjEK HE TIOCTOjU
onhenpuxpahena TpaBHA Je(QUHHIMjA, Kaja TOBOPUMO O (H3HUKHM ocobama.”
Hanwme, HuTH jeman on mokasaresba Tpe3aTy’kKeHOCTH HHUje CaBpIlleH U He oOyxBaha
IjeIOKyITHN TIpodIieM mpe3amayeHocT. HajzactyrubeHuje cy neduHumje y Kojuma
Ce MpU Mjepery MPE3aTy)KEHOCTH HAjBUIIIC KOPUCTH CTOMA 3ay’KSHOCTH KOja je
neduHMpaHa Kao MOCTOTAK Iyra y OAHOCY HAa pacIoiiokuBH joxonmak. Opmje ce
jaBJbajy TipoOieMu ¢ AeUHUIMOM JOXOTKA, BE3aHO Y3 BPEMEHCKO Pa3nodibe Kojer

** 3aHMMIBHBO je KaKo, HPHMjepHIIE, XPBATCKH 3aKOHOJIABAI] CMATPa KAKO j& HEIOCTOjHA jABHOT
TIOBjepema 32 00aBJbarkbe jaABHOOMILEKHIYKOT TI03KBa 0coba Koja je mpe3amyxeHa. Ta ocoba
HHje Morla OWTH MIMEHOBaHA jaBHUM OWBSKHHKOM (Wi 13, cT. 2, T. 5. 3aKoHa O jaBHOM
owwexuautey (HH, 6p. 78/93, 29/94, 162/98, 16/07. u 75/09. - naswe: 3JB)), anmm ucto Tako
jaBHM OMJBEKHHK 32 KOjer je HaKOH MMEHOBama yTBPHEHO Na je mpe3amykeH Mopao OWTH
pazpujerier (wr. 21, ai. 1, ct. 1. 3JB).

%% 3aKoH O (PMHAHIIjCKOM TIOCIOBARGY M IIpeAcTedajHoj HaroxOw, HH, 6p. 108/12, 144/12,
81/13. m 112/13. — naspe: 3OIIIH.

*"HH, 6p. 109/07, 54/13. 1 121/14.

*¥ TonpoGuuje, Davydoff, D. et all., Towards a Common Operational European Definition of
Overindebtedness, Directorate - General for Employment, Social Affairs and Equal
Opportunities Unit, Inclusion, Social Policy Aspects of Migration, Streamlining of Social
Policies, European Commission, 2008.
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TpeGa obyxpatii.”’ Kao NOMyHCKM TOKAa3aTelbi KOPHCTE CE TMOJAIM O KallllbeHy
wiahama, BemmuuMHU Jyra, Opojy kpeauTta koju ce oTmiahyjy Te Opojy WiaHoBa
kyharcrsa.*

3. MNopenbeHa UCKyCTBa y perynampasy npeaysjera 3a
n360p cTreyajHOr ynpasurtesba (UM He NOCTOjambe
KpuTepuja npesafy)XXeHOCTU Kao HeraTuBHe NpeTnocraBke
3a UMEeHOBake CTeyajHor ynpasuTesba)

WumyvkaTtiBHa MeTola yTBphHMBAamba YMILCHHIIA YKa3yje Kako CTame Y
rocroiapcTBy, kako PX Tako U cycjenHnx 3emMasba, TIoKasyje Jia TI0CTOju OrpoMaH Opoj
MOCTIOBHUX Cy0jekara KOj Cy y BEIMKMM TemkohamMa W Koju OM TI0 CBAM
TNoKa3aTesbuMa Tpedaiu oTHhHM y CTeuaj, Tla ce Ka0 HEMUHOBHOCT jaBJbajia ToTpeda 3a
HOBOM PETyJIaTHBOM, 1M H HOBOM HpakcoM.” ITopeJ1 Hi3a HOBMHA KOjy Cy CTCUajHH

¥ Tlpumjeprre, 3ammuM mMjerama 2005, aveprukn Credajun 3akoHuk (Bankruptcy Code -
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8.) y3uma
y 003Up TIPOCjeYHH MjeCeUHH MPHXOM, OJJHOCHO IMPOCjeK JYKHAKOBHUX MjECEIHHX MPUXOIA Y
MOCJBE/IBNX  IECT Mjeceld TpHje MOJHOLICHA MNpHjeyiora 3a IOKPETame IOCTYIKA
norpormaykor crevaja (map. 101, cr. (10.A), 11 U.S.C.) mro Moxxe OWTH TpemMeT Hiza
3710ymI0pada

%% Taxo u nompobHuje: Bejaxosuh, I1., Ocobna npesadyscenocm, TIpojexr - TlapTHepcTBO 3a
COIMjANIHY YKJbY4eHocT, 3arpe0, 2010, ctp. 5, 10. Ucro Bumu, Boxyn, ., Ocobnu cmeuaj -
2nobannu mpeno u xpeamcka nepcnexkmusa, 360pauk IlpaBHor daxynrera CeeyuwnmiiTa y
Pyjerm, Bon. 32,2011, 6p. 1. ctp. 351-377.

3! C10601HO MOKEMO KOHCTATHPATH KAKO je TPOO/IeMAaTHKA CTeUAjHIX MOCTYTIAKA U CTeUajHe
perynatuBe JaHac y yBjeTUMa IVIOOQIHE TOCIOAAPCKe KpHU3e aKTyalHa Kako y 3eMibama y
TPaH3MLMjH TAaKO W 3eMJbaMa C TPAIULHOHATHO pa3BUjCHUM TPXKHILHHM CHCTEMOM.
IMocsbepiX JeceTak rojiHa, Pa3BHjeHe eypoIicKe eKOHOMHje Toerte 1o y3opy Ha raBy 11.
amepruakor CredajHor 3akoHuKa (map. 1101-1174) (emr. Chapter 1) moTHLATH TIOCTYTIAK
PECTPYKTYpHpam-a HHCOJIBEHTHNUX TPrOBAaYKUX JPYIITaBa Kpo3 ,pre-pack™ v ,pre negotaiared™
IUTaH Kao ajlTepHaTHBE 3a NpexuBIbaBame noyseha (The Bankruptcy Code USA, Chapter XI.,
Pub. L. 113-75, 3ammwa m3mjena je Omna 2005, Bankruptcy Abuse Prevention and Consumer
Protection Act (BAPCPA) of 2005, Pub. L. No. 109-8, 19 Stat. 23 (codified in 11 U.S.C., par.
101-1501), noctymHo Ha: http://www.law.cornell.edu/uscode/text/11 (12. 12. 2014)). V Bemikoj
bpuranuju  Insolvency Act 1986, (Insolvency Act 1986, c. 45. ocrymHo Ha:
http://www.legislation.gov.uk/ukpga/1986 (12.09.2014.) - name: IA 1986) koju je eKBUBAICHT
amepruror CTedajHOT 3aKOHHKA, JIOMYHEH je oapendama Enterprise Act 2002 (Enterprise Act
2002, c. 40. HocryrmHo Ha: http://www.legislation.gov.uk /ukpga/2002 (11. 09. 2014)) xoju
Takohep moTude peopranuzaiyjy noayseha. @paHiycku cyacku Mozen peopranmzaiyije (ppaH.
redresman), KOju ce OJ1 aMEPHUKOT" 3HA4ajHO PA3IIHKYje ¥ MMa CBOj€ CIIeU(UIHOCTH, 3aXTHjeBa
00Be3Hy M3pajly CTEYajHOT IUIaH I JI0 JMKBHAALMJCKOT CTedaja JIoJIa3k MCKJbYYHMBO aKO HE
TI0CTOj€ HUKAaKBE TPETIOCTABKE J1a CTEUajHH Ty>KHHUK MOXE HacTaBUTH ¢ pajioM (Bum, Weber,
R., Can the Sauvegarde Reform save French Bankruptcy Law?: A Comparative look at Chapter
11 and French Bankruptcy Law from an Agency Cost perspective, Michigan Journal of
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International Law, vol. 27, 2006, ctp. 257. et seq). 3ammuX TeT TOAWHA, ,,TPCHA’
PCOPTaHIM3AIMjCKUX MOJIeTa CIMjeId ¥ HU3 JPYTHX, Ma M (TOCT)TPaH3MIMjCKUX apkaBa. Y
Yemkoj je pedopmom 3akona u3 2009. yBemeH WMHCTUTYT ,pre-pack-a”, KOju KOMOWHHpa
HajOoJbe KapaKTEpHCTHKE JBa MOJENA PECTPYKTYpHUpama: He(OPMAIHOT HM3BAHCYICKOT
1 (OpPMAITHOT PECTPYKTYpHpama 1o npaBuinMa rase 11. amepudkor CredajHor 3akoHa (Act
No. 182/2006 Coll. Bankruptcy and Settlement (Insolvency Act). JIoCTyImHO Ha MpEKHIM
crpanmiama: http:/www. czechlegislation. com/en/182-2006-sb (12. 09. 2014)). CrnoBauxka,
noper] (hOPMAITHOT' CTEYajHOT TOCTYIKA KOjU 3aBpIlaBa JIMKBHAALMOM MMa W He(OpMaTHI
M3BAaHCY/ICKH TIOCTYIIAK PEeOpraHm3alije KOji MofpasyMHjeBa JOTOBOp m3Mel)y BjepOBHUKA U
nyxarka (Act of 30 March 2006 on Bankruptcy and Settlement (Insolvency Act) as amended by
Act No. 312/2006 Coll., Act No. 294/2013 Coll. HoctynHo Ha: http://www.czechlegislation.
com/en/182-2006-sb (12. 09. 2014)). HoBom pedopmom CreyajHor 3akona y Ilosbckoj,
HOCTYIIaK PECTPYKTypHpama (I0Jb. postepowanie naprawcze) je NOAATHO MOjeTHOCTABIBEH.
IMocTynak ce mpoBoau u3BaH cyza (y3 oapeleHe cyacke KOHTPOIE), a MpaBo 3a MOJHOIICHE
TIPHjeIVIora 32 PECTPYKTYPHUPAmheM MMa UCKJBYYHBO AyXHUK. Tako u nerasbHuje, Hukomih, H.,
Prepack: Amepuuro u cpncko pewerve, IlpaBo u npuspena, Boi. 49, 2011, 6p. 1-3, ctp. 92,
Crnacuh, C., Pre pack kao wiarca 3a cpncky npuspedy, [lpaso u npuspena, 2010, 6p. 7-9, ctp.
243-257. T1e Yomoeuh, B., Ocrosne kapaxmepucmuxe u npassa npupoda prepack
peopraHImBaLmje (VHanpeo npunpemmseHoe niana peopeanuzayuje) v saxonodaecmey Cpouje ca
0C6PMOM HA OOHOC CIMedajHo2 ROCMYNKA U NOCMYnKa peopeanuzayuje, I'omummak dakynrera
TpaBHUX Hayka, bama Jlyka, Bom. 3, 2013, Op. 3, ctp. 101-117. HberoB mws je ocurypatu
TIPIUTNKY TY>KHUKY Ja TIOCTUTHE JIOTOBOP ca cBOjuM BjepoBHHUIIIMA (Act of 28 February 2003 on
Bankruptcy and Rehabilitation (Prawo upadtosciowe i naprawcze). JIOCTYITHO Ha MpPEKHIM
crpanmiiama:  http://www.law.uj.edu.pl/~kpg/index.php?option=com_content&task=view&id
=72&Itemid=115 (12. 09. 2014)). Y npaBy boche 1 Xepiieropune ce 3a caa caMmo pacipasiba
TPHjeIIo3UMa KOjH Cy OCTBAPUBH Y CTEUajHUM IPOIKCUMa eHTuTeTa 1 bpuko muctpukry buX,
a THYy CE€ PelerIHje H3BAHCYICKOr MOJIesIa PEOPraHm3alyje OHOCHO HHCTHUTYTA Mpe/ICTeyajHe
Harozioe. Ty cy cBakako 3aHMMJbMBA JIOKTPUHAPHA MPOMMIIUBAA KOja HAaBOJE Kako O M3
pasnora mnpeonTepeheHOCTH cyfoBa OWJIO CBPCHCXOIHHMjE TOTOBO Yy TOTIYHOCTH MpoOieM
He(opMalTHe peopraHi3alije YCMjepHTH Ha THjeNa YIpaBe TPy HaUIKHOM MUHHCTapCTBY
(rHaHIMja, 2 KOHAYHY TTOTBPAY TIPEIaTy THjelTy “‘He TaKO JaleKOM Off ynpaBe” — HOTapuMa!
(Taxo n nerasenmje, Bunamesuh, M., Ilpedcmeuajna nacooba — Moeyhinocmu y Bocnu u
Xepyezosunu, Hoa ripaBHa peBuja, Yacomnmc 3a gomahe, lmemauko 1 eBporicko npaso, 2014, 6p.
1, ctp. 72). Hanme, 3actyna ce crajaiiiiTe Kako HOTap MMa CacBUM JIOBOJHHE OBJIACTH J1a
M3BPINM TIOTBPAY WCTIpaBe KakBa je TpeacTedajHe Haronba, Oymyhu Ja je Cyackd Juo OBOT
MOCTYTIKA Y Hauely, U3BAHIAPHUYHO IOCTYTAE, @ HCTOBPEMEHO U 3HaHe M OJFOBOPHOCT J1a
TIOyYX CTPAHKE O FHUXOBOM TIOCTYIIAlby Te TIPpaBUMa W 00Be3aMa KOje 3aCHUBAjY CTABJbAFEM
TIOTITHCA Ha TIpeficTedajHy Haroa0y. Haname, y 60CaHCKO-XepIIeroBaykoj MpaBHO] TEOpHja ce
pacnpasba ¥ O UMIUIEMEHTAIUjU T3B. pre-pack (YHampujen TPUIPEMIBEHOT IDIAHA) MOJIENa
peopranmsammje (Bumm, Yoxuh, M., Hnouyuje 3a ysoherve pre pack uncmumyma y cmeyajuo
3axonooaecmso bocne u Xepyezoeune - ca ocepmom ma npaso Penyomuxe Cpouje, Ctpanu
npaBHU KUBOT, 2011, Op. 2, ctp. 285-295) (eHr. prepack, preplan, prepackaged bankruptcy) xoju
nocroju 'y Cpbuju. Bumm, Josanoeuh - 3aruna, M., Peopeanusayuja um xopnopamueHa
pexabumnumayuja kao cmeudajHa anmepramuse, XapMoHu3ayuja cmeyajHoe npasa u Hogi 3aKoH
o cmeuajuom nocmynky, Hu, 2006., ctp. 217-230, id., Yexnahusarse cpnckoe cmeuajroe npasa
ca mepodasnum nponucuma EY, 36opauk: IpaBau cucrem Perryormke CpOuje — ycarnanaBarme

1143



Hejan boayn, AuTe Bykosuh, Carba Mpbuh, OCBpT Ha Npe3aay>eHoCT 13
nepcnekTMBe KOHBEHUMjCKor npaea ... (ctp. 1135-1168)

MPONIMCH TIPEBHIjENI jaBlhba C€ HOBH TpeHA (YHKIMOHAIM3AIMjE CTeYajHO-
yIpaBUTEJbCKE CIyx0e. 3a morpebe OBOr paja, MOKymaT hemMo JaTé Kparak
KOMITApaTUBHU IIpervie]] MpelyBjeTa 32 MMEHOBAEmE CTEUYAJHOI YIPaBUTEhA jep TO
CMaTpaMo KOPUCHOM TIOTOTOM 3a pa3MaTparka Be3aHa 3a HeKe CyCjeHe JpykaBe Koje

ca mpaBoM EBporicke yauje, Hurm, 2005, ctp. 525-542. Haume, cpricku 3akoH O CTeuajy KOjH,
OCHM ,,00MYHOT* TUIaHA peopraHm3ammje, mpeaBrha W MOTyNHOCT TOMHOIICH:A YHAIPHjET
TIPAIPEMIBCHOT TDIAHA peopranm3armje 3aKkoH o credajy Pemyomke Cpouje, Ci. it P. Cpbuje
op. 104/09, 99/11. - mp. 3axomm, 71/12., ommyka YC u 83/14. 1lltoBute, pre-packaged 11aH je
Moryh u ipema InsO Te ce MOXKe ce TIOTHUJETH 3ajeJHO C TIPH]EIUIOrOM 32 OTBApame CTEUAjHOT
nioctyrika (Insolvenzplan, §§ 217-269). locanammma meMadka HCKYCTBa yKazyjy Jia je jelHa of
HajBehnx MaHa pre-packaged TotaHa TO ITO ce HANIA3H ,,HAa YCKamy 3a BpPHjeMe TPETXOIHOT
MOCTYIIKAa KOjU MOXKe Tpajati 10 Tpu Mjecena (y Xpsarckoj, cykiamgHo wi. 42, cr. 4. C3-a
MPETXO/THHU MOCTYIIAK MOXKE TPajaTh Hajayxe 60 1aHa o1 TIOHOIICH:E TIPHjEIOra 32 OTBAPAE
cTeuajHOr mocTynka). Jpyru HemocTatak pre-packaged TUlaHa je CTajasIMINTE MPUBPESMEHOT
CTEe4ajHOT YIPaBUTEIba Y MPETXOIHOM IOCTYIIKY, HAUME, OH CE MOXKE, &I ¥ HE MOpa CIIOXKHUTH C
IUIAHOM PEOpraHM3alije JyKHUKA KOJU je Cydy MOCTaBHO CaM IY)KHHK Yy JIOTOBOPY C
BjepOBHHMIIMMA. YTIpaBo 300T yKIIamhara HABEICHHUX 3allpeKa BEMAUuKH je 3aKOHOJABall JOHUO
3aKoH 0 JaJbheM OJIaKIIamy caHammje momyseha (mem. Gesetz zur weiteren Erleichterung der
Sannierung von Unternehmen - ESUG) m3 2011. ¢ xojuMm je mmujerno InsO. [pBa m3mjeHa Tide
Ce OBJIaCTH 0100pa BjepOBHHKA KOjH CE OJ1 CaJla MOXKE OCHOBATH U Y HPETXOIHOM IOCTYIIKY.
Ogaj 0100p ce OCHYBA paJy 3allTHTE MHTEpeca BjePOBHUKA, T CE OCHUBA M DAy 3allTHTE
WHTEpeca Iy)KHHKAa KOJH JKEIIM PECTPYKTypHpaTd TMOCJOBame M omopaButH ce. Ondop
BjepOBHMKA MMa OBJIACTH YTjellaTH W Ha M300p MPUBPEMEHOT CTEeYajHOT yIpaBHTesba. pyra
m3mMjeHa InsO-a OTHOCH CE Ha MHCTHUTYT OCOOHE yIIpaBe KOjH je Y BheMauKoj, Kao U Y XPBAaTCKOj
CTEUajHOj TPaKCH BPJIO Majio 3actyiwbeH. Omumpuuje, apammh, J., Cmeuajuu naan naxon
usmjena u oonyna Cmeuajnoe saxona 2012, y: J{jenoTBOpHa NpaBHA 3allITUTA Y MPABAYHOM
MOCTYTIKY - M3a30Bu mpaBocy/HuX Tpanchopmarmja Ha jyry Eypone, Liber amicorum Muxajno
Juxka, 300pHuK pagoBa y yact 70. poljernana mpod. ap. ci. Muxajia Jluke, (yp. Y3enai, A.,
laparmih, J., Maraauh, A), 3arpe6, 2013, ctp. 469-493. V COBEHCKOM je 3aKOHOAABCTBY (Y
CroBenuju je noHeceH Zakon o financnem poslovanju, postopkih zaradi insolventnosti in
prisilnem prenehanju (Ur. list RS, st. 13/14. - uradno precisceno besedilo, dalje: ZFPPIPP).
ZFPPIPP ce xonoksrjaHO 30Be U VIHCONBEHIIM]CKH 3aKO0H jep ce Hajeehu 1o oJpenoun OTHOCH
Ha WHCOJBEHIMjy (M3MYKMX M TPaBHUX 0co0a IUIaH (UHAHIMjCKE peopraHM3alyje Mo
npucwiIHe HaronOe (cno. postopek prisilne poravnave), Koju ce MOXXE MPOBECTH HCKIbYUHBO
TipUje, OJJHOCHO W3BaH cTevaja. Y ciydajy na He gobe 10 TakBe Haronade m3mely myxHuKa u
BjepOBHHMKa, yciujeruT he ,,KIacHYHM CTeYajHH IOCTymak Oe3 Jajbbe MOTryhHOCTH
pectpykTypupama. CMatpamo OutaIM HOBey MHconmBeHIwmjckor 3akona u3 2013. 06jaBibeHy y
Ur. list 6p. 100/13. o 06. 12. 2013. HaeneHoMm HOBenoMm y ZFPPIPP yBomW ce TIOTITyHO HOBH
MPAaBHHA MHCTUTYT - MOCTYIAK [IPEBEHTUBHOT MPECTPYKTYpHUpama (Clio. postopek preventivnega
prestrukturiranja) — (maswe: PPP), (4n. 44.0.-44.3). Onpende o PPP Hanase ce y CKIOMy
nioryae/ba (DUHAHIMICKO TOCIIOBAMkE JIPYIITaBa M APYrHX IpaBHUX ocoba, a HE y CKIOIY
MHCOJIBEHIM]CKUX TIocTynaka. PPP ce MpoBOoAM ¢ HaMjepoM Ja ce JyKHUKY 3a Kojera je
gjepojammo na he y pa3no0iby o1 jeqHe roZMHe OCTaTH MHCOJIBEHTaH OMOryhiu 1a Ha MoJIo3u
criopazyma o (pMHAHIM]CKOM NPECTPYKTYpHpamy M3Besie NOTpeOHEe Mjepe PecTpyKTypUpamba
CBOjUX (DMHAHIMJCKUX 00Be3a M Jpyre Mjepe (MHAHLMJCKOT IPECTPYKTYpUpama paiau
OTKJIaFbarha Y3poKa 300T KOjUX OM MOrao MOCTaTH MHCONBEHTaH (Wi. 44.11).
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Cy Takohep WMIUIlEeMEHTHpale FhEMaukd MOJEN CTeYajHOr TIIOCTYNKa U3
Insolvenzordnunga*

Hauenno roeopehm, nma Ou jenHa ocoba Omila TIOCTaBJbEHA 3a CTEYAjHOT
yIIpaBHUTEJha OHA MOpa WCIyH-aBaTH yBjeTe (opMalHe M MaTepHjajiHe IPUPOJIE.
dopmanHU yBjeTe Cy HETaTWBHO Je(pUHUpAHH U cacToje ce y TOME Jia 33 CTeHYajHOT
yIpaBUTE/ha HE MOKE OWUTH WMEHOBaHa ocoba Koje je, mpuMjepuile, ocyheHa 3a
Ka3HEHO JjeJi0 KOje T'a YMHU HEmoJO00HMM 3a TIOoJoKaja CTEYajHOT YIPAaBUTEIhA.
MarepujamHu cy yBjerd onpeheHHM HemTo Apyraddje. 3aKOHOMABall je IOCTaBHO
noceOHa NpaBHIIa U TIOCTYTIAK HCXOJ0Bakba JIMLICHIIE 38 00aBJhakhE TI0CIIOBA CTEYAjHOT
yIpaBUTEIbA.

HaBemeno je HampaBbeHO, TpEMjepuIle, y 3aKOHOMABCTBY bocHe u
Xepuerosune,> Cpouje,”* Crosenuje,” Makenonnje’® (amm u Foemauke,’ Kanaze,™
Cjemmennx Amepuuxux Jipxasa’ 1 Yenke™).

32 Bundesgesetzblatt, 1994, 1, c1p. 2866; mocibenma m3mMjeHa Bundesgesetzblatt, 2011, I, ctp.
2854- nae: InsO.

33 Kopwcrehn cBoje ycTaBHe (Kaja TOBOPHMO O CTEUajHAM MPOIHCHMA, aHammsupajyhn wi. 11
VYeraBa buX, (xoju je mprutor OnheM OKBHpHOM criopa3yMy 3a Mup v bocHr u Xepreropuamn
(T3B. JejToHCKH criopa3syM) U Koju je ycBojeH 1995, y Touku J1Ba HCTOT WIAHKA O/ HACTIOBOM
JJHaonexcHocmu enmumema‘* yTBphyjy ce Heka crielpHuIHa paBa SHTHTETa, y3 HaBoheme 1
BUXOBHX 00Be3a. To pe3yaTnpa 3aK/bYdKOM Jia Cy CTAaTYCHH IOJIOXKajH NPABHUX cyOjekata, y
IITO y/a3u MaTeprja cTedaja 1 JMKBUIAIN]e, Y HA[UIOKHOCTH eHTuTeTa), a JJuctprkra bpuko n
CTaTyTapHe HAUICKHOCTH, OBE MOJMTHYKO TepUTOpHjaiHe jemuHuile bocHe u XepreroBute
JIOHHjeJIe Cy 3aKOHCKE MPOIMHMCe KOjuMa PEryiipajy MaTepHjy Credaja M JIMKBHaaije. Y
Penyomimn Cprickoj noneceH je 3akoH o credajHoM moctynky (Ci. riacHuk PermyOrmike
Cpricke, Op. 67/02, 72/02,38/03, 96/03. u 68 /07), ka0 1 3aKOH O JIMKBHIAIMOHOM TOCTYIIKY
(Cn. tnacauk Perryomike Cpricke, Op. 64/02). 3akoHE ¢ UCTOBjETHUM HA3UBHUMA JOHHjENA j€ U
Oeneparmmja bocHe 1 XepreroBue (3akoH O CTEYajHOM TIOCTYIIKY U 3aKOH O JIMKBHIAIIMHOM
nocTyrky objaBibern cy y Ci. HoBuHama Deneparmje BUX, 6p. 29/03. 3akoH 0 m3MjeHama
3akona o credajHoM mocTyriKy, Ci. Hopure Deneparmje buX, Op. 42/06). Y ductpukry Bpuko,
3a Pa3NKy Ofl CHTUTETCKHX MPOIHCA, OHH]eT je 3aKOH KOjUM Ce y je/THOM TEeKCTY peryimpa
Marepuja credaja, NMPUHYIHOT IIOpaBHARa M JIMKBUIAIMjE (3aKOH O cTedajy, MpHHYITHOM
nopaBHawy U JmkBHAanuju, Cir. racHuk uctpukra Bpuko, 6p. 1/02). OHK cy KOHIIENIIM]CKI
WCTOBjETHH HheMaukoM VIHcomBeHImjckoM 3akoHy u3 1999. M3nmMmka je 3akon Jluctpukra
Bpuxo koju je KOHIeNIMjCKH OJM3aK pjeliehuMa 3akoHa O PUHYIHOM TTOPaBHAKY, CTe4ajy U
ykBuaarwmju ouire COPJ.

* Cpricku 3aKoH 0 creuajy Koju je y npumjern o 23. cujeursa 2010. (Crr. rrackuk PC, 6p.
104/09, 99/11. - np. 3axon u 71/12. - omiyka YC. 1 83/14) yremersuo je popMHparse ApyKaBHOT
PperynaTopHOT THjeMa - ATeHIHje 3a JMICHIMpamke cTedajHux ynpasutesba (13B. AJICY). 3akon
0 AreHImju 3a JMIEHIMpame creuajHux ynpasHuka (Ci. macHuk PC, 6p. 84/04. u 104/09).
Hanwme, npensurha ce na Komopa caunmasa kozeke npodecroHaHe eTHKe, H3/iaje 1 0OHaBIba
JIMIEHLIE 32 Pajl CTEYajHUM YIpaBHTEJbHMA, JIOHOCH DjellieEe O Ofy3UMarby JIMICHIE, BOIM
WMEHHK CTEYajHUX YIpaBUTeha M 00aBba Apyre rmociose mpeasuleHe CredajHUM 3aKOHOM
(Bumu http://alsu.gov.rs/la/ dokumenta/zakoni/, 12. 09. 2014). Panosuh, B., Ozpanuuersa npasa

cmeuajnoe  ynpasmuka Ha uzbop vy eesu ca 0socmpanoobasesnum  yeosopumd, VI
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MelyyTiM oHO IIITO je OUTHO J1a HUTH jellaH O] HaBEJICHHX IPOITIca He TPOIHCY]je
KpUTEpH] TPe3ay’KEHOCTH Kao HEraTHBHY NPETTOCTABKY 32 MOCTAaBJbabe HA JIMCTY
CTCYAJHHX YIPaBUTEIbA.

4. 3abpaHa AUMCKpMMMHaUMje NnpeMa UMOBUHCKOM
KpUTepujy — Kputepujy npesafnyXeHocTy U3 npakce
Eyponckor cyaa 3a JjbyAcka npasa

CBa 3aHMMama, TaKo M CTEYajHO-YIIPABUTEIHCTBO, KapaKTEepH3Hpa IIOCTOjarbe
OTpaHYeHa 32 YIa3aK, OAHOCHO je/IaH WJIH BHIIIE MPOIIFCA KOjF OTPaHN4IaBajy yiazak
y mnpodecrjy. Ta orpaHuuerma yjiacka MOry OWTH KBaJIMTaTHBHE (IIPHM]jEpUIIE,
oapeheHn McnuTH W KBaMMQUKAIMje) WIM KBAHTUTaTHBHE TpUpone (IpUMjepHLIe,
numerus clausus paJHUX MjecTa) Te€ ce OJHOCHTH Ha ofnpeheHe ocoOHe
KapakTepuCTHKe KaHauiata (TMpuMjeprIle, ApKaBJbAHCTBO, BIAJAFbe XPBATCKUM
jE3UKOM), al HHMKAaKoO TMpe3amayxeHocT. Hawmme, mpesagykeHocT je y BehuHM
eypOIICKUX 3eMajbha MOBE3aHa C HEYCIjeXOM M cTedajeM. M3pa3 mpesamykeHOCT uma
CTUTMATHYHE KOHOTAaIlMje jep CTaBha KpUBHKY Ha ocol0y mykauka. Credaj je
NoHWKaBajyhu 1 0coba MoXe CMambHTH CBOje CaMOIIOIITOBamke ocjehajeM mojadaHor
HeonoOpaBama npyrux. [Ipema Tomy, wieja a mpesamykeHUM ocobama Tpeda JaTh
WIEKIH)Y Kojy Hehe 3abopaBuWTH, He yKIama ce y E€KOHOMCKH IPUCTYIT TpeMa
KOHIIETITY Tipe3anykeHocTu. LlToBuie, Ha mprMjepy KpHUTepHja Mpe3aLy’KeHOCTH

TpaauiroHaHo caBeToBame mpasocyha ,,Bpirar 2009” — Crevaj 1 npuBatu3aimja, beorpas,
2009, c1p. 233-256.

3% CI0BEHCKM HHCOMBEHITH]CKH 3aKOH HATTAXe OCHHBame KOMOpe CcTeuajHiX yrpaBHTeba (CII0B.
Zbornica upraviteljev Slovenije). Hanme, y Tpehoj HOBelM MHCOJBEHIIM]CKOT 3aKkoHa 300r Behe
npodeCHoHaM3aIM]e CTeUajHO-YIIPABUTE/hCKEe CITy)kOe cTBOopeHa je Komopa (moHeceH je u
Craryc) (w1. 120) ¢ mbeM Ja IPY>KH CTAITHO 00pa30Bake YIpaBHUTEsha. Takohep ce mpruxBaTHO
Kopexe 100pe mocioBHa Mpakca Te je JiaHa OBJIACT MHUHHCTAPCTBY HAICKHOM 33 IMOCIIOBE
npaBocyha Jia KOHTPOJIMPA YIPaBUTEIbE.

3% 3akoH 0 creuajy, Cit. Becark Ha PM, Op. 34/06, 84/07. Nnave, ciomeHrMO Kako MaxkeioHuja
IyTeM KOMOPHOT CYCTaBa PeryJipa npoeckjy CTe4ajHoOr yIpaBUTeIba.

37 InsO, . 56.

¥ Creuajun 3axon Kamane (Bankruptcy and Insolvency Act, R.S.C, 1985, c. B-3, wr. 54.)
nebUHUpa J1a je CTedajHH YIpaBHWTelh 0co0a JMIEHIMpaHa o cTpaHe Komope credajHux
ympasuresba (Office of the Superintendent of Bankruptcy (OSB)).

%% Creuajuo-ynpasuressekn mporpam CAJl-a je ofgjern MHHHCTAPCTBA HAIUIEKHOT 33 TIOCIIOBE
npaBocyha HaJUIEKHOT 32 KOHTPOITY TpoBez0e cTedajHux roctymaka Ilap. 586. 28 U.S.C, map.
101. 11 U.S.C. TekcToBH 3aK0Ha JOCTYIHH Ha: www.jtaw.nopHemueny (12. 01. 2015). Cacroju
ce ox 21 ypena va nonpy4jy CA/l-a u rasHor ypena (138. Executive Office for U.S. Trustees)
cMjetreHor y Washington, DC.

* 3anmuM H3MjeHaMa MHCONBEHIM]CKOT 3aKoHa (Insolvencni zdkon) y Uelkoj perymipaH je
TI0JIOXKa]j ynpaBuTesba. LIWb je cTBOpUTH jaBHOMpaBHO THjeNo Koje he jaMuuTn 1 ocurypaBsaTti
KBJIMTETY 00aBJbam-a CTEUAjHO-YIIPaBUTEIbCKE CITyxO0e. JlocTymHo Ha: http://www. insolvencni-
zakon.eu/ (12. 01. 2015).
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MO>KEMO BHJJJETH OIACHOCT JIOHOIIECHa OMIyKa O 3a0paHH TMpHjeMa y CIyKOy Tof
yTjelajeM CKpUBEHUX JIPYIITBEHUX TPEApacy/ia KojuMa ce TIPUAOHOCH YUBPIINUBaY
noapeheHor ApymTBeHor monoxaja oapeheHe JpyIITBEHE CKYNUHE, Y KOHKPETHOM
ciyuajy npesayskennx nojenunana.’ Crora he ce y HACTABKY aHAIM3MPATH MPAKCa
Eyporickor cyzia Jbyjicka npasa y Strasbourg-y (European Court of Human Rights)"™
nocTyrumma 1o €. 14. Eyporicke kouserije (3aGpana muckpumuHaiye). > Hamjepa
je na ce pazjallmbaBakbeM IPAaBHUX WHCTUTYTa KOjU Cy HACTAIM Kao pe3yirar
JYTOTOMIIIERE TIpaKCe W carjielaBabeM HUXOBOI Mel)ycoOHor omHoca mohe 1o
Ca3Hamba O MPAaBHO-JIOTMYKOM MEXaHM3MY ojiTyurBama EHCR-a Te yBUIM TIPEACTaBba
JIM KPUTEPHj TPE3aqy’KECHOCTH, Kao 3ampeka 00aBJhamby CTEUajHO-YIPABUTEIHCKE
cyx6e, muckpuMuHarjy.

4.1. 3abpaHa gnckpnmuHaymje npema 4i1. 14. Eyponcke
KOHBEHUHjJE 3a 3alUTHTY /bYACKHX NMpaBa U TEME/bHNX
cioboga

Un. 14.* Eyporcke KOHBEHIMjE CPEIMIIA je 0peada KOHBEHIIjCKOT TpaBa
Be3aHa y3 3a0paHy AucKpuMuHaimje Oymyhu na je mpuxeahiena y cBux 47 npikaBa
crpanaka Eyporicke xonBeHmmje. Mako un. 14. He ypelyje KiacHdHO MartepujarHo
KOHBEHIIMjCKO TipaBo, caapxkaH je y | omjessky Eyporicke konBeHrmje, mehy
oJpendama kojuma ce ypelyjy KoHBeHIMjcka rpara. Ui 14. ve caaprkasa neuHUIN]y
mmckpumuHarmje.”® OcHOBe Ha KojuMa ce 3a0pamyje JMCKpUMHHAINMjA Y wi. 14.

*!'V HaBe/ieHOM KOHTEKCTY aMEepHHIKH 3aKOHOJABAIL j& OTHIIA0 KOPAK Jasbe U 3a0PaHHO TAKBO
noctymname. Buau McGill, M., The Prohibition on Discrimination Toward Bankrupt Employees:
Congress Extends the Prohibition into The Private Sector by the Adoption of 11 U.S.C. § 525(b),
Bankruptcy Development Journal, vol. 3, 1986, ctp. 641. et seq.
* To je cyn Bujeha Eypome, a ne muctuTymmja Eyporicke yHuje KOjH je HaiexaH 3a
OJTy4HBAEbE O TOBpPElaMa JbY/CKUX IpaBa M TeMEJBHHX CJI00071a KOje Mpema I0jeIHHIMA
TOYMHE JpXkaBe cTpaHke Eyporicke KOHBEHIMje 3a 3aIliTUTY JBYJICKHMX IpaBa M TEMEJbHUX
crobosa.
* Bum, Pamesuh, XK., 3a6pana ouckpumunayuje u omuma 3a6pana OuckpumuHayije y npacu
Esponckoe cyoa 3a wyocka npasa, TnacHuk ApnBokarcke komope BojsomuHe - Yacommc 3a
npaBHy TeopHjy 1 npakcy, Bos. LXXXIV, 2012, 6p. 5, ctp. 344-366.

* Bumn, Omejery, J., 3abpana ouckpuvunayuje y npakcu Eyponckoe cyda 3a myocka npasa,
360pHuk [TpaBHor dakynrera y 3arpedy, Boi. 59, 2009, 6p. 5, ctp. 873-979.

Eyporicka KoHBeHIMja 3a 3alITUTYy JhYACKAX TpaBa W TEMEJbHUX ciioboma, 3abpaHa
JICKpYIMHHALIH]E:,, Y KUBALE TIpaBa M CII000/a Koje Cy Tpu3HaTe y 0B0j KoHBeHIMjU ocurypat
he ce 0e3 mUCKpUMIHAIM]E HA OWJIO KOjOj OCHOBH, Kao IITO je CIOI, paca, 00ja KOXe, je3UK,
BjE€POHCIIOBHjE, TIOJIMTHYKO MM JIPYrO MUIIUBEH-E, HALMOHAHO WM JAPYIITBEHO TOAPHETIIO,
TIPHAIHOCT HALMOHAIHO] MalbWHH, IMOBHHA, PONEEbE HITH JIpyra OKOJITHOCT
*V un, 1, cr. 2. u 3. XpBarckora 3akoHa o cy36ujamy muckpumuHanmje (HH, 6p. 85/08, 112/12),
JIMCKpUMUHAIMja ce JIeUHUpa Kao CTaBJbahe y HEMOBOJBHH]H IOJIOXKa] OWIIO0 Koje ocobe 1o
HEKO] JIMCKPHMMUHATOPHO] OCHOBH, Kao W 0CO0E IOBE3aHE C FOM POIOMHCKOM WM JAPYTHM
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Eyporncke xoHBeHIMje HaBeneHe cy kao mpmMjepu. To je morBpmuo u EHRC 'y
npenvery Engel u opyeu npomus Huzosemcke,” yrephyjylin 1a je mommc ocHoBa
HaBeZleH Y Wi. 14. “uimycTpariBaH, a He UCHPIULEH, Ha IITO yiyhyje u3prdaj 0o Koja
ocHoBa.*® TemerbeM Tora MOe Ce 3aK/bYUHTH KAKO Ce OWIO KOjU KPHUTEpH]
Pa3MKOBamka MOXKE UCIIHTATH MpeMa Wi. 14. 6e3 o03upa je M OH HaBelleH WITH HUje
Mel)y 3a0pameHMM OCHOBaMa JIMCKPHMUHAIMjE y OKBUPY MeljyHapoiHE 3allThUTe
JBYJICKHX IIpaBa.””

Un. 14. je cpx onmpende o HeMCKPIMIHAI M Eyporicke KOHBEHIIW]E, a Fherosa je
CBpXa 3allITUTA TMOjeMHALIA O]l JUCKPUMUHALIMjE YV Y)KHBay IpaBa M cI00oja Koje
mrure oapenoe Eyporicke KOHBEHIIMjE M Bbe3UHU TIPOToKou. Mehytum, wi. 14. Huje
CaMOCTaJTHO TIpaBO jemHakocTH Beh 3aBucHa onpenda uwje je Toapydje MpruMjeHe
OrpaHMHYeHO Ha MpaBa HapeeHa y Eyporickoj KoHBeHImji.”’ 3axTjeBn TeMesbeM L.
14. ucraknytu EyporickoM cyy Mopajy ce OJHOCHUTH Ha TUCKPHMUHALIN]Y Y YKHBAEbY
Ipyrux mpaBa Eyporicke KOHBEHIMje TIOMyT NpaBa HA PUBATHH JKHBOT, OOUTEIHCKH
*UBOT U ci. Ha un. 14. ce mo3uBa y Be3u ¢ TakBUM JApyruM IpaBuma Eyporicke
KOHBEHIIW]e, a 3a0paHa JUCKPUMHHALIA]C MOXKE C€ CMaTpaTH JUjeIoM (MK JIOITYHOM)
CBake TeMesbHe openoe mpasa y Eyporickoj koHBeHnuju. [locbenuiia orpaHuieHor
MoJha TIpUMjeHe Wi 14. je, ako YMIbeHHIlE O KOjUMa je pyjed HUCY YHyTap oricera
Hekor mpaBa Eyporicke KOHBEHIWMje, OHIa He moctoju yrouwinte Yy Eyporckoj
KOHBEHIIH. |

4.1.1. HecamocrasiHa npaBHa er3ncreHymja 4i. 14.

Kao mrro je Beh naBemeno wi. 14. Eyporicke KOHBEHIMje HEMa CaMOCTAIHY
er3UCTCHIIH)Y: HE TIOCTOj! MpaBHa MOTYNHOCT Jia Y MOCTYIIKY npei Eyporickim cyaom
y KOHKPETHOM TIpe/iMeTy Oy/ie yTBphieHa mheroBa caMocTaiHa moBpeza. ['oBopu ce o
"HeayTOHOMHOj Tipupoq” wi. 14. Eyporicke koHpeHimje. Y mnpecymu Abdulaziz,
Cabales, Balkandali npomus Yjeoursenoe Kpawvescmea™ Eyporicku cyi1 OHOBHO je
CBOj€ YCTa/bEHO CTAjAHIIITE O 3HAYCELY M J0cery wi. 14:

Bezama. JIMCKpUMHHAIIMjOM ce CMaTpa U CTaBJbalbe HEKe 0co0e y HEIOBOJBHUjH TI0JI0XKa] Ha
TeMeJby HOTPeIHe Npeioioe O MOCTOojarby HeKe AMCKPUMHHATOPHE OCHOBE.

7 Engel u dpyeu npomus Husosemcke, npecyna, 8. marsa 1976, 6p. 5100/71, 5101/71, 5102/71,
5354/72.u 5370/72.

*® Omejert, J., Kousenyuja 3a saumumy myockux npasa u memesHux ciobood y npaxcu
Eyponckoe cyoa 3a myocka npasa, Cmpacooypuiku acquis, 3arped, 2013, ctp. 1297.

¥ Schutter, O., The prohibition of Discrimination under European Human Rights Law,
Luxembourg, 2011, ctp. 15.

> Bumm, Abdulaziz, Cabales u Balkandali npomue Yjeourenoe Kpamescmea, npecyna, 28.
cuOma 1985, op. 9214/80, 9473/81, 9474/81.

>! 3a6pana ucKpUMMHAIIjE Y CKIamy ¢ EyporckoM KOHBEHIMOM O JbyICKHM MpaBuMa (W,
14), ITpupy4nuk 3a ongjeTHrke, Jlongon, 2008, ctp. 5-6

3% Abdulaziz, Cabales w Balkandali npomue Yjeoursenoe Kpawescmea, npecyna, 28. cBibHa
1985, 6p. 9214/80, 9473/81, 9474/81.
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Tlpema ymephenoj npaxcu Eyponckoe cyoa, wn. 14. Oonymwyje ocmane
Mamepujanne o00pedbe Eyponcke xomeenyuje u mpomoxona. Ou He nocmoju
camocmanto, Oyoyhu 0a uma YHUHaK jeOuHo y 6e3u C Yocuearsem npasa u ciobooa
sajamyenux mum oopedbama. Haxo npumjena un. 14. myoicno ne npemnocmagva
noepedy mux oopedaba — u 0o me je mjepe (OH) camocmaian — He Modice Oumu
NPOCMopa 3a He208y NPUMJEHY, OCUM aKO YUIbeHUYE O KOJUMA je pujey He nomnaoajy
noo djenokpye jeoHe wi euuie NHOMorUx ...~

Ionpobruje oOpazmoxeme mjenokpyra wi. 14. Eyporicke xoHBeHImje Bemmko
ujehe nano je y npecyau E.B.. npomue Opanyycke:’

"... pumjena wn. 14. ne npedcmasnsa HysHCHO HOEPedy HEKoe MAMEPUjaiHoe
npasa sawmuheroe Eyponckom kongenyujom. Ilompedro je, anu yjeoHo u 0080/6H0 0a
uurbeHuye npeomema Oyoy VHymap oxeupa jeonoe wiu euwse wianaxa Eyponcke
KOHGeHyuje ...

3abpana ouckpumunayuje 3ajamuena je wi. 14, npema mome, npomedice ce npexo
oIcusarsa npasa u cnobooa 3a xoje Eyponcka xousenyuja u npunadajyhiv npomoxonu
saxmujesajy 0a ux ocueypa ceaxa opacasa. Ipumjersyje ce maxohep, Ha OHa OONYHCKA
npasa xoja je oporcasa 00OPOBOLHO OOTYHUAA OCUSYPAMU, A KOjd CNAOQjy YHYMAap
onhez oxeupa buno xojee wianka Eyponcke konsenyuje.”

EyporicKu Cy/1 3aK/bydHO je y npenmery Schmidt u Dahlstrém npomus Ilsedcke™
Il je mocTojame ciiabe u TaHke Bese mamely wi. 14. Eyporicke KOHBEHIIMjE U HEKOr
MaTepHjaTHOT TpaBa Koje Mpou3ia3u 3 Eyporicke KOHBEHIWMje JOBOJBHO 1a Ou ce
aKTHBMpao wi. 14.”

4.1.2. AytoHoMHa npupoga 4. 14.

Wnax, moctoju jemaH acmekT ayroHOMHocTH 4i. 14. Eyporicke koHBeHImje
(yBujek y Be3u c onpehennm unmankoM Eyporicke koHBeHIMje Koju ypehyje Heko
KOHBEHIIH]CKO TPaBO) YHATOY TOMY IITO TIPETXOJHO HHUje MPOHAIIA0 MOBPEILY CaMor
TOT WIaHKA WM je yTBPIHO 1a Taj wianak Huje nospujehen.”® Ha TakBy moryhsocT
TIPBH TIyT je YII030peHo y npeavery Marckx npomus beneuje.”’ Ty je Eyporicku cyn
HaBeo Ja Wwi. 14. "He MocToju caMOCTaIHO Oyayhu /1a iMa YUMHAK UCKJBYYHBO Y BE3U C
Y)KHBaKEM IpaBa U cJ100071a Koje 4yBajy ocTalie TeMeJbHe oapenoe.”

Mebhytum, moxxe nohu 1o mopene wi. 14. (y Be3n ¢ HEKUM MaTepHjalHUM
MpaBOM) YaK W KaJja MaTepujaTHo mpaBo Huje nopujeheno. Mako un. 14. cam mo cebu
He yTBplyje He3aBHCHO IpaBo, rpakca Eyporickor cyna nana My je ayTOHOMHH 3Ha4aj.
To 3Haum 1a, nako ce Ha wi. 14. He MOXKe CaMOCTAJTHO (Tj. HE3aBHCHO) TI03BaTH, Moryhe
je ma Eyporickut cyn yTBpau ToBpeny Wi. 14. HaKoH ITO JIOHECe OJUTYKY O TOMY Jia
HHje OMITO TIOBpEIe Heke MaTepHjaiHe oapezoe. OBO ce MUTake IPBHU ITyT M0jaBUIIO Y

> E.B. npomue ®panyycre, npecysa, 22. cujearsa 2008, 6p. 43546/02.
>4 Schmidt n Dahlstrom npomus ILleedcke, pecyna, 6. Besbaue 1976, 6p. 5589/72.
> Omejen, J., nas. deno, cip. 1297-1298.
56
HUcemo
37 Marckx npomus Beneuje, ipecyna, 13. mumsa 1979, Gp. 6833/74.
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Beneujckom jesuunom npeomemy.” Benruja je TBpmaia ma wi. 14. omoryhyje camo
nozpeleHy 3alTUTy, APYTUM pHjedrMa Jia ce Wi. 14. Moyke MPUMHjEHHUTH CaMo Kaja je
MaTepHjaTHO TIPABO ¢ KOJUM Ce UcThye noBpea wi. 14. nopujeheno. Eyporicku cyn je
HaBeo:

"Uaxo je mouno oa jaucmso ui. 14 He nocmoju camMocmanto y CMUCIy oa ce y
cknady ¢ yejemuma ui. 14. ooHocu uckmyuueo Ha mpasa u ciobode oopehene y
Eyponckoj konsenyuju, mMjepa xoja je cama no cebu y ckiady ca 3axmjesuma wiaHKa
Koju yysa oopehero npaso umu ciobody modxce mellymum dosecmu 00 nogpede moz
unaHKka xaoa ce wuma y 6ée3u ca ui. 14. 3002 paznoea wmo je OucKpumuHayujcke
npupode.”

V oBom npeamMery Benrwja je moppujema wi. 14.%°

V npecym Abdulaziz, Cabales v Balkandali npomue Vjeoursenoe Kpamescmea®™
Eyporcku ¢y je To nmpamwio (GopMyJMpao oBako: Wi. 14. ayroHoMaH je "0o mjepe 0o
Koje npumjena un. 14. HYJCcHO He mnpemnocmassa Noepedy  MAmepujaiHux
KOH8eHyujcKkux oopedada.”

Eyporicku cyn yjeaHo je ombampo Tesy aa He Moxke nohu g0 mospene wi. 14.
Eyporcke koHBeHIMjE Kajla ce MPETXOHO Beh YTBPIU 113 j& Y KOHKPETHOM IPEAMETY
noBpjeheH Hekn unmaHak Eyporicke KOHBEHIWMje KOjU CaipkaBa MaTepHjarHo
KOHBEHIIMjCKO TpaBo. Kajg Ou ce mpuxBaTHo TakaB MPHCTYI, MOBPEIC 4iaHAKa
Eyporicke koHBEHIMjE KOje caIpikaBajy MaTepyjaiHa KOHBSHIM]CKa IpaBa y3Iuriie Ou
ce n3Ha] OWIO KOjer NPUroBopa O YUME-EHO] JUCKpUMHHALWjU. CyKIagHo TOMY Y
KOHKPETHOM TIPEAMETYy MOTY OWTH KyMYyJaTUBHO YTBPhHEHH Ppa3IM4UTH THIIOBH
noBpena. Ysame s ce kao mpumjep wi 8. Eyporcke koupenimje ([IpaBo Ha
TIOLITOBAE TIPUBAaTHOI M OOWTEJBCKOI JKUBOTA, JIOMA M JIONMCHBAEKA) MOTY Ce
pa3nMKoBaTH JBHje mpaBHe cutyarwje. [IpBo, Moxe nohu 1o 1Brjy 3aceOHMX moBpera:
MOBpe/Ie WI. 8. U UCTOIO0HO J10 3aceOHe moBpese wi. 14. y Be3u ¢ wi. 8. Eyporicke
kouBeHimje (14.48.). Ipyro, Mmoxxe nohu camo 10 noBpeze wi. 14. y Be3u ¢ 4. 8., a 1a
cam w1. 8. He Gyie oBpujehen.”’

Un. 14. He oOyxBaha caMo OHe eleMeHTe HEKOr NpaBa Koje je Jp)KaBa Ipema
Eyporickoj KOHBeHIMjK OOBE3HA jaMUMTH T€ KOjU Cy TMMe NoapeheHrn HCIMTUBALY
Eyporicke xonsenmmje. Llnpoko Tymaueme orcera ‘TiiaBHe oApende A0BOIM 110
TIpOLIHpPersa MjepoaBHocTH wi. 14.%

3axspyuHo MoxkeMo pehn kako Ou ce jokazana noBpena Wwi. 14. y Be3u ¢ HeKuM
MareprjaTHiuM TIpaBoM 13 Eyporicke KOHBEHIMje, TOJHOCHTEIh 3aXTjeBa HE Mopa

¥ Benrujcku jesiarm npemver (Relating to certain aspects of the laws on the use of languages in
education in belgium" v. Belgium), npecyna, 23. cprima 1968., 6p. 1474/62, 1677/62, 1691/62,
1769/63, 1994/63, 2126/64.

> Sabpana ouckpumunayuje y cxnady ¢ Eyponckom konsenyujom ..., cIp. 6-7.

% Abdulaziz, Cabales n Balkandali npomug Vjeour-enoz Kpawescmesa, npecyna, 28. cBuGHa
1985, 6p. 9214/80 9473/81 9474/81.

! Omejer, J., nas. deno, crp. 1298-1299.

82 Gaygusuz npomus Aycmpuje, ipecyna, 16. pyjua 1996., 6p. 17371/90.
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WCTAaKHYTH HOBpPEy TOI' MaTepHjaIHOr mpasa. JJOBOJBHO je Iia ce W3Hece MoBpena Wi
14. y Be3U ¢ TUM MaTepHjaTHAM IPaBoM.*

4.1.3. CyncngmnjapHocr 4i. 14. Eyporncke KOHBeHUHje

UctmriBambe HaBogHe ToBpeAe w@wi. 14. y Be3W C HEKHMM MAaTepHjaIHIM
KOHBEHII]CKMM TIpaBoM Y TIpakch Eyporickor cyzna y mpaBuily YBUjEK CIHjEIH TEK
HAKOH IIITO Taj CY/I MPBO KCITHTA je I TIoBpHjelyeH uaHak Eyporicke KOHBEHIMjE KOjU
canpikaBa TO MatephjamHo mpaBo.”' AKO ce YCTAHOBH Ja je JOIUIO JO TOBpEIE
MarepujasiHe ozapende, Eyporicku cy He pasmaTpa yBUjeK OJIBOjEHO TBPIEbY TIOBpE/C
TeMeJbeM Wi. 14. 300r Tora ITo ce HABOIM MOJHOCUTEIha OHOCE Ha MCTE TIPUTOBOPE,
caMo carlieflaHe M3 APYKUHjer yria, Tako Jia HeMa HUKaKBe TIpaBHE CBpxe na ce O
TOMY JIOHOCH ToceOHa ozutyka. TakBo je cBoje mocrymame Eyporicku cya ommcao y
npecyu Airey npomue HMpcke,” kao TIOCIbeINIT CyTICHIRjapHE HAPABHU Wi, 14.

Ocraje OITOBOPHTH HA TMHUTame: y KOjUM CITydajeBuMa Eyporicku cyn umak
HACTaBJha NCIIMTUBATH HABOJHY TOBpey Wi. 14. y BE3U ¢ MaTepHjaTHOM O7IpeI00oM 3a
KOjy je Beh IpeTxoIHo YTBPAMO Ja je roBpujehena?

4.1.3.1. Mjepuno memennoz acnekma npeomema

Eyporicku cyn He MCIMTyje HaBOJHY TOBpeay wWi. 14. ako je yrBpheHa 3aceOHa
MOBpE/]a MAaTePUjaTHOr TIpaBa, OCHM aKO CE HE pajd O jaCHO] HEjeITHAKOCTH Y
nocrynamy™ koja je TemersEn acnext npemvera.’’ CBoje CTajaluIITe O TEMEIBHOM
acriekty npezvera Eyporicku eyt u3auo je y npecymu Airey npomus Hpcke® rije ce
PaIIIo O HABOMIHO] MOBpeM Wi. 14. y Be3u ¢ 4L 6, cT. 1:

"Un. 14. He nocmoju He3a8UCHO; OH KOHCIMUMYUPA jeOaH KOHKPemaH elemMeHm
(3abpany Ouckpumunayuje) ceaxoe nojeduHayHoe npasa 3ajamyeroe Eyponckom
KoHeeHyujom ... dnanyu kojuma ce jamue ma npasa mozy 6umu nospujeheru 3acedHo
uunu y eesu ¢ un. 14. Axo Eyponcku cyo e ymepou 0060jery nogpedy jeoHoe 00 mux
UIAHAKA HA Koje ce NOOHOCUmMesb N036a0 3aceOHO Uy 6e3u ¢ ull. 14, ... mopa uchumamu
npeomem u ca cmajanuuima nocaeeorwee unanka (4in. 14). C opyee cmpane, maxeo
ucnumuearbe onfienumo ce He 3axmujesa kaoa Eyponcku cy0 ymepou noepedy
npemxoonoe unawka (4n. 6, cm. 1) 3acebno. Cumyayyja je opyeauuja axo jacha
HejeOHAKOC Yy NOCHYNARbY KOO YaCUsarba npasa o KojeMy je pujed je memesvHu
acnekm npeomema, ail mo ce He npumjerbyje Ha nogpedy un. 6. cm. 1. ... Koja je

83 Babpana ouckpumunayuje y cxnady ¢ Eyponckom konseryujon ..., crp. 7-8.

8 Bz, Dudgeon npomug Yjeourseroe Kpamescmsa, ipecyia, 24. erbade 1983.

5 Jirey npomus Hpcke, npecyna, 9. mactorana 1979, 6p. 6289/73.

5 Bumw, Dudgeon npomue Yjeoursenoe Kpavescmea, npecyna, 24. Berbade 1983, 6p. 7526/76,
Assenov npomue Byeapcke, 28. mactonana 1998, Benukoea npomue Byzapcke, mpecyna, 18.
cubma 2000, op. 41488/98 u Anguelova npomus Byzapcke, npecyna, 13. munma 2002, Op.
38361/97.

%7 Leach, P., Tuking a case to the European Court of Human Rights, Oxford, Oxford University
Press, 2011., ctp. 399.

% direy npomus Hpcre, npecyna, 9. mactomaza 1979, 6p. 6289/73.
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ymephena y 060M NOCWYNKY, CYKIAOHO mome Eyponcku cyo He Hanasu CXOOHUM
ucnumamu npeomem u no wi. 14. ..."

3a paznmuky of npeameta Airey npomus Hpcke, y nipenmery Kamonuuxa ypxea y
Kaneju npomus Ipuke® Eyporicku cy/1 UCIITAO je M HaBOJHY TOBpey Wi. 14. y Besu
¢ W 6. cT. 1. HaKoH 1ITO je Beh MpeTX0MHO YTBPMO CaMOCTaJHY MOBpey Wi 6. cT. 1.:

"Umajyhiu y 6udy ceoj 3axwyuax ymemesmen Ha wi. 6. cm. 1. Eyponcke Koneenyuje,
Eyponcku cyo ecmampa oa je nospujehen u wn. 14. y eesu ¢ un. 6. cm. 1. jep nuje
UBHECEHO HUKAKGO OOJeKMUGHO HU PA3YMHO ONPABOArbe 3d MAKEy PA3IUKY Y
nocmynarvy.”

KonauHo, 3a pa3muky ox Bujeha [Ipsor omjena Benvko Bujehe pasmarpaio je
npenvera Opuiyw u Opyeu npomus Xpeamcke'® MCKIbYdHMBO C acriekTa TOBPEe Wil
14. y Besu ¢ un. 2. [Iporokona 1. (6e3 mpumapHor (hokyca, Kako Cy TO JehHHUpaITI
MOJHOCUTEJBY 3aXTjeBa, HA MPaBO Ha oOpaszoBame, Halasehu Ma je yIpaBo MUTAHE
JWMICKpAMPHAIMjE FEroB TeMeJbHM actiekT). Crora Huje HM yha3wio y 3ace0HO
pa3Martpame MpaBa Ha IPUCTYIT 00Pa30Baby.

Je 1M y HekOM mpeaMeTy OuMTa HEjeNHAKOCT Y TOCTYNAly FHEeroB TEMEJHHH
acriekt, Eyporicki cy/1 yBHjeK OIfjerbyje pasinunTo of cilydaja 10 caydaja.

4.2. lMojam gnckpnmMnHaymje

Eyporicka koHBeHIMja He caapku AeQUHUNN]Y ITUCKpUMHUHaLuUje. Y
beneujckom jesuunom npeomemy Eyporicku cyp je wcrtakHyo na 4in. 14. He
3a0pamyje npkaBu pasnuke wuisMmel)y cBojux TpahaHa Te je HUCTakHyo Jaa
onpeheHu crynam pasiuKkoBam-a HE cCaMO Ja je 3aKOHUT Beh KaTkaga u
norpeban kako Ou ce mcnpaBwie Beh mocrtojehe HejenHakocTH. Y OpOjHUM
npyrum npeametnMa Eyporcku cyn je o0pas3ioxuo mnojam AUCKpUMUHALMje. Y
npenmery Kjeldsen npomus JJancke’ Eyporcku cyn je ucTakHyo na wi. 14.
3a0pamyje:

”...OUCKDUMUHAYUJCKO NOCMYNAlbe Koje je YmeMe/neHO HaA Ul uma
onpasdaree y ocobnum obumesxncjuma ("‘cmamyc”) kojuma ce ocobe unu CKynuHe
YOU paznuKyjy 00 opyeux.”

Y Abdulaziz, Cabales w Balkandali npomus Vjeourenoz Kpamwescmea™
HCTaKHYO je :

"Tlojam Ouckpumunayuje y okeupy 3uaueroa un. 14. onhenumo yxmwyuyje
npeomeme Kaoda ce ¢ 0COOOM UlU CKYNUHOM 0e3 onpagoanoz pasznoza nocmyna

% Kamomuuxa yprea y Kaneju npomus Ipuke, nipecyna, 16. crynern 1997, 6p. 25528/94.

70 Opuyws u dpyeu npomus Xpsamexe, npecyna, 16. oxcyjka 2010, 6p. 15766/03.

" Owmejer, J., nas. deno, ctp. 1300 -1301.

™ Kjeldsen, Busk, Madsen u Pedersen npomus [ancke, mpecyma, 7. mpocurna 1976, 6p.
5095/71, 5920/72, 5926/72.

" Abdulaziz, Cabales u Balkandali npomue Vijeoursenoe Kpamwescmea, npecyna, 28. cBHO
1985, 6p. 9214/80 9473/81 9474/81.
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Marbe NO0BOBHO He20 € OpYeOM, UAKO NOBO/bHUje nocmynarse Huje oopeheno
Eyponcrxom xonsenyujom.”

Bemnka BehmHa yTBphenmx moBpena wi. 14. ykibyuuBama je W3paBHY
JWCKPUMHHAI]Y = — JpyKudje NOCTyName ¢ 0cobaMa y PENaTHBHO CIMYHMM
cuTyanyjama 6e3 00jeKTHBHOT M BaJbaHOT ompaBnama. MehytiM, Eypornicku cyn je
yrepamo na Eyporcka koHBeHImja o6yxsaha M HEM3paBHY JMCKPUMHHAIM]Y W —
ornha mpaBwiIa WX Mjepe KOje MMajy Hepa3MjepHO IITETHE YYMHKE Ha oapeheHy
CKynuHy Oe3 003Mpa IITO OHE HWCY IMOCeOHO ycMjepeHe Ha Ty CKynuHy.  Tako
Eyporicku cyz y cBOjoj MpakcH pasiiuKyje “pasiiminuTo MOCTyambe” Koje MoXKe OUTH
ONpaB/IaHo y cMUCITy Eyporicke KOHBeHIMje U “pa3iniiTo MOCTYyIamke” KOje IOBOIU
70 TUCKPUMUHALI]E, & THME U JI0 TIoBpe/a Wwi. 14. y Be3u C HEKUM MaTepu)jaTHUM
KOHBHIIH]CKHM MPABOM.”

Ipema Greeru, yetnpu cy YuMOCHHKA KOjH YMHE CMjEPHHMIIC 33 pa3rPaHUUCH-E
n3Mel)y (TOIyIITEHOT) Pa3IMIUTOT MTOCTYTIAka U (HEAOIMYIITeHE ) TMCKPUMUHALIHE Y
cvucny un. 14. Eyporicke xonBeHmwje. [IpBo, momHOCHTEIs MOpa TOKa3aTH 1a je
OCTIOPEHO TOCTYMamke OMI0 Mambe MMOBOJBHO HETO OHO KOj€ je TIPUMU]jEH-eHO Ha JpyTe
YCIOpEIMBE CKYITHHE, HACHTUTET KOju 0OMYHO ofpeljyje caM MOJHOCHTESh 3aXTjeBa.
[Mpumjepurie, ako ce HaBOAHA JMCKPUMHHAIM]a TEMEJBU Ha CIIONy, 0asa ycropenoe
our he wiaHOBM CyNpOTHOr criojia KOjU HE TpIle WUCTH HABOIHO HETIOBOJHHH)H
nonoxaj. Pujed je o motpeOM MOCTOjarba, T3B. YCIOPEAWBUX WM aHAJIOTHHX
curyanuja. [lpyro, Ha Ap)kKaBy je Ja MOKaKe, Kao CTBAp YNF-CHHIIA TTOTKPH]eIJbEHNX
JI0Ka31Ma, J1a je OCTIOpeHa TpaKca MPUXBAT/bUBA U PALIOHAIHA, OJHOCHO J1a pa3jinKa
y MOCTyTaky UMa 00jeKTUBHO M Pa3yMHO OrpaBiame. To hie 3axTujeBaT rmo3uBame
Ha IJbEeBE MOJIUTHKA 3a Koje ce cMatpa Aa he y tomy nomohw. Pujed je o 3axtjeBy 3a
MOCTOjarhbeM JIETHTHIMHOT IiJba KOjH C€ HACTOJU IMOCTHNM TaKBOM pa3lUYHTOM
npakcoM. Tpehe, yunHak mocTynama Mopa OMTH pa3MjepaH IUJBEBHUMA TOJIUTHKA
KOjUMa ce TeKU | TakaB Jia He roralja npaBeiHy paBHOTEKY m3Mel)y 3amrute orher
MHTEepeca 3aje/IHHUIIE U MOIITOBamba TeMEJPHUX JbY/ICKHX TIpaBa. YeTBpTo, y 003up ce
y3UMa M YHMIBCHHIIA CMaTpa JIM CE OCIIOPEHO TIOCTYNAme TY)KEHE IpiKaBe
HEIMCKPUMUHATOPHAM Y JPYTHM JISMOKPATCKMM Jp)aBama (TIOCTOjambe, T3B.
"3ajeTHIYKE OCHOBE").

™ Buu e y Schutter, O., #as. deno, ctp. 22-23.

"> Bumm, Hugh Jordan npomus Yjeourenoe Kpawescmea, mpecyna, 4. ceubma 2001, 6p.
24746/94., Hoogendijk npomue Huzozemcke, npecyna, 6. cujeursa 2005, Op. 58641/00 u /IX u
opyau npomus Penyomuxe Yewe, ipecyna, 13. crynenu 2007, 6p. 57325/00.

7% Sabpana ouckpumunayuje y cxnady ¢ Eyponckom kongeryujom ..., c1p. 9.

7 Bumu, Kagprapuc npomue Kunpa, nipecysia, 12. Bespaue 2008, 6p. 21906/04 u Torri u opyau
npomus Umamuje, npecyna, 24. cujeursa 2012, 6p. 11838/07, 12302/07.

78 Owmgjern, J., Has. deno, ctp. 1328.
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4.3. UcnntuBarme geMokpaynje

Y mpaxcu Eyporicku cyn ciumjeny craHmapAHA IPUCTYIL Y pjelliaBamy 3aXTjeBa o
JMCKpAMHHAI M TeMeJbeM wWi. 14. OBaj MPUCTYII jaCHO je M3NIOKEH y TpeMeTHMa
Rasmussen npomus [ancke” w Unal Tekeli npomus Typcke Taxo je Tect
JIMCKPHMHHAIMjE JTUO CYICKE TEXHHKE WCIIUTHBAaKa 'KOPAK MO KOpak KOjU je y
TpaBUITy OOJTMKOBaH Ha cibeniehn HauwH: 1) [Ipurmaaa i mpuroBop qUCKpUMHHAIA]E Y
nozpydje 3amTuheHor npasa ratione materiae? 2) Je 1w noBpujehen unanak Eyporicke
KOHBEHIIW]E WM TIPOTOKOJIA KOjU CajipKaBa HeKo MartepujasiHo npaso? 3) [loctoju i
pasimuka y mocrynamy? 4) Iloctoju oM OOjEeKTHBHO M pa3yMHO OIPAaBIame 3a
pazimmanTo noctyname? 5) Texu J1 pa3munTo MOCTYTAmke 3aKOHUTOM IBY? 6) Jecy
T TIPUMUjEEeHa CPEICTBA OMNpaBAaHO pa3MjepHa Ca 3aKOHUTHM IJbeM? Te 7)
[Npemarrtyje 71 pa3nvka y MOCTyIamby CTyIak CJI000IHE MPOIjeHe ApKaBe?

4.3.1. lIpnunaga s ripuroBop ANCKPHMUHALHJE y nogpydje
3awrmnheror npasa ratione materiae - ,HCrINTHBa€
nogpy4ja"

Eyporicku cyn omtydyje mpuriaja ju MPUroBop O JUCKPUMUHAIMH Y TOApYYje
HEKOI' MaTepujaTHoOr TpaBa 3amruheHor EyporickoM KOHBEHIIMOM ratione materiae.
Crora Ha TI0YeTKY TecTa JMCKPHMHUHAIT]E TIPOBOJIH KIIACHYaH TecT ratione materiae.”’
AKO TIpUTOBOp HE CIIa/ia y JIjEeJIOKPYT 3aIllTrheHor TpaBa, YTBphyje Ja Huje HaIUieKaH
VICTIHTHBATH [IPUTOBOpE y Bes ¢ wi. 14.%

Hanaswe, kako Ou ce yrBpamia nospena wi. 14. y Be3u ¢ MaTepujaiHiM TIPaBOM,
YHUHCHUIIC O KOjMa CE pacipaBiba MOpajy OuTH o0yxBaheHe MojpydjeM je/iHE I
BHLIIE Npyrux oapenada Eyporicke kouBeHwje. Y npenmery Van der Mussele npomus
Beneuje® Eyporicku ¢y cMaTpao je 1a ce MpU HCTIMTHBAEY MjepOIaBHOCTH Wwi. 14.
"nojaguno numaree jecy fiu YurbeHuYe 0 KOjuMa ce pacnpassa y HOMNYHOCMU U3BAH
noopyyja un. 4. na owda u un. 14.” 'V npenmery Rasmussen npomus Jancke®
Eyporicku cy/1 je u3Huo:

Y. 14. nadonymwyje ocmane mamepujanie oopeddbe Eyponcke roueenyuje u
npomokona. He nocmoju camocmanto 6yoyhu 0a uma yuuHaxk uck/msyuuso y 00HOCy Ha
Yorcusarve npasa u cobooa” koje wmume me oopedoe. Haxo npumjena un. 14. nystcro
He npedcmassa nogpedy mux oopedada ... He Modice ce NPUMUJEHUMU OCUM aKO
YurbeHUYe 0 KOjuMa ce pacnpaessa Hucy obyxsakliene noopyujem jeonoe um opyeoe
nomorvee.

7 Rasmussen npomug Beneuje, pecyna, 28. crynern 1984, 6p. 8777/79.

% Unal Tekeli npomus Typcxe, npecyna, 16. cryneru 2004, 6p. 29865/96.

%1 3a tect mpumjemuBocTn Eyporicke konBertmje By Buie y OMejery, J., nas. deno, c1p. 708.
82 Hemo, cp. 1331.

8 Van der Mussele npomug Bereuje, ipecyna, 23. crynern 1983, 6p. 8919/80.

8 Rasmussen npomus Jancke, nipecyna, 28. crynenu 1984, 6p. 8777/79.
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Ilocpemuiia renmTHBaRa MOAPY)a je a 3aXTjeB O HE3aKOHUTO) AUCKPAMUHAII]H
He MoXke OMTH TTOTHECEH Y OTHOCY Ha Tpasa Koja Eyporicka KOHBeHIMja He TIpU3Haje.
Mehytum, THjekoM ToamHa cyacka mpakca Eyporickor cyga mpolmpuia je mojam
"mozpyd4ja’ Kako OW YKJBY4HBao He caMo ofpel)eHo MmpaBo Koje M3PUYHTO jaMYH TEKCT
Eyporcke xoHBeHIWje HEro u 3axTjeBe Koju cy oO0yxBaheHu IMpUM TOApydjeM Koje
nokpyBa Takso 1paso.” Jlpyrum pujednma, y npeamery E.B. npomus @panyycke™
YTBPIIMO je:

”... 3a0para OuckpumuHayuje npema 4i. 14. ... npowupyje ce u uzsan 3auimume
npasa u cnobooa caopicanux y Eyponckoj konsenyuju u npomoxkomuma, a Koja jamye
Opoicase. Ilpumjervyje ce Ha OodamHa npasa, Koja onfienumo noOmnaoajy noo
MamepujanHy 00peody Eyponcke koueenyuje, a xoja cy 0obposossto 3awmuliena y
Oporcasama yeosopruyama.

Tako je Eypornicku cyn onpehene onpende Tymauro 1mmpe Kako OU MPH3HA0 J1a CY
JormatHa TpaBa oOyxBaheHa oriceroMm 3amTuTe TakBux ozpemaba. [lprmjepure
Eyporncku cyn je mpuxBaTro Aa Cy TpaBa Ha 3arocliere o0yxpaheHa orceroM mpasa
Ha TIPUBATHH XUBOT y CKiamy ca wi. 8. Y npeamery Sidabras w Dziautas npomus
Jlumee™ monHOCHTEIb1MA 3aXTjeBa JINTBAHCKH 3aKOH je GPAHHO TPOKEHe 3aroCiIeHha
y PasIMUMTHM TOApYYjEMa IPHBATHOI CekTopa jep cy OmBunm wiaHoBu KI'b-a.
Tepaumu cy a 3a0paHa JOBOM JI0 TIOBpeEIe Wi. 8. caMor To ceOr 1 'y Be3u ¢ 4. 14.
Eyporicke koHBeHIMje. JeIHO 0/ KIbYYHHX MUTaka OWIo je, je M Wi, 8, a THME U Y.
14. mjepomaBan. Eyporicku cyn je cMarpao &1a ce ¢ TIOAHOCHTEJbMMA 3axXTjeBa
MOCTYTAJIO JIPYKYHje Hero ¢ OCTAIIMM JbYMMa Ha TeMeJbY OJJaHOCTH HIIM HEIOCTATKA
JPPKaBH, a TO je OO pa3yior 3a JAPyKUHje MOCTYNake KOjH je HaBela Apasa. Y OJHOCY
Ha MjepoaaBHOCT Wi. 8. Eyporicku cyx je yIBpamo /ia je meroBa JI0Tajiallba Ipakca
KOja ce OIHOCHJIa Ha YMIHCHUILY 1A j€ TIPUBATaH KUBOT TEMEJEM WI. 8. IIMPOK I0jaM
KOjU HHje Toy100aH 3a UCHprHy Aehunuipjy. CMaTpao je 1a y omHocy Ha ompeheHa
MHIDBEHa KOja TIPEBJaiaBajy y AEMOKPATCKUM JPKaBaMa, OaleKOCeiCHA 3a0paHa
3anoulbasarsa y NPUBANTHOM CeKMopy ymjede Ha npusamuu scusom”. Eyporicku cy
je Tako yrBpauo nospesy wr. 14.%

3a notpede oBor paja OutHa je Be3a wi. 8. u wi. 14. Eyporicke konseHimje. Tako
Eyporicku cyn Huje mao ucupnHy AeUHHMILMjY NpaBa Ha MpPUBATaH >KUBOT KOje Ce
jamun wi. 8. Beh je yTBpAMO I1a je oBjje pujed O IMPOKOM MojMy. Tako mpuBaTaH
XUBOT M3Mel)y octaror yKibydyje 1 (PM3HUIKU U TICUXUYKH HHTETPUTET 0cO0e, YIie/ 1
YacT TOjeIMHIA Ka0 W aKTUBHOCTH TPO()eCHOHAIHE WM TIOCIIOBHE IPHpPOZE, Kao U
OrpaHHueR-¢ NPUCTYNA TOjeMHIM mpodeckjama WK 3anociemy.” Takohep, wi. 8.

8 Babpana ouckpumunayuje y cknady ¢ Eyponckom kongenyujon ..., crp. 13.

% E.B. npomue ®panyycre, npecyna, 22. cujeursa 2008, 6p. 43546/02.

% Harris, D. J. et al,, Law of the European Convention on Human Rights, Oxford, 2009, ctp. 580-
581.

% Sidabras i Dziautas npomus Jlumee, ipecya, 27. cpimsa 2004, 6p. 55480/00, 59330/00.

% Babpana ouckpumunayuje y cknady ¢ Eyponckom kongenyujom ..., crp. 14.

* Owmejer, J., nas. deno, ctp 931-932.

1155



Hejan boayn, AuTe Bykosuh, Carba Mpbuh, OCBpT Ha Npe3aay>eHoCT 13
nepcnekTMBe KOHBEHUMjCKor npaea ... (ctp. 1135-1168)

IITUTH TIPABO Ha UICHTUTET W OCOOHM Pa3B0j, TE IPABO Ha YCIIOCTARIBALE 1 Pa3BHjarbe
Be3a C JpyrMM oco0ama W BamkCKUM CBUjETOM, YKJbydyjyhu [jenmaTHocTd
npo(eCHOHATHE WM MOCIOBHE HAapaBM = KOje Ce MOIy OJBHjaTH y jaBHOM
KOHTEKCTY.””

4.3.2. Je 1in nospujeher 4yiaaHakx Eyporicke KOHBEHUMje NTH

TIPOTOKO/1a KOjH CagpiKaBa HEKO MAaTEPHJa/IHO MPaBo

'V BenmukoM Opojy mpeaMeTa npakca Eyporickor cy Omna je HajipHje OpEInTH je
T nioBpHjel)eHa HeKa o1 MaTeprjarHuX oApenor Eyporicke KOHBeHIWje, a OHJIa je Jn
TUME JIOTLIO U 10 quckpumuHatwje. Hajaerhe, ako je yrBpleHa moBpeza MaTepujanHe
onpenode Eyporicku cyn wehe 3aceOHo ucnmtrBati nospeny wi. 14. Takea ce mpakca
He TeMeJbU Ha JIOTHYKHM Tocsbeuama Beh je oka3 oapeljere cyicke ekoHommje.”

MelhytiMm y cynckoj mpakcu Eyporickor cyna nma mpenmeTa y Kojuma je 6uimo
TEKE YTBPIAUTH PAIU JIM Ce O TIOBPEIU MaTepujaiHe oapeade Eyporicke koHBeHIHMjE
v o muckpuvuHaimjn.”* Tako je Eyporncku cy MCIMTHBAO M 3aXTjeBe Y KOjuMa ce
CcaMo T03MBANO Ha roBpexy wi. 14.”

4.3.3. lMocrojn s1n pas/imka y nocrynary

VY rtunmuHOM mpenMery y Kojemy Eyporicku Cyj McnuTtyje je Jid JOIUIO JI0
JIMCKpUMHHAIM]e, TIOJHOCUTEIh 3axTjeBa he TBPAWTH Kako ce C UM TIOCTYIANO
JPyK4Hje HEeTO ¢ IPYriMa ¢ KojiMa ce Mako ce Halase y CIIMYHO] CUTYallMjH Kao U OH
nocrynano 6osbe.”® UecTo, MOTHOCHTE b TBP/IH KAKO OCHOBA 32 PATHUMTO HOCTYTIAE
JISKH y YMEHEHHULM JIa j€ OH 4WIaH TPyTe Koja Ce 3a Pa3iKy OJ1 WIAaHOBA Jpyre rpyre
TpeTHpa HETOBOJbHU]E, a rpyre O Tpebasie OUTH y MCTOM MOJIOKajy. YoOH4ajeHo,
MOJHOCUTEJh HE OW Tpedao WMaTh TMpoOIeMa y JIOKA3WBAKY HETOBOJHHUjET
noctynama. Tako je Eyporicku cynm yTBpawo moctojame ofpeheHuX cuTyarwje y
KOjHMa [IOHOCHTESb H pykaBa yTBpHYjy je JIi IOIIIO [0 PasinKa y TOCTYIamby.

4.3.3.1. Ananozcue cumyayuje

Hucy cBe pasnuke y noctynamy 3HadajHe 3a cBpXy Wi. 14. Y Behunu npeamera y
KOjMa C€ PIWIo O W3PaBHO] JHCKPUMHHAIMJH TIOJMHOCUTEJPH 3aXTjeBa HACTOje
ycropenut cebe ¢ ApyruMa y YCTIOPEJHOM WM aHAJIOTHOM TIOJOXKA)y WIH Y
“penaTrBHO CIMYHO]” CUTyalllju y onHocy Ha apyre. Crora Eyporicku cyn nogysuma

! Niemietz npomug Foemaure, pecyna, 16. mpocuria 1992, 6p. 13710/88.

%2 Tomuen, J1., Eyponcka koneenyuja o ssyockum npasuma, 3amap, 2007, cip. 133.

% Bumn, Moustaquim npomus Benzuje, mpecyna, 18. Berbade 1991, 6p. 12313/86 u Smith u
Grady npomue Yjeourvenoe Kpawescmesa, ipecyna, 27. pyjaa 1999, 6p. 33985/96, 33986/96.

* Hoffinan npomus Aycmpuje, npecyna, 23. mumma 1993, 6p. 12875/87 u Stubbings npomug
Yjeoursenoe Kpamescmsa, ipecyna, 22. mactonana 1996, 6p. 22083/93, 22095/93.

% Reid, K., 4 practitioner’s guide to the European Convention on Human Rights, London, 2012,
crp. 371-372.

% Van der Mussele npomus Beneuje, ipecya, 23. crynern 1983, 6p. 8919/80.

" Harris, D. J. et al., nas. deno, ctp. 582.
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WCTIITHBAGE YCIIOPEMBOCTH (T3B. TECT YCIIOPEAMBOCTH) INTO 3HAYM Jla HACTOJU
YTBPJUTH CIIMYHOCT CHTYyaIlHja KOje Ce UCTIUTY]Y Y 3axTjeBy. Tako je Eyporicku cyn y
beneujckom jesuurnom npedmenty cMaTpao Ja je ApyKuHje TIOCTYNAme HETIPUM)EPEHO
caMo aKo OHO TMOCTOju M3Mely TojenHalla y PeNIeBAHTHO CIIMYHMM CHUTYyaIdjama. Y
Lithgow npomug Yjeoursenoe Kpawescmea’ naseo je na 4. 14. “uyea ocobe ... koje
Cy y AHANOGHUM CUmyayujama Koo OUCKPUMUHAYUJCKUX Da3iuKa y NoCHynarsy.”
[NoaHocuTesb MOpa UICHTU(UIMPATH CKYIIMHY ¢ KOjOM ce ApyKumje rnoctyna. Y Van
der Mussele npomus berneuje TIOMHOCUTETh 3aXTjeBa, OJIBJETHUYKH BjeXXOCHHK, TBPIHO
j€ Ja ce ¢ ’bMM TOCTYTIaIO Makhe TIOBOJBHO (jep je OMo MPUCHIBEH NPYKaTH OecIuiaTHe
NpaBHE YCIyre) O TPUIaJHIKA OCTAIMX CTPYKa, KOjU HHUCY OHMIIM OOBE3HH PAIUTH
OecIUTaTHO, MaKo Cy FHXOBH TIONIOXKAjU OWIM CIIMYHM H-eroBOM. Eyporickw cyn je
0N0aIo FHErOB 3aXTjeB W CMATpao Ja IOCTOje TeMeJbHE pasiike y ypehemy
Pa3IMUMTHX CTPyKa TE Jia Ce CTOra OHe He Mory ycropehusatu. Y Fredin npomue
Iledcke” MOTHOCHTEIBH Cy TBPIWIN JIA je Oy3UMArhe JINLEHIIE 3a Baljerbe IIUbyHKa
JMCKPUMHUHALM]CKO. TBPIIM Cy /1a Cy Y MCTOM TIOJNOKajy Kao M APYTH BIACHHIA
JIMIICHIIM KOjUMa je OWJIO JIOMYINTEHO Jia HACTABe C JjenaTHOmhy U HUCY OWITH TOMyT
OHMX KOjUMa j& JIMIICHIIA YKHUHYTA 300I 3aIlITHTe OKOJHINA. EyporicKu Cyj je Tpakuo
71a TIO/THOCUTEJh 3aXTjeBa JOKAXKE JIa je FEroBa CUTYyallja CJIM4Ha OHUMA C KOjuMa ce
Oosbe mocTynano. MehyTum, moqHOCHTEBH 3aXTjeBa Cy JIOKa3ald CamoO Jia HHUCY Y
MOTIYHOCTH TOITyT OHMX KOjUMa je YKUHYTa JuIieHna. Eyporicku cyn je cmarpao jia To
HHj€ FCTO Ka0 U JIOKa3WBAE J]a CY CIIMYHM OHMMA KOjH jOIII 00aBIbajy JjeNaTHOCT, U
cTora JipykaBa HUje Mopaia OOpa3IoXKHTH 3aIllTO je ¢ HBHMa MOCTyNajia ApyKuHje.
Hageo je ma xako Ou 3axTjeB OMO yCIIjelian Mopa OuTH ,,uzmelly ocmanoe, ymepheno
0a ce cumyayuja HaBOOHe HCPMBe MOHNCe CMAMPAMU CIUYHOM OHOJ 0c00a ¢ Kojuma ce
6ome nocmynano.”

4.3.3.2. lIponycm Opykuujez nocmynarsa

Jlo MUCKpUMHHALIMjE MOXKe JIONHU Kaja Jiohe 10 MporycTa a ¢e ¢ pasiInauTHM
TOjeIMHIMMA WITH CKyIIMHaMa TiocTyria apykanje. ' Y npakcH ce InTame Haase 1u
Ce TIOjeANHIIM Y Pa3IMUUTHM CUTYalljaMa KaTKa/ia Oljeibyje Y OIHOCY Ha OIPaBIae
Koje ofpenn apykasa. [IpykaBe MOHEKall MOKYIIAaBajy HEYTPATM3HPATH Pa3iMKy KOjy
HABOJM TIOMHOCUTEJb 3axTjeBa TBpAChM Ja Ce CKyNMHE MOTy pPa3IMuuTo
KaTeropusupary noceOuIe Kajia je MOJHOCHTE b 3aXTjeBa yTEMEJbHO CBOj 3aXTjeB Ha
CYMIbMBUM KaTeropHjaMa IOIyT pace, criona win Bjepe. CyMibHBE KaTeropuje cy
TeMeJbH JUCKpUMIHaImje Koje Eyporicku cyn nozBprasa BeheM CTyIbY UCITUTHBAbA
of Jpyrux kinacudukanyja, Tpaxkehn uspihe pasnore kako OM onpaBnao ApyKuuje
MocTyname. AKO Kiack(huKaIyja Kojy Ipeiake apxasa (Tj. Bbe3MHO 00Pa3IoKehe 3a

* Lithgow npomue Vijeourenoz Kpamescmea, npecyra, 8. cpima 1986, 6p. 9006/80, 9262/81,
9263/81, 9265/81 9266/81, 9313/81, 9405/81.

* Fredin npomus ILleedcke, npecyna, 18. Besbaue 1991, Gp. 12033/86.

10 3a6pana ouckpumunayuje y cxiady ¢ Eyponckom konsenyujom ..., ctp. 14-15.

"V Thiimmenos npomug I'puxe, ipecyna, 6. Tpasrsa 2000, 6p. 34369/97.
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mpaBJbeie pamka mMel)y aBHje CKymuHE) ondwje Eyporicku cym, Mame je
BjepojaTHO Aa he MpHXBAaTUTH Ja TOCTOjM OOjeKTMBHO M BajbaHO OIMpABAAE HA
TeMeJbY APYTor IHjena UCIMTHBaba TeMeJbeM Wi. 14. Y ToM cMucity, pa3MaTparse 1Ba
OJIBOjeHA TINTAH-a YECTO Ce YCKO TpekIana.

4.3.4. OnpaBaarse 3a pa3/inKe y nocTynary

He y3pokyje cBako npykumje mocTymame moBpeny wi. 14. Pazmmka Huje
JWCKPAMUHALIA|CKA KaJa MMa OGJeKTHBHO M PasyMHO OMpaBlamse.'’ Pasmmanro
MOCTYIAmhe MOXE Ce 00jEKTUBHO M Pa3yMHO OIPAaBIATH: 1) Kajia UMa JISTUTUMHHY 1A
1 2) Kajia Cy CPeJICTBA Koja ce MPUTOM TPUM]CEbY]y Pa3yMHO pa3MjepHa JISTUTUMHOM
LBy KOju ce Hactoju noctuhu. Beneujcku jesuunu npeomem'™ y ToM cMmuciy je
3HAYHMO MPEKPETHHUILY Y CYACKO] IPaKCH:

"Kaoa je pujeu o mom numarsy, Eyponcku cyo ... cmampa oa je Haueno
Jeonakocmu nocmynarea nospujeeno axKo He nOCMoju OOJeKMUBHO U PA3yMHO
onpagoarve pazmukosarba. [locmojarbe maxeoe (0OjekmueHoe u pazymHoz) onpasoarsa
Mopa ce oyjersueamu y 0OHOCY Npema Yuwy U NOC/beOuyama pasmampane ymjepe, ¢
muM wmo mpeba 800UMU payyHa O HAYeluMd Koja yoOuuajeHo npeeiaoasajy y
Odemokpamckum  opywimeuma. Pazmuxa 'y nocmynarwy y ocmsapusary npasa
3ajamuenux Eyponckom KoneeHyujom modice nROCmojamu camo ako ce npumom mexcu
ocmeaperyy ecumumtoz yuva. 4i. 14. Eyponcke koneenyuje je ... cmoza nospujehen
OHOA Kao ce jacHo ymepou 0a Hema HUKAK802 pa3yMHO2 00HOCA pasmjepHocmu usmely
ynompujebpenux cpedcmasa U Yusba 0CMeaperyy Kojem ce mexcuno.”

4.3.4.1. Onpasoanu (necumumnu) yusp

VY BenmkoMm Opojy HpeaMeTa y KojuMa ce HMOJHOCHTEIbH Kajle 300r HaBOIHE
JIMCKpUMHHAIM]E Y OCTBaperhy HEKOra MaTepujaiHora KOHBEHIIMjCKOr TipaBa BehrHa
TYKEHHUX JIprKaBa MpU3Haje Jia je O TPeHYTKa KaJ je yTBpheHO Jia MOCTOjU Pa3iuKa y
MOCTYTIabY — TOTPEOHO MPYKUTH PAIMOHATHO ONPABIAME 33 Ty payiuKy. Campxkaj
OmpaBlama KOjU Ty)XeHa JApkaBa mpenodyje Eyporickom cymay oBucH O Tpupomm
Pa3IMYMTOr MOCTYyIamka O KojeM je pujed. Mmak HadyelHO ce MOXKE 3aKJbY4WTH Ja
JpKaBe CTpaHKe y TpaBWIy HeMajy MoceOHMX MoTemkoha y NOKa3uBamwy [1a je
pa3vKa y TOCTylamy OWiia YBjeTOBaHAa TEXELOM 33 OCTBApHBAHKEM onpeheHora
JIETUTUMHOT 1iba. [Ipy j0Ka3uBarmby JErHMTHMHOT 1WA Y CIIy4ajy pasiIiduTor
MOCTYIaka TY)KEHa JpXKaBa YrOBOPHWIIA MOpA ITOKa3aTH M TMPHPOAY JIETHTHMHOT
IJba KOjeMy Ce TEKH, alld UCTOIOOHO MOpa IOKa3aTd, Ha TeMEJby YBjepJBUBHX

12 Byir, Timishev npomus Pycuje, nipecya, 13. mpocuma 2005, 6p. 55762/00, 55974/00.

19 3a6pana ouckpumunayuje y cknady ¢ Eyponckom kongenyujom ..., crp. 16.

1% Benrujcxu jesuunn npever (Relating to certain aspects of the laws on the use of languages in
education in belgium" v. Belgium), npecyna, 23. cprma 1968, 6p. 1474/62, 1677/62, 1691/62,
1769/63, 1994/63, 2126/64. Bumm nu Marckx npomus beneuje, npecyna, 13. ymmmwa 1979., 6p.
6833/74, Rasmussen npomus [ancke, nipecyna 28. crynenn 1984. u Inze npomue Aycmpuje,
nipecyna, 28. mucronazna 1987, op. 8695/79.
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JIOKa3a, Ja TOCTOjU Be3a M3Mel)y JIETMTMMHOI LiJba OCTBApEHY KOjEM Ce TeXU U
: . 105
Pa3IMYHTOr MOCTYIakha KOJeMY IOAHOCHUTEIh 3aXTjeBa MPUroBapa.

4.3.4.2. Pazmjeprnocm

HcrmriBame pa3MjepHOCTH 3aXTHjeBa MPOILjEHy TOCTOj! JIM ONPaBIAHU OIXHOC
pazMjepHOCTH M3Mel)y KOpHIINTEHHX CpelicTaBa M IMjba KOJU CE JKEJIW OCTBapuUTH. Y
Beneujckom  jesuunom npeomemy'® Eyporcknm cyn je ucrakHyo na Eyporicka
KOHBEHIIWja:

,, He bpanu pazmuxe y nocmynarsy Koje cy ymemesveHe Ha 00JeKmMUGHOJ npoyjeHu
SHAMHO PAZIUYUMUX YUFEeHUYHUX OKOHOCMU U Koje 0yOyhu oa cy ymememene Ha
JjasHom ummepecy nocmuogice npageoHy pagHomexcy usmely sauimume uHmepecd
3ajedmuye 1 nowmosarsa npasa u crobooa koje uysa Eyponcra xonsenyuja. "’

V npecym Unal Tekeli npomus Typcke'™ HarmameHo je 3uauerse pa3sMjepHOCTH
y TIOCTYTIAbY:

., [Ipema npaxcu Eyponckoe cyoa, pazmuka y nocmynarey OUCKPUMUHATOPHA. je y
cmucny un. 14. Eyponcke koneenyuje ako 3a 1y He nOCmoju 00jeKmusHo U pasymMHO
onpasoarve. Ilocmojaree makeoe onpasdarba Mopa ce npoyjersusamu npema
HauenmmMa Koja HOPMATHO Npesnaoasqy y Oemoxkpamckum opyumeuma. Huje
00CManHo 0a pasiuKa y NOCMynarsy y OCMeapuearsy KOHEEHYUjcKoe npasa 6yoe camo
uspaz medictoe npema OCmeaperby necUmumHoe yuwa: ui. 14. ucmo je mako
noepujehen axko ce jacHo ymepou 0a Hema pazyMHO2 OOHOCA pazmjepHocmu usmely
NpUMUjerbeHUX CPeOCmasa U Yusba OCMEaperyy Kojez ce meicuio... -

Tecr pasMjepHOCTM 3axTHjeBa TIPOIEHY TIOCTOJU JId pa3yMaH OIHOC
pasMjepHOCTH M3Mel)y MPUMHjEeHEHUX CPENICTaBa U b KOjeMy Ce TeKWIO U je JIn
TIOJIOKA] y KOJH je TIOJHOCHTEJh 3aXTjeBa CTaBJbeH 300T OCTBAapHBaFa JIETUTUMHOT
IIiJba OHO TIPeTjepaHo HEeMOBOJbaH 3a era. YTBPIIH JIU Ce JIa je OJHOCHUTE b 3aXTjeBa
y KOHKPETHOM TIpeIMETY TPIIHO TPEKOMjEpHU TepeT W Wi 14. y Be3u C THUM
MaTepHjaTHIM KOHBEHIIMjCKIM MPaBOM Hajejepojatauje he 6un ospujeher.'”

4.3.5. Crynaw cs10604He nipoyjeHe gprxase

VY npumjern wi. 14. npxkaBe yroBopHHLE Eyporicke KOHBEHLMjE YXKUBAjy
onpeheHn crynam co0oHe nporjere. OBmalTeHe Cy ayTOHOMHO OJUTYYHTH Y KOjoj
Mjepu ozpelieHe pasuke y cuTyaldjama Koje Cy HHaue CJIMYHE OIpaBIaBajy
Pa3MIUTO 3aKOHCKO ypeheme. CTynam c10001He MPOLjeHe ApkaBa He CIIOMHUILE Ce
YeCTO y TpeMETUMa IOKPSHYTHM Ha TeMeJby Wi. 14. y Be3u ¢ HeKUM MaTepHjaTHIM

1 Owmejer, J., nas. deno, ctp. 1333-1334.

1% Benrujcxu jesrunn npever (Relating to certain aspects of the laws on the use of languages in
education in belgium" v. Belgium), npecyna, 23. cprma 1968, 6p. 1474/62, 1677/62, 1691/62,
1769/63, 1994/63, 2126/64.

"7 3a6pana ouckpumunayuje y cknady ¢ Eyponckom kongenyujom ..., ctp. 18.

1% Unal Tekeli npomus Typcke, pecyna, 16. cryaeru 2004, 6p. 29865/96.

19 Omejers, J., nas. oeno, cip. 1334-1335.
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KOHBEHIIM]CKIM TIpaBoM. Mmak, Heka mpaBuia ce MOry TOocTaBHTH jep je Eyporicku
cyn mao oxapeheHe cMmjepHHUIlE O TOME KOjU YMMOCHHIIM MOTY YTjellaTd Ha CTyIam
crioGostHe mporjere y mpumjern tor wianka.' '’ Tako je Eyporicku ¢y y mpeamery
Handyside npomus Yjeourenoz Kpamescmea'' manmo:

,, CBOJUM U3PABHUM U CIIATIHUM KOHMAKIMOM C OUIMHUM CHA2AMA CBOJUX Opiicasd,
OpoicasHe enacmu ¢y y Haueny y 0omem nooxcajy 00 MellyHapooHoe cyya oamu
MuUuLbere 0 MOYHOM Caopicajy yejema Kao u O nompedu, OpaHuyersuma u
KazHama Koje mMopajy ucnyHumu.

Eyporicku cyn je 1ao ymyTe o unMOeHHAIIMMA KOju O MOTJIM yTjelaTH Ha CTyIamb
croboane mpoirjere. Orncer CTymmba CI000IHe MPOIjeHe OBUCUT he 0 OKOJIHOCTHMA
TpeIMEeTa ¥ FEeroBOj IMO3aIMHI. TaKo jefaH o1 pelieBaHTHIX YUMOSHHKA MOKE OUTH
TIOCTOjarke WITM HEMOCTOjare 3ajeHIYKOr TeMesba I3Mel)y IprkaBa yrOBOPHHIA.
MehytuM, Hak 1 Kaja ApkaBa MMa IIHPOKU CTYMam CIOOOAHE IpOLjeHe, Hhe3rHa
TIpOIjeHa HHje CII000/THA U YBHjeK TOJJIHjexe NMpencimTrBamky Eyporckor cyna.

Kao mrmo je Eyporicku cyn HaBeo y mpeamery Fretté npomus ®panyycke'
CTynam cloOOo/IHe TpoljeHe He MOXKe ce TYMauHTH Kao Jia p’KaBH Jiaje apOuTpapHy
OBJIACT, O/TyKa BJIACTH YBHjEK MOJITHjeKe NPEeHCIUTHBakY Eyporickor cyna y omHocy
Ha ycknmahenocr ¢ wr. 14.'°

5. 3aksby4yHa pa3MaTpama

Jor jemHOM cMO oM 10 ,,BjeunTe™ TOKTpUHApHE JB0jOe: oapelyje i mpaBo
YHH-EHUIIE WIN YUEbeHuIIE oipel)yjy kakBo he Ouru mpaBo. Hanme, mpaxca je mokazana
HE CaMo JIa j¢ CTeUajHH YIIPaBUTE b Kao TAKaB M3y3eTHO OMTaH, Beh je 4ecTo yrpaBo OH
0o WM TeHepaTop IMpoOjeMa THjeKOM CTEYajHOT TIOCTYIKA WM FHETOB TJIABHU
nokperad. Jlakme, HeocropHO je na Oe3 KBATIUTETHO OCHOCOOJHEHOI CTeUajHOT
yIIpaBUTEIba Ka0 HAjBAKHHUJET OINEPATUBHH]jEr THjeSIa CTEUajHOr IMOCTYIIKA, YMjH je&
3aJIaTaK Ja y mro KpaheM poKy OKOHYA CTeUYajHH MOCTYIAK (IIyTeM peopraHH3alifje
WM JIMKBUJIAIHj€), HeMa YYMHKOBUTOT Bpahara MIMOBHHE Y TPOYKTUBHY yHOTpeOy.
[ToBMIIIE, 32 YYMHKOBUTO (hYHKIIMOHHPAE CTEUajHOT CHCTEMA, OJ1 BEIMKOI 3Ha4aja
je KBaupuIMpaH 1 100p0 00y4YeH CTeYajHO-YIpaBUTE/bCKH Kamap. CTora y 1uiby
YCIIOCTaBJbatha BUILMX CTAaHAAP/A U KpPUTEpHja Te OCHIypaBamba yBjeTa 3a 00aBIbarbe
npodecrje CTeYajHOT YIIPaBUTEIha, a CBE Y JKEJbU Ja CE IMOCTUrHe BehW CTymam
KBJIUTETE, PECIEKTAOMITHOCTH W PAaBHONPABHOCTH Y OJHOCY Ha JIPYre CaMOCTAIHE
npodecuje, NpUMjepULIe OABJETHHMYKE W jaBHOOWJHEKHHMYKE CITy)KOe, XpBaTCKU
3akoHOozaBanl Hamprom 3akoHa MOKymIaBa —(DYHKUMOHAIM3MPATH — CTEYajHO-
YIIPaBHUTEIHCKH TI0JI0Ka] (BUIIH Supra OUIbEIIKy 3)

10 Hemo, crp. 1335-1336.

" Handyside npomus Yjeoursernoe Kpavescmsa, npecysa, 7. pocurua 1976, 6p. 5493/72.
"2 Fretté npomus @pamyycxe, npecyna, 26. Berbaue 2002., 6p. 36515/97.

3 3a6pana ouckpumunayuje y cxiady ¢ Eyponckom konsenyujom ..., ctp. 20.
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IlopenberoM aHAMM30M KpUTEpHja UMEHOBAa CTEYAjHUX YIPAaBUTEIba BHIFIMO
Jla TIOCTOje jacHa TpaBHiIa O MPUXBATJHUBHM KpHTEpHjUMa 3a HHXOB U300p. Tako
IpkaBe 0e3 003upa Ha TIOCTYNAK KOjU CY YCBOJWIE MOP3jy OCHTIYpaTH Ja 0code
n3abpaHe 3a CTedajHe yIpaBuUTehe Oydy ocode ¢ KBalMTeTaMa W CIIOCOOHOCTHMA
(KBaTUTATHBHY KPHUTEPHj) Te€ OATOBapajyhmM oOpa3oBameM W KBaM(pUKaImjaMa
(kBaHTUTaTUBHM Kputepj). Hamasse, xputepwju wu30opa He cMmujy OWUTH
JIMCKPUMUHATOPHU U MOPajy TIPY)KaTH CUI'yPHOCT IPOTHB MMEHOBAha 3aCHOBAHMX Ha
TIPUCTPAHOCTH, TIpepacyiaMa, UCKIby4yjyhu THMe MOTYRHOCT IMCKpAMIHALH]E U Ha
TeMeJby MMOBHHE, OJJHOCHO €KOHOMCKOI WM Jpyror craryca. [IpaBro rnenajyhw,
JIMCKpHMHHAIIH]A je TIOBpea JbYICKOr MpaBa Ha jeraHakocT. [IpaBo doBjeka je na Hu
300r KOjer CBOT CBOjCTBa HE Oyne JMCKPUMWHMpAH 0€3 pa3yMHOT W OIpaBIaHOT
paziora, a v Taja, 1a He Oyae AMCKpUMUHHpAH Hepa3MjepHO ToM pasnory. Mako je
3a0paHa JMCKpUMMHAUMje JeUHMpAaHA y Ty3eMHHM & M MeljyHapomHHM
noxymentiMa,'” mpakca Cyza 3a Jbyjcka mpasa ynyhyje Ha TO 1a apikaBe HMajy
IIMPOKO TIOJBE CII000HE MPOLYeHE y MPABIEEEbY Pa3IMKe Ha OCHOBM MMOBHHE. Kako
ce PemyOmika Xpparcka CBUM HaBeJCHWM aKTUMa OOBe3aja CBAaKOME OCHUTYpaTd
CBaKy MOTPEOHY 3alTHTY Y CIIy4ajy AMCKPUMHUHAIIM]E, KaKO OU MPaBoO Ha jeIHAKOCT
JIOMCTA GHIIO MPAKTHYHO M JjeJIOTBOPHO, T3B. ,,TECTOM JICKpUMHHAIHje” ¢ TIoTBpIHT
hemo Te3y Kako KpUTepHj Tpe3aTy’>KeHOCTH TPeCTaBIba JUCKPIMHHATOPCKU EJIEMEHT
3a 00aBJbaHE CTCUAJHO-YIIPABUTEIHCKE CITY:KOE?

1) Ilpunamga mu TPUTOBOp JWICKPHMHHAIWE y TIOApYYje 3aruTHheHOr IpaBa
ratione materiae?

[MpuroBop AMCKpUMHHAIM]E CBAKaKO TOTMA/a MOJ MOJpyYje 3aTHheHOT MpaBa
ratione materiae Eyporicke KOHBEHIIMjE M Y YCKOj je Be3u ¢ Wi 8. (Wi 8. + ui. 14).
IMocraBbemeM KpHTEpHja TIPE3ay’KEHOCTH Kao KpUTEpHja 3a MPUCTYH CTeYajHO-

114
INponecom ycxiahjuBama 3aKOHOJABCTBA ¢ Mel)yHapOAHUM CTaHIapAMMa Kao U aKTHBHOM

cypammoM ¢ MehyHapoIHAM THjelMMa Te TprxBahama HBUXOBHX MPETIOPYKa, Al U pedopMu
TIPOBEJICHNX y TOJPYYjy HAIMOHAJIHOI 3aKOHOJABCTBa, PeryOmika XpBarcka Ha HOAPYdjy
cy30mjama auckprmMuHarmje normjena je 2008. 3akoH o cy30ujamy miuckprvuHammje. Takohep
HM3 TIponHca cap)kasa oJpeleHe MaTepurjaiHe 1 IIOCTYIOBHO aHTHIMCKPHMUHAL]CKE O/Ipeaoe
(ocnm VYcraBa PeryOnmke XpBarcke, BHIM TpUMjEpHIle, YCTaBHH 3aKOH O IpaBUMa
HAlMOHATHUX MambKHA, 3aKOH O paay, 3akOH O paBHONPABHOCTH CIOJIOBA, 3aKOH O
HCTOCTIONHVM 3ajeiHuIamMa, Ka3HeHu 3aKoH, 3aK0H 0 CITy»K0U y OpyKaHuM cHarama Peryommke
XpBarcke, 3aKOH O ApKABHUM CIy)KOCHHMIIFIMA, 3aKOH O KAa3HEHOM IIOCTYIIKY, 3aKOH O
TIAPHUYHOM TIOCTYTIKY, 3aKOH O OrheM yrmpaBHOM mocTynky). [Tonpoouuje bomyn, M., ['pOuh,
C., Cmoksuna, B., Juckpumunayuja ocoba ¢ uneamoumemom u muxoéa YKbYUEHOCH Y
OpYumeo ¢ Ha2nackom Ha npaso npucmyna cyoy, 30opauk IIpasraor daxynrera CBeydunmiTa
y Pujen, Boi. 33, 2012, 0p. 2, c1p. 667-695.

"% Toxymentnma Viemmennux Hapona u Melysapomse oprasmsaimje pana; JOKyMeHTHMA
Bujeha Eypone te y Eypornckom mnpaBy. IlonpoOnuje, Bomuua y3 3akoH o cyzOmjamy
muckpumuHaimje, (LLuvonosuh, T., yp.), Ypen 3a spyacka npasa Bnane Perryonmke Xpsatcke,
3arpe0, 2009, c1p. 1-163.

"% Tecr je opmympana [pencjensmna Yeraror cyma. Bum Omejer, J., nas. deno, ctp. 958-
960.
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YIIPaBHUTEIBCKO] CITYKOH JI0JA3M 10 AMCKPUMUHAIIM]E Y OTHOCY HA IPUBATHH >KUBOT
(koju jamum un. 8) jep oH oOyxBaha M aKTMBHOCTH MpPO()eCHOHATHE M TOCIOBHE
TIPUpPOJIE, KA0 ¥ OTPaHNUUEHhE PHUCTYTIA TT0jeAMHIM TpodecHjama Uik 3arocyemy.

2) Je mx je moBpujehern wianak KoHBeHIMje KOjU CaapKd HEKO MaTepHjaTHO
TIpaBo?

Bynyhu nma momasu 0 JUCKpUMMHAIMjE KOja j€ Y YCKOj BE3U C Wi 8. ayTopu
CMaTpajy Kako KPUTEPH]j MPe3aTyKEHOCTH IOBOJIM U JIO TIOBPEIC MAaTEPHjaTHOT TIpaBa
Eyporcke koHBeHIj€ KOje jaM4H 1II. 8. a KOje Ce OJJHOCH, Y CKIIaJTy C TOpe HaBEeJCHNM,
Ha MIOBpE/Ty MPUBATHOT KUBOTA.

3) IocToju Ju pa3imka y MocTyramy?

Pazmika y mocTymamy cacToju ce y caMOM KpHTEpHjy Npe3aay’KEHOCTH Kao
YBjeTy 3a 00aBJbAME CTEUAjHO-YIIPABHUTEIBCKE CITykOe. CBa 3aHMMama KapaKTepr3upa
jeliaH WK BHILIE TIPOIMCa KOjU OrpaHNyaBajy yiia3ak y npodecujy, a koje ce OIHoce Ha
ocoOHe KapaKTepHCTHKe KaHwaTa. bymyhn ma ce obaBipame mpodecuje yBjeryje u
KpUTEpHjeM TIPe3aqy)KeHOCTH THME JONasd JO0 pasiKa Y TMOCTyHamy IpH
HCITyHhaBarby yBjeTa 3a 00aBsbame Ciykoe. Cy/1 3a JbyJIcKa IpaBa OBJIje TIPOBOIH TECT
YCIIOPEIMBOCTA Kako OW YTBPAMO paid JIM Ce O aHAJIOTHUM CHTyaldjama, Tj.
CHTyaljaMa y K0joj Ce Haja3M »PTBa JWMCKPHMHHAI]E, a KOja c€ MOXE CMaTpaTd
CIIMYHOM OHO] Y K0jOj Ce Hajla3e ocode ¢ kojumMa ce 0oJbe nocTymnaso. CTora YMHkCHHULA
Jla KPUTEPH] TIPE3a,[y’KSHOCTH HE MOCTOjH Kao yBjeT 00aBibama JPYTUX CITyXKOH Of
jaBHOT MHTEpeca, IPUM]jepHIIe y CYICTBY, T0BoaM 10 auckpumuHarmje. OBmje Cyn 3a
JbyJICKa TIpaBa WCIUTYje W je JIM JONUIO JI0 JAPYKUYHMjer TOCTYNama, Tj. WCIHUTY]e
ompaB/iama JpKasa Ja ce ojpeheHe CKyIrHe MOTY PasjIuiToO KaTeropr3upaTy, MITo
OIeT JIOBOJM JI0 JIMCKPHMHUHAIM]E Y OJJHOCY Ha 00aBJhaFbe CTEUAjHO-YIPABUTEIBCKE
CITy>k0€ jep je camo y OJJHOCY Ha WX YBE/ICH HaBEJCHU KPHUTEPH] 3a KOjH HUTH HE
TOCTOjH MPELU3HO, NaKie ex lege, onpeleHa nedunuimja.

4) INocToju iu OpaB/Iame 3a PA3NIMKE Y MOCTYIIabY?

Pazmike y mocTtymamy MOy ce ONpaBIaTH jEAMHO OCTBAPSHEM JIETHTUMHOT
mwba. Besa mmel)y octBapera JIErMTUMHOT 1MJba M Pa3IYUTOr TOCTYyIama Mopa
OuTH ompaBaaHa. Y3 TO 3a ONPaBIARmE PA3TAUUTOr MOCTYIaka OWTHO je W HAYeIIo
pasmjepHocTd. OIHOCHO MOpa TIOCTOjaTH Pa3MjepHOCT KOPHILNTEHHX CpelcTaBa M
LJba KOjeM Ce TEeKH. AKO je MOAHOCHTEIh CTABJBEH Y MONOXA] KOjH je TPEeTjepaHo
HETIOBOJhAH 32 FhEra, a camo 300T 0CTBaperha TOT Wb U THME OH TPITH TIPEKOMjepHU
Teper jiohu hie 1o auckpumuHanmje. KoHKpeTHO, OHO IITO ce MOCTaBIba Kao MUTAkE Y
HallleM CITy4ajy je, je JIM OCTBapeHa MpaBelHa PaBHOTEXa M3Mely 3axTjeBa BpIICHA
jaBHE CIy)xOe M 3axTjeBa 3allTHTe TEME/bHHX IpaBa IOjeAMHI, OJHOCHO j& JIU
3aKOHOZIABaIl JI0Ka3a0 Jia HHUje O4YMIVIHO Hepa3yMHO OdYeKkuBaTd Jia he ce
VMIUIEMEHTAIIMjOM KPUTEpHja TIPEe3ay)KEHOCTH Kao HEeraTMBHOI KpHTepHja 3a
NPHUCTYI CTEYajHO-YIPABUTEIBCKO] CIYXKOM OCTBAapUTH JAPYIITBEHH IMJb KOjU Ou
Tpebao OMTH KOPUCTaH 3a APYIITBO y HjeiuHu? Haume, unmbeHHMIA je aa apikaBa y
KOHKPETHOM CJIydajy HHje 00jeKTMBU3Mpasia KPUTEPH] Mpe3ay>KeHOCTH Kao KpUTEpH]
00aBJbama CTEYajHO-yNPAaBUTEICKE CITy)KO€ YMMe HHje CIpHjeuna apOuUTpapHO
MOCTYIIak:€, OTHOCHO IOCTYIAkE KOjUM ce onpeleHa 0coda HaMjepHO MOYXKE JIOBECTH Y
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HETIOBOJPHU TIONIOXKA] 300T CBOjeé OCOOHE KapaKTepucTHKe. 10 OHma JOBOIOM [0
MOBpe/ie TpaBa Ha TPHUBAaTHU KMBOT U3 Wi. 8. Kao W moBpene wi. 14. Eyporcke
KoHBeHIWje. [lakie, ako ce jeAHaKoCT CBOAM Ha MCTOBjETHOCT Y MOCTYMAkbY, HAYeNo
3aKOHWUTOCTH HaJlaxe Je(prHUpame Mpe3aTyKeHOCTH jep Ou ce Ha Taj HaYWH MOIJa
MPUMHjEHNTH je[THAKa Mjepriia Ha Heje[JHAKe CHUTyalldje, OJHOCHO Ha ex facto
onpeheHy Mpe3ay’»KeHOCT Y CBaKOj KOHKPETHO] CUTYAIHjH.

5) Ilpemaiyje M pazivka y TOCTYNalky HAIMOHAIHO MOAPYYje CIIOOOIHE
npocynoe apxane?

Orcer crymma CI000IHE TPOIjeHe Bapupar he y cKiamy ¢ OKOJHOCTHMA,
MPEAMETOM U HETOBOM TI033]JMHOM. Y TOM CMHUCITY je[laH OJI PEJIeBaHTHUX YNMOCHHUKA
MO)XXK€ OWTH TIOCTOjarke€ WM HETOCTOjarhe 3ajeIHIYKOr TeMesha n3Mel)y nprkaBa
yroBopHuiia. OBJije je OUMIIIETHO HETIOCTOjamke 3ajeTHIIKOT TeMesba m3Mel)y mprkaBa
YrOBOpHHUIIA, Oyayhiu Ja jeHO XPBaTCKO 3aKOHOABCTBO ojipehyje, 3a cana caMo Kpo3
Hanpr 3akoHa, kpuTepHj Mmpe3amy’KEHOCTH Kao TPENpeKy 3a 00aBJharmbe CTEYajHO-
yIIpaBHUTEIbCKE CITyKOe. MelyTrM, apkaBe MOTy UMAaTé U IIMPOK CTYTAK CII000IHE
TpOIIjeHe, AJTM OH CE HE CMHUje TyMauHuTH Ha HaukH /1a IPKaBH Jiaje apOuTpapHy OBIIaCT
JIOK Y KOHTEKCTY OBOT pajia CTymam ciioboue npotjene PermyOmike Xpearcke goucta
TPEJICTaBIba apOUTPAPHO MOCTYTIAMLE.

Dejan Bodul, Ph.D., Senior Assistant

Faculty of Law University of Rijeka

Ante Vukovic, Ph.D., Insolvency Administrator
Sanja Grbic, Ph.D., Senior Assistant

Faculty of Law, University of Rijeka

REVIEW OF THE CRITERION OF OVER-INDEBTEDNESS (AS A
NEGATIVE ASSUMPTION FOR THE APPOINTMENT OF AN
INSOLVENCY ADMINISTRATOR) FROM THE PERSPECTIVE OF
CONVENTION LAW: CONTRIBUTION TO THE DEBATE ON THE
REFORM OF THE CROATIAN BANKRUPTCY LEGISLATION

Summary

On the opening of bankruptcy proceedings (ie. Zero hour rule) the trustee
becomes the representative of the debtor and the body of the bankruptcy proceedings.
The function of this body encompasses on the one hand, the powers of the out of
court body and on the other hand, the legal representative of the debtor and the
administrator of the property of the debtor which assets are managed in the name and
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on behalf of creditors. Therefore it represents the central body of the bankruptcy
proceedings which has the “supervisory” roll to whom the court and creditors entrust
the task of taking care of the bankruptcy estate of the debtor. As a rule, there are two
different ways of managing the bankruptcy estate: 1) that all assets of the debtor shall
be sold and assets distribute to creditors in satisfaction of their claims that they have
against the debtor or 2) alter the legal position of the debtor and other parties
through reorganization plan. Therefore, the trustee is the link between the debtor and
the debtor's creditors. In aim of professionalization of trustee service legislator is
continuously changing the rules in order to redefine the circle of persons who may be
appointed as a trustee. In last planned changes from June 2014 (Draft Law on
Amendments to the Bankruptcy Act - hereinafter: the Draft Law) legislator
introduced a criterion of over-indebtedness as a negative assumption that prohibits
persons who otherwise meets the general and special criteria’s to be appointed as a
liquidator. The aim of this paper is to analyse this vague criterion from the
nomotechnical perspective and from the perspective of Convention law.

Key words: trustee, the conditions for appointment, the criterion of over-
indebtedness.
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