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HOBO YPEBEHE NAPHUYHUX TPOLLUKOBA

Pe3zume

Hosena 3axona o napnuunom nocmynxy uz 2019.0onujena je oopehene nogune
Y no2iedy mMpowikosa NOCMYNKA dume ce Jicemena nosehamu - pazuma
VUUHKOBUMOCIU Djeutasara CyOCKUX npeoMema me je nocmojana UuHmenyuja 0a ce
ROCHynyu NPo8OOe Y PA3YMHOM POKY, KAO U 04 CMPAHKe, 0BUCHO O C8OJOJ YIO3U Y
ROCMYNKY, CHOCe 002080PHOCM 34 GIACHIUME NOCMYNKe U MPOUKo8e KOju Cy
npoy3pouuny Y mujexy nocmynka. Y unanky he ce aymopu ocepHymu Ha NOjMOGHO
ypehere napHudHUX MPOuIKO8a U Fe206e CACMAGHUYe, OGIAUMEHUKE U 0068E3HUKe
HAKHAde MPOWKOBA, KOHAYAH MYJHCOeHU 3axmjes, pasiuky usmely npemxooHoz u
KOHAYHOZ2 CHOWEHA MPOUIKO8A NAPHUYHO2 nocmynka. Anamusupam he ce nosune
Koje cy yHecene Hoeerom y nocnedy mpowkoéa NOCMYNKA Y CIyYajy 2yOoumka
napHuye y yujerocmu u 002060PHOCIU YMjeuaya 3a mpouikose NOCMynKa, HakHaoy
MPOWIK08A y CAyUAjy OJeIOMUHOR YCHjexa y Chopy, NOGIa4ersa myxcoe u 00puyared
00 myorchenoe 3axmjeea, me CaHKYUOHUPArba CMPAHAKA OOHOCHO 2yOUMAaK npasa Ha
HAKHAOY MPOUWIKOBA YKOIUKO He NPUCMYNEe CACMAHKY PAaou NOKYWAja MUpersd.
Vjeono he ce oceprymu na mpowkose nROCmynKka y uziy4Hum NApHUYama U HaKHAoy
MPOUIKOBA NOBOOOM CYOjeN08ARA NPUBPEMEHO2 3ACHTYNHUKA Y NAPHULLL.

Kayune peuu: Hogena 2019,napnuya, mpowax, Haxknaoa.

1. YBoaHOo 0 HoBenu n nHtepseHunjn y ogpenbe kojuma ce
ypehyjy TPOLIKOBM NapHUYHOr NOCTYrKa

3aKOH 0 M3MjeHaMa M OyHAMa 3aKOHA O MAPHUYHOM TOCTYTIKY CTYITHO je Ha
cHary 1. pyjua 2019.MurepBenupao ce y nojeauHe oapende 3akoHa 0 MapHUIHOM
noctyrnky. Heke on u3MjeHe Tunane cy ce nuTama ypeljerma HaKHaJe TPOIIKOBA
noctynka. [Ipu ToMe, Bajba HCTAKHYTH JIa CE HAKHAZA TPOIIKOBA MOCTYIKA MpeMa
Haueiry tempus regit actumomHocH Ha CBe OHE IMOCTYIKE KOjU Cy Y THjEKy Te Y

! 3akoH 0 M3MjeHaMa W JONyHaMa 3aKOHA O MAPHUYHOM IOCTYNKy, Hapoare HoBuHe Gp.
70/19. framee y Texcry: 311 3I111/19)
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KOjUMa JI0 CTyTama Ha cHary HoBerne Huje Owia JoHeceHa MPBOCTYNAmCKA OJTyKa.
CBpxa JJOHOIIICH-a HOBOT 3aKOHA O TIAPHUYHOM TOCTYIIKY JISKH Y HACTOjarby 1ia iohe
no noBehama pasuHe YYHMHKOBUTOCTH KOJ pjelliaBarba CYACKHMX IPEMETa, alli
VjEITHO U JIa CTPAHKE, CYJI T€ JPYTH CYAUOHHUIIN MPOBE/Y MOCTYTAK y Pa3yMHOM POKY
ca INTO Mame CYACKHX TpomkoBa.” OG3MpPOM Ha UHECHHIYy KAKO Cy Opende
MPETXOMHOT 3aKOHA O TMAapHUYHOM IOCTYIKY Y TIOTJIEAY peryialyje MapHAYHUX
TPOIIKOBA Y MPAKCH CTBapaJie BEJIMKK Opoj JIBOjOH, pe3yJTaT Tora je HeyjeqHaueHa
npakca CyJioBa Te ce 300r Tora ce MojaBuia motpeda 3a CTBApAmeM HOBOI HAYMHA
ypeljersa oCTyIKa HaKHa/Ie TAPHIYHKX TPOIIKOBA.S HOBEIOM je U Ja/be 3aapKaHo
MPABUJIO Jla CTPaHKa KoOja Y IMjEJIOCTH W3ryOM TapHHUIly MMa OOBe3y HajOKHAJE
TPOIIIKOBA TMOCTYIKA MPOTHBHO] CTPaHIM Ka0 U Fhe3UHOM yMmjernady. Mehytum,
HOBHMHA KoOja je yHeceHa HoBenom ce ouurtyje y TOMe Ja je ymjemad Koju je Ha
CTpaHH CTpaHKe Koja je HW3ryOmia IOCTyNaK y OOBE3M W3BPIIMTH HAJOKHATY
TPOIIIKOBA MAPHUYHOT MOCTYIKA KOje je MPOYy3povro CBOjUM pajmama. Hosena je y
MOTITYHOCTH MPOMHjEHIIA TIPABIJIa ¥ HAYMH OJTyYHBaa O HAKHAIM TPOIIKOBA Y
CIIy4ajy JjeJIOMAYHOr yCIjeXa y CHopy yBOhEHEM T3B. METOZIEC KBOTHOI 00payyHa.
VYBeneHO je mpaBwio Ja ce OMjep ycIjexa OIjembyje MmpeMa KOHAYHOM TYKOCHOM
3aXTjeBY Te Jia CYI0BH MPHIIMKOM OJUTyYHBAba O HAKHATHH TPOIIIKOBA TPeOajy y3eTH
y 003Hp U ycITjeX y TorIeny JI0Ka3uBamka OCHOBAHOCTH TY)KOCHOT 3axTjeBa. YHeCeHa
j€ HOBHHA y TIOJIPY4jy MUTama HaKHAJIE TPOIIKOBA Yy CHTyalljH Kaja JIoJla3d 10
TOBJIaYea TyxO0e W OIpHIame O TyXOeHor 3axTjeBa. Takohep, Homemom ce
WHTEPBCHUPATO y Ofipende 3aKkOHa KOje Ce OJHOCe Ha MUTama TPOIIKOBA
NPUBPEMEHOT 3aCTYITHUKA T€ CaHKI[MOHUPArha CTpaHaka y TMOCTYIKY YKOJMKO He
MPHCTYTIC CACTAHKY PaJiyi TIOKYIIIaja MUPCHA, a caMa CaHKIIMja Ce OUKTYje Y TOME J1a
TaKBa CTPaHKA T'yOW MPAaBO HA HAKHATY TPOIIKOBA MOCTYMKA. Y TMOIJeAy HaKHAJe
TPOIIKOBA Yy W3IYYHMM TMapHHI[AMa Joja3d caMo [0 YyckiahuBama ca
TEPMHHOJIOTH]OM M3 OBPIIHOT MPaBa.

2. NMNojmoBHO oapeherbe NapHUYHUX TPOLUKOBA
M beroBse cactaBHMLE

Kana Heka ocoba cmatpa /1a je JI0IUIO 70 TIOBPEZe HEroBHX MpaBa WM Ja Cy
H-ETOBA TIpaBa yrpoXkeHa, a 003UpOM Ha YMILCHUILY Jla MOJIEpHA JipykaBa 3a0pamyje
camoriomoh, ocoba nMa 00Be3y Ja ce 0OpaTH HAIUISKHOM JPXKAaBHOM TH)ENy WU
HEKOM JpyroM THjery.* 3aITuTy TaKBEX YrpoXKeHHX M TIoBpHjeleHnx rpaljaHcKix

2 Bomy, Jl., Hosena 3axona o napruunom nocmynky us 2019 Ungopmarop, 6p. 6606-6608
(2019), crp. 1-17, nocrynmo wHa: https://informator.hr/strucni-clanci/4345?his=K@%6
2520Zakona%25200%2520parni%25C4%258Dnom%2520pesiBidiR. 2022)¢tp. 1.
3Hcmo, ctp. 4.

* I'poun, W., Bpujednocm npedmema cnopa me mMpoWKoGU RAPHUHHOZ NOCHYIKA,
AKrmyannocmu Xpeamcroe 3akoHooaécmea u npaeste npaxce, lopunimbak, op. 14/2007 ¢tp. 437.
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mpaBa Tpy)Kajy CyIOBH y OKBHpy rpabhaHckor mocTymka.” Bpmeme cymOere
JjelIaTHOCTH TIOBE3yje Ce Ca BEMKUM OpojeM HM3IaTaka jep je y HBeMy aHTaKHpaH
3HaTaH Opoj JbY/IM Ka0 U MaTEepHjATHUX CPEJICTaBa, a KOjU PE3YJITHUPA]y TPOILIKOBUMA
3a JIpyKaBy Te 3a CYJIMOHHKE HOjeMHOr ocTynKa. Mnak, moTpeGHO je HaBeCTH Kako
00Be3y Iiahama TMAPHUYHHUX TPONIKOBA M CYACKHX TPHCTOjOM He OM Tpebaio
cxBahaty kao oxpelieHy cMeTHY 3a TIOKpETame M BOlCH-E MOjEIMHOT TOCTYIIKA jep
6U Ce Ha Taj HAYHMH JOBEJIO Y [HTAE PABO HA PABHY 3alITHTY Koje jamun Ycras.’
3aKOH O MAPHHYHOM TIOCTYTKY® y wi. 154,10 172. perymupa HocTynaK HaKHaje
napHU4YHUX TpomkoBa. Onpenba y wi. 168. 3akoHa O NMapHUYHOM MOCTYIKY
peryimpa NuTame HaKHAJIE TPOIIKOBA Y MOCTYIIIMMA OCHrypama. Y wi. 172.3akona
0 TIAPHIYHOM TIOCTYTIKY PEryJIMpaHo je muTame ociaoboherma o/ iahama TpoiKkosa
noctynka. OOBe3a HakHaJe NApHUYHUX TPOIIKOBA IIPEACTaB/ba CAMOCTAIHY
WMOBHHCKOINIPAaBHY 00Be3y KOjy peryiupa TpOIECHH 3aKOH, HEOBHUCHO O]
MaTepHjaTHO IPABHOT OJHOCA KOjH je Tpeamer mapauue.’ OTydrBambe 0 HAKHAII
TPOIIIKOBA ,,j€ TIPAMjeHa MaTepHjaTHOT TpaBa 0e3 003Hpa IITO Cy Opende O ToMe
caJip)KaHe y TPOIIECHOM 3aKOHY."

3aKOH O TMapHUYHOM TOCTYTNKY Ha M3PHYMUT HAYMH HE IMPOIHCYje O KOjUM je
TpOIIKOBMMA pHjed, Beh oHO mpowmsnasu u3 oapende wi. 151.cr. 1. mpema kojoj
MapHUYHU TPOILIKOBH CacToje ce OJ M3/aTaka KOju Cy YYHMEEHH THjEeKOM WM
MOBOZIOM TojeuHOr moctynka.”' HapemeHa 3akoHCKa Ie(UHHMIMA Y MOMIELY
M3/1aTaKa cacToju ce o IBHje BpcTe Tpoikora. [IpBu Cy OHM KOjU HACTAjy THjEKOM
Tpajama MapHUIE, a KOjU Cy HACTAIM y CBE3W IIOAy3UMarka MOCTYIIOBHUX PaIbH
CaMHX CTpaHaka Te OCTAIMX CyJHOHHMKa y mocTynky. [Ipumjep Tora cy cynicke
MPHUCTOjOe, TPOIIKOBH 32 M3BOEH:E JI0Ka3a, TPOIaK cyJcke jgoctaBe u ap. C apyre
CTpaHe, MOCTOj€ TPOIIKOBH KOjU HACTAjy Y IOBOJY ITOCTYIIKA a 33 KOje ce cMarpa Ja
HUCY M3PABHO [TOBE3AHH Ca CAMHM IIOCTYIIKOM, HO OHH CIIy’Ke BONerby mocTyrka. ™
Crora, pujed je o W3AalMMa KOjU MOTY HACTaTW W TIpUje HEro JIM ce TMapHUIA

® Hemo.

6Hcmo, crp. 438.

" Usmuh, J., Haknada naprusmux mpowikosa y nOCMynKy nped XpeamcKum cyoosumd,
360puuk [pasror daxynrera Ceeyunnuinra y Pujern, Boit. 23,6p. 1/2002¢tp. 216.

8 3akon o napauaHoM noctynky, CJI COPJ 6p. 4/77, 36/77, 6/80, 36/80., 43/82, 69/82, 58/84,
74/87, 57/89, 20/90, 27/90, 35/9iHapoare HoBure Op. 53/91, 91/92, 58/93, 112/99, 88/01,
117/03, 88/05, 02/07, 84/08, 96/08, 123/08, 57148/11, 25/13, 89/14., 70/19, 80/27aste

y tekcry: 3I1I1)

o Tpusa, C., luxa, M., I pahancko napruuno npoyecro npaso, V. usmujerveno u donyroero
uzoarve, 3arped, 2004 ctp. 462.

19 BpxoBHw cyx PenyGimke Xpsarcke, Pes- 956/2005-21 5. tpasrsa 2006.

1 3II1, . 151 .cr. 1.

12 Mpaxuh, C., Tpowxosu napnuunoe nocmynka naxon Hoeene 31111119, Tpupy4nuk 3a
noniazHuke/tie, u3pana odpasoBHor marepujasia [IpaBocynHe akanaemuje y 3arpedy (2021),
nocrynHo Ha: https://www.pak.hr/cke/obrazovni%20materijali/¥sG85%A1kovi%20parni%
C4%8Dnog%20postupka,%202021.d¢6x3.0.2022)¢p. 5.
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MOKPEHE, ATK 107 KOH/IUIIU]OM Jia Cy OHHM HACTAJIH TIOBOJIOM IMOCTYIIKA Y KOjeM ce O
mIMa Tpeba omtyunti.”> V HaBeeHe M3IATKE MOXE Ce HABECTH (DOTOKOMHPAH:E
JIOKyMEHaTa, TPOIIKOBU YCIMjel HEyCIjesie CyACKe Haroabe, TPOLIKOBH 32
OCHTYpare JI0Ka3a, TPOIIKOBH 3a MpUbaBy Hcrpasa Koje he OutH cymy nmpriiokKeHe,
TPOIIIKOBH TomTaprHe U Ap. OcHM HaBE/ICHOT, Y IAPHHYHE TPOIIIKOBE yOpajajy ce u
Harpajie 3a paji o/IBjeTHHKA T€ CBUX OHUX 0co0a KOjuMa 3aKOHCKH TIPOITUCH TIPU3HAjY
npaBo Ha HakHady. HaBemeHe ocobe MOry OHTH CyJCKH BjEIITALM, JPKABHU
O/IBJETHUK, CYJICKA TyMad W Jp. Y TapHUYHE TPOIIKOBE YBPINTABAjY CE U 3aTE3HE
KamaTe Koje TeKy Oj JaHa JIOHOIICHa OTyKe Koja Hajlaxe miahiame MOCTYIIOBHUX
TPOIIIKOBA, @ CyJ HA 3aXTjeB CTPaHKE JIOHOCH OIyKy O KaMarama Ha HW3HOC
napHudHAX  TpomkoBa.'”> Ilopex 3aKoHAa O MAPHAYHOM TIOCTYIKY, HAKHA/IA
MApHUYHKUX TPOIIKOBA PEryJIMPaHa je Ol CTpaHe HU3a JPYyruX HOPMATHBHHX aKara
nonyT 3akoHa o GecruraTHoj mpaBHoj romolin'®, 3akoHa 0 cycKnM TprcTojGama’’,
[IpaBHIHMKOM O HAKHAJM TPOUIKOBA Y CyJACKAM mocTymmMa™, Tapudom o
HarpaJama i HakHaJaMa TPOIIKOBA 32 Pajl OJIBjeTHHKA ), [IPABIITHHKOM O CTATHIM
CYJICKUM Bj emrrarmma’’, IIpaBUIIHMKOM O CTAJIHUM CYJICKUM TyMatII/IMaZ1 U JIp.
[apHIYHM TPOIIKOBM y MPBOM pely TPUIaiajy cTpaHKama, HO WIaK Yy TOKY
MOCTYIKA OCHM CaMMX CTpaHaka Moxke JohM W 710 T0jaBe JAPYruX CYIMOHHKA Y
MOCTYIIKY KOjU OM CYKJIaJHO ojpendama 3akoHa O MAPHHUYHOM MOCTYIKY HMATTH
MpaBo TpaXkema WIM Ou OWwIM y O0Be3U Jia HaJOKHAJE TPOIIKOBE MApHHIHOT
noctynka.” Jlakie, ocode Koje Cy aKTHBHO JErHTHMHUpAHE Ha 3aXTjeB 3a HAKHALY
TPOIIIKOBA Cy yMjelliad, BjellITaK, CTPaHKe, TYMauH T¢ CBjE/IOIH, JIOK Y MOCTYIIMMA Y
KOjUMa je Cy/jeNioBa0 JPKaBHH OJIBjETHHK WM HEKO JIPYTo JIPPKaBHO TH)ENO Kao
JEMHO OJi CTpaHaKa MOCTYMaKa, OJUTyKa y TIOTIEAy TPOIIKOBA TAKBOT IMOCTYIKA
JIOHOCH ce y KopHcT PerryGnnke XpBaTcke WM NPOTHB Bhe.”> CYKIamHO Hauery
cause,Mory OWTH TAacHBHO JISTHTUMHUPAHH Kao OOBE3HHUIM HAKHAJE TPOIIKOBA
CTpaHKe Kao M yMjellladyd KOju MMajy TIOJIOKaj jeIMHCTBEHOT cyrapHu4apa. [Ipema

3 Onaruh, H., Tpowkosu nocmynka — nNapHUYHU MPOWIKOBU, AKNMYAnIHOCU XPEAMCKO2
3axkonooascmea u npaske npakce, Ionuimak, 6p. 10/2003¢tp. 617.

14 3II1, . 151 .cr. 2.

15 3II1, . 151 .ct. 3.

16 3akoH 0 GecruiatHoj npaeHoj nomohu, Hapomse Hosuse, 6p. 143/13, 98/19.

7 3akoH 0 cymcknmM mprcTojdama, Hapozre Houue, 6p. 118/18.

'8 [paBmHIK 0 HAKHAZM TPOLIKOBA y CYACKMM mocTymmma, Hapose Hosue, 6p. 8/1988,
3/94, 150/05.

19 Tapuda o Harpagama ¥ HaKHaJW TPOIIKOBA 3a Paj OjaBjeTHHKA, HapojHe HOBuHE, Op.
142/12, 103/14, 118/14, 107/15, 37/22, 126/22.

20 [paBUIHKK O CTATHUAM CYJCKHM Bjerrraimma, Hapoyre HoBune, Op. 38/14, 123/15, 29/16,
61/19, 21/22.

2 [MpaBriHUK O CTAJIHUM CyJACKUM Tymaumma, Haponwe HoBune, Op. 88/08, 119/08, 23/13,
21/22.

22 [paxwh, C., Has. deno, ctp. 15.

z Tpusa, C., Auka, M., Has. oeno, ctp. 467.
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Haueny culpe, mopen caMuX CTpaHaka MAacMBHY JICTUTHMALIMjY MOTY HMMaTH
3aCTYITHHIIH, YMjeIlIauHn, CBjeOIH, BjeIITAI ¥ TyMadn.”*

3. KoHauaH Ty)x6eHu 3axTjeB Kao MjepofaBHa OCHOBa
3a oujeHy ycnjexa y napHuum

[puje noHomrema Hosere omjep ycrijexa y 1mojeInHoj apHUIN H3padyHaBao ce
y CBaKOj (ha3u MOCTyIKa 003MPOM J]a caMe CTpaHKe Ha TEMEJbY CBOjUX CTPaHAUKHX
JWCTIO3UIIMja UMajy MoryhHocT moBehama WM CMamemha TY)KOSHOr 3axTjeBa. Y
cUTyalyjama Kaja Ou JIOIUIO JI0 MPOMjeHa BHCHHA TY)KOCHHMX 3aXTjeBa, HAICKHU
CY[I je BpILIHO M3pauyH ycIljexa CTpaHaka, a THME ¥ TPOIIKOBA MApHUYHOT TIOCTYIKA
npeMa BpHUjeIHOCTH CIopa y pajIMIuTHM (pa3zama IOCTYIKa HAKOH CMarberha WIH
noBehama Ty)XOeHOT 3axTjeBa. Y NPIIor TOMe UJIe U IpeAMET U3 npakce BpxoBHor
cyna PenyOnmke XpBaTcke KOju HABOJM Ja j€ ,,BPHjEIHOCT TpeaMeTa CIriopa je 10
nomHecka Tyxurelba of 31. cujeursa 2017. msmocwna 20.550,59kn, a kako je
Ty)KuTeJbY YKynHO gocyhero 18.632.7Kn, ycmjex Tyxutesba y T0j (asu mocTyrka
m3HocHo je 90%.HakoH HaBeieHOT TIOTHECKA, KOjUM je TYKUTeJb TIoBehao Ty:xO0eHn
3axTjeB Ha M3HOC 22.732,79KN, yemjex TyxuTesba H3HOCHO je 82%.°° Hosenmpann
3aKkoHa O MAPHUYHOM TIOCTYIIKY y Wi. 154.cT. 2. HopMupa Ja je MjepoiaBHa OCHOBA
32 M3pavyHaBamke YCIjexa y MapHUIM KOHAYaH TY)KOCHU 3aXTjeB KOjU HACTaje Kao
nocIbe A nopehama WM yMarerba PUMAPHO [OCTABIBEHOT TYKOEHOT 3axTjeBa.”
Crora, omjep ycmjexa y HOjeAMHOM criopy he ce yTBPIMTH CYKJIAJHO KOHA4YHO
MOCTaBJHEHOM TY>KOSHOM 3aXTjeBY MPUIIMKOM Yera U3MjeHe Ty)KOSHOT 3axTjeBa Hehie
MMaTH yTjelaj Ha oOpauyHaBame Tpourkopa.” mak, oMjep OCTBapeHOr ycrjexa y
T0je/IHOj TIapHUITM HUje CaMo TIOBE3aH ca BPHjeTHOCTH TOjeIMHIUX 3axTjeBa, Beh he
HaJUIeKHU CY]] TH]EKOM JIOHOIIEHa OUTYKE O TPOIIKOBMMA MOCTYIIKA Y 003Up y3eTH
Y YUFGCHUILY j€ JIM JIONUIO IO OCTIOPaBarha BUCHHE M OCHOBE TY)KOSHOT 3aXTjeBa O]
CTpaHe TyeHuKa.”?

4. NMpeTxoAHO U KOHAYHO CHOLLEHEe NapHUYHUX TPOLUKOBa

OCHOBHO TMpaBWIO jeCT Ja CBaka CTpaHKa HPETXOIHO cama IOJMHpYje
TPOLLIKOBE KOj€ CBOJUM palmama y3pokyje. Crora, Tpeba pasiMKOBaTH MPETXOIHO
TOZIMUPEE MAPHUYHUX TPOIIKOBA OFf FUXOBOI KOHAYHOT CHOIIEHA CYKIIATHO

24
Hcmo.

25 Bpxosrn cy Peny6mmike Xpearcke, Pes-2837/2019-2 23.cprma 2019.

% Tuponwn, W., bomymn, /., l'oduna u Hewmo npumjene 3akona o napHuuHom nocmynky. onhe

00pedbe, npeoCmMynarscku u o2nednu nocmynak, 36opauk I[paBHor ¢dakynrera CBeydmmiTa

y Pujerm, Boit. 42,6p. 2/2021 ctp. 474.

" Hemo.

%8 Yyperwax, J., Tpowkosu napruunoz nocmynka, TIpaBo ¥ TOPE3M: HaCOINC 32 TPABHY W

€KOHOMCKY TeopHjy U mpakcy, op. 10/2019¢tp. 44.
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yerjexy y maprumi.?® Jakie, TyKHTesb MPETXOTHO he MOpAaTH CHOCHTH TPOLIKOBE
MOJTHOIIIEH-a TyX0e, n3Bohermse /10ka3a Koje TPEIOKU Te, YKOIMKO W3jaBH TPaBHU
ymjek, he umatu o0Be3y 1uiahama MPHUCTOjOC HA MPABHHU JIMjeK KOjU je u3jaribeH. C
Jpyre CTpaHe, TY’KEHHK MPETXOJHO MOpa CHOCHUTH TPOLIKOBE O/rOBOpa Ha TYXkOYy,
BIIACTUTOI JIOJNIACKA HA CyI T€ TPOIIKOBE CBOjer 3aCTyITHHKA. TpOIIKOBH 32
oCHTypame JI0Ka3a, TIoBpaTa y NpHjalllibe CTame, 3a TOKYIlaj MOCTH3ama Harouoe
crocut he npeararess.*® Y MapHIYHOM MOCTYIKY MOTPEGHO je JOHHM]ETH OMUTYKY Y
CBE3W HAKHAJIE TPOIIKOBA KOJU Cy HACTAIU MpHje TOCTYNKA U THjEKOM CaMor
MOCTYIKA, Te KOoju he ce ol HaBeJEeHMX TPOIIKOBA HAJIOKHAIUTH M Koja he ux
CTpaHKa MOCTyIKa moaMupuTd. CynpoTHO HaBECHOM, MPABO HA 3AITUTY MyTeM
cyaa OmTo OH MTy30pHO YKOJIMKO OM TPOIIKOBH IIOCTYIIKA MM HA TEPET OHOME TKO
je IapHHUILY TIOKPeHyo Y by 3aIlTHTE CBOjUX mpaBa.>’ 360r Tora je notpeGHO ja
MOCTOjM HOPMAaTHBHU OKBUp Koju hie mpommcaru mpasuia ,kojuma he ce ¢ jemme
CTpaHe PYKOBOAMTH CYIOBH TPUIMKOM OJUTyYHBaF-a O MApHAYHUM TPOIIKOBHMA,
a1 MICTO TAaKO M Koja he OMTH yHampujes mo3HaTa CBUM CyAMOHHUIIMMA y MOCTYIIKY
KOjH MMajy Hamjepy TPaKHTH 3aIlTHTy CBOjUX mpaBa mpex cyaom.“*? IlpasHa
JIOKTPHMHA ¥ CyJCKa MpaKca 3ay3eid Cy CTajajIMINTe Ja Ce MAPHUYHU TPOIIKOBH Y
KOHAUHUIIM Jocyl)yjy Ha Temesby JaBa OCHOBHa Hauena. Paqu ce o Hadvenmy
OTOBOPHOCTH 32 ycrTjex (Hauesy CauSQ Te Hadeny Kpuskbe (Hageno culpg.®
Haueno cause cmarpa ce OCHOBHHM KpHTEpHjeM 3a ofpehuBame NUTama
KOHAYHOT' CHOIIIEHha TPOIIKOBA NapHuIle. CMaTtpa ce Kako je OArOBOPHOCT 32 YCIIjex,
OJTHOCHO OJTOBOPHOCT 3a HEYCIjeX, KpHuTepHj Kojer je Moryhe yTBpAWTH Ha
00jeKTMBaH Ha4YMH OO3MPOM Ja WCXOJA TApHUIE TPeNCTaB/ba OOjEeKTHBHY
ToBjepsbKBY OKoIHOCT.> CTora, Haueso CaUSEy MOAYIAPHOCTH j€ Ca CTajayIIITeM
KOje HaBOJM Jia CTpaHKa Koja BIIACTUTHM JpKarkbeM IpHje MapHUIE T W3BaH
MAPHUIIE TPOY3pOUM BONEH-E MapHUIIE I1a je TIOTOM M3ryOH, UMa 00Be3y KOHAYHOT
CHOIIICH>A BIACTHTHX TPOLIKOBA Te TPOIIKOBA CyMpoTHE cTpare.’” IIpema Hadeny
culpecrpatka uMa 00Be3y, HEOBUCHO O MCXO/Iy MapHHIIC, /1a HAJIOKHAIH CYHPOTHO]
CTpaHH TPOIIKOBE KOjH Cy Y3POKOBaHH CIIydajeM KOjHu jOj c€ JOTOAMO WU
kpusom.>® Crora, mpema Haueny CUIPE cTpaHka mMa OOBe3y M OHJA Kaja y
NapHULM yCTIMje J]a HAJOKHAJW TPOIIKOBE NPOTHUBHE CTpaHE KOjU Cy MPOTHBHO)
CTpaHM HACTAJIM Y TOKY WJIM TIOBOJIOM IapHUIE, & KOjU Cy MPOY3pPOUYEHHU CITydajeM
Wi KpuBbOM. [lopen cTpaHaka, OOBE3HHMIIM 3a HAKHAIY TPOIIKOBA CYKIIAHO
Haueiry Culpe takohep cy myHOMONHMK M 3aKOHCKH 3aCTYITHHK, HO 32 Pa3iMKy OJl

29311, w. 152.

30 Tpugsa, C., luka, M., nas. oeno, ctp. 464.

3 Hemo, crp. 467.

82 [paxwh, C., Has. deno, ctp. 16.

3 laro, ., Tpowxosu napHuuHoZ ROCMYNKA Yy CIVYA]Y OJelOMUYHO2 YChjexa y Chnopy,
360puuk [pasror daxynrera Ceeyunnuinra y Pujer, Boit. 42,6p. 2/2021¢cp. 434.

34 [paxwh, C., Has. deno, ctp. 19.

3% Uwmsmuh, J., Haknaoa napruunux ...,ctp. 219.

36 3111, . 156.ct. 1.
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CTpaHakKa OHM he OAroBapaTH caMmo 33 OHE TPOLLIKOBE KOjU Cy BIIACTUTOM KPUBHOM
. . 37
MPOY3POYMITH &JTH HE U CITy4ajeM KOjH Ce JIOTOJIHO.

5. HakHapa napHUYHUX TPOLLKOBA Yy CJlyyajy ryburtka
napHuue y unjesnoctum

VYpehewe HakHaze TPOLIKOBA Yy CIIy4ajy TyOMTKa TNApHULE Yy LHjEJIOCTH
perysaupano je oapenoom un. 154.cr. 1. 3I1I1-a. Oxpendom wi. 28. 3WJ1 3I1I1/19
JIOIIIO j€ JI0 MHTEPBEHIIM]€ Y TIPETXOAHO 3aKOHOIABHO pjellicHe. YBOIU Ce HOBHHA
CYKJIQJIHO KOjOj yMjelliad KOju Ce Hajla3h Ha CTPaHHW OHE CTpaHKE Koja je u3ryouia
MapHUIly WMa OOBe3y HAJOKHA/E TPOIIKOBA KOje j€ MPOY3POKOBAO CBOjUM
pammama.*® Crora, kako GM ymjelrau MOrao OITOBApaTH CYKJIATHO HAuelry CaUSe
npeMa HOBOM HauMHY HOPMAaTUBHOT ypehema, MOTpeOHoO je 1a e UCITYHH HEKOJIMKO
npernoctaBky. [IpBa mpeTnocraBka ject 1a je cTpaHka Kojoj ce yMjeliad Mpuapy>KHo
y LHMjEJIOCTH M3ryOnIia MapHuILy, JIOK je Apyra MpeTIiocTaBKa Ja ce Paiy O paambamMa
KOje Cy Mojy3eTe OJ CTpaHe camor ymjemrada.> ITpasmo causens wi. 154.cr. 1.
3[I1-a TH4e ce OHMX CUTYalWja KaJia jeJJHa CTpaHa y TIOCTYIIKa Y IUjeJIOCTH U3ryon
MapHULLY, JIOK je Apyra cTpaHa y mujenoctu aoduje. CMarpa ce z1a je TyKUTeb Y
LIMJEJIOCTH TIAPHUILY HM3rYOHMO YKOJIMKO CE€ HE YIOBOJBM H-ETOBOM 3aXTjEBY, Tj.
YKOJIMKO MY je ombadeHa TyxOa win onOujeH TyxxOenu 3axtjeB. C mpyre crpaHe,
cMarpa ce Kako je TYXHTeJb Y IMjeNIOCTH Yy TapHULM YCIHO YKOJIHMKO My je Y
umjenocts TpuxBaheH Tyx6enn 3axtjeB.’ Kao mpuMjep ryOuTKa MapHHue Yy
LIMJEJIOCTH CYJICKa TPaKca UCTUYE KAaKO TY)KUTEJb Y MPEIMETY TJIje Ce herosa Tyx0a
onbarryje 300r JIMTUCTIENICHIMje, UMa 00BE3y TYKEHHKY HAJIOKHAITH TPOIIKOBE
BoljeHba ITAPHUIHOT MOCTYIIKA jep je Y IHjeNoCTH M3ryOHO NapHHILy.

6. HakHapa NnapHUYHUX TPOLUKOBA Yy CJlyyajy ryburtka
napHuye y unjesnoctum

6.1. HakHaga napHHUYHUX TPOLUKOBA y C/TyYajy
AjesromuyHor ycrijexa y napHmymn npuje Hosene

Kanga crpaHke JjelIOMHYHO YCIHjy y TApHUIM CyJ THjEKOM OJTyYHBarba O
HAKHAJIH TPOIIKOBA [IAPHLIC MOPA BOIUTH OPHT'y O YCITjeXy Ty)KEHHKA H TY)KHTEIba.
VY curyanuju Kajaa CTpaHKe HHUCY jeTHAKO YCIIjele y CIopy, Tajia Cyl o0Be3yje

s [paxwuh, C., Has. deno, ctp. 33.

8 Apac Kpamap, C., Tpowrxosu napruyrnoe nocmynka — ocepm Ha 8adxcHa numarea, I1paBo u
niopes, 6p. 10/2020¢tp. 54.

% Hemo.

O 'p6un, W., Bpujeonocm npedvema ....,ctp. 464,

4 Bpxosuu cyn Pemyomuke Xpaatcke, Pesr 82/2003-2x 1. mucronama 2003.

2 Bpxonu cys Pery6mike Xpsatcke, Pes 609/2001o 22. cBi6ra 2001.
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CTpaHKy KOja je OCTBApWIA Mam{ YCIjeX y TO0jeAMHO] TApHUIM Ha HAIOKHAITY
TPOIIIKOBA JIPYTOj CTPAHIIM M H-E3UHOM yMjelllady KOju ¢y ocTBapuiii Behu ycmjex y
napuui|. BpxoBau cyn Ha cjemauim ['pahanckor onjena onpxkanoj 6. mamma 1980.
yCcBOjHO je mpaBHO cxBahame KOje je W JIaHAC PENleBaHTHO, a KOje C€ OIHOCH Ha
HaKHa/Ty TPOIIKOBA y CIIy4ajy JjeIOMUYHOT YCIjexa y CIopy U3 KOjer Mpon3iasu aa
»KOJI OJUTY4YHBamba O TPOIIKOBUMA MTAPHUYHOT TIOCTYIIKa TpeOa y MPaBUiLy y3UMaTu y
0031p KaKo TYKHTEJHEB TAaKO M TYKCHUKOB YCIjeX y MapHUIU T€ KO TapIvjaTHOT
ycmjexa crpaHaka y moctynky (wi. 154. cr. 2) 3III1 notpebHO je MpUIHKOM
opelrBama TPOIIKOBA MOCTYIKA U3pa3e “JIjelloMryaH ycmjex” U “pasMjepHu Juo”
OljelbUBATH HE CaMO KBAaHTUTATUBHO Beh M KBAJIMTATHBHO, KakO ¢ 003MpOM Ha
OCHOBY, TaKO W C OO3MpOM Ha BHCHHY YCBOjEHOT OJHOCHO OJIOWjEHOT [Hjernia
TyxOeHor 3axtjea.**> Crora, y CilydajeBUMa :yKOJHKO je TYKEHHK ,O0CIIOPABao
OCHOBY TYKOEHOT 3axTjeBa Yy TIOTIIYHOCTH WM CaMO OCHOBY .IOjSIMHHX
CaMOCTaJTHHX JIMjeJIOBa 3axTjeBa (ITOjeIMHU OOJIMK IITETe U CIIMYHO), a 300T Yera Cy
M3BpILICHA BjeIITavyeha U M3BEICHH JPYrd JIOKa3M 3a KOje je TYKUTEJb MPETXOTHO
CHOCHO TPOIIIKOBE, TYKUTEJbY he ce TpU3HaTH TaKBU TPOLIKOBU Y IIMjeOCTH, 0e3
063mpa Ha BrCHHY gocyheror msHoca.“** JIok y ciayuajy Kama TyXeHHK ,,0criopasa
CaMo BHCHHY 3aXTHjeBaHE HAKHAJE TOjeIMHOT 00JIMKa HEMMOBHHCKE IITeTe, cya he
OLIMjEHUTH Tpeda JIU TYKUTE/bY Y ILHUJjEIOCTH WIM CaMO JIjJIOMHYHO TPH3HATH
TPOIIIKOBE OKO yTBphHBama BHUCHHE HEMMOBHHCKE INTETE KOjy j€ TYKHUTEb
TPETXOJIHO CHOCHO, a y OJHOCY Ha BHCHMHY nocyhene My Hakmaze.“*® HapemeHo
npaBHO cxBahame MOCTANO je TeMeJb 3a OMTYyYMBAKE O TPOIIKOBUMA y CIIydajy
JjeIIOMHYHOT yCIIjexa y Criopy.

VYKONMHMKO Cy CTpaHKe AjeIOMUYHO ycIjesie y MapHULM Cya he TOHMjeTH OmTyKy
O TPOLIKOBMMA Da3MjepHO OCTBAapEHOM YCIjeXy CTpaHaka y MapHUIM. YHATO4
3ay3€TOM CTjTUIITY JIa C€ TMPUIMKOM OJUTYYHBaHa O TPOIIKOBHMA MOCTYIIKA MOpPa
y3€TH Y 003Hp KaKO TY)KHTEJBEB TAKO U TY)KEHHKOB YCIIjeX, MPUIMKOM JOHOIICHA
OTyKe O TPOIIKOBHMA Y CIIy4ajy JIjeJIOMUYHOI yCIjeXa Yy TMApHUIM OHH CE€ MOTY
NPU3HATH CaMo TYKHUTesby. HaBezieHo ce ounTyje y citydajy KaJia TY’)KeHHK OCIopaBa
OCHOBY TY)KOCHOT 3aXTjeBa Yy IIHjEJIOCTH, a 300T Yera Cy jeJIMHO HACTAJId TPOIIKOBU
MapHUYHOT TIOCTYNKA, Tajga he ce OHM NpU3HATH TY)KUTEJbY y IHMjENIOCTH, JAKIe
HEOBHCHO O BHCHHH 3aTpaeHor, a JocyheHor m3Hoca. IIperxomHo HaBeneHO
Takohep mpousiasu u3 omiyke BpxosHor cyna Penyonuke Xpatcke, moci. op. Per
X 424/2014-2 xoja HaBomu cibenehe: , M3HUMHO, 3aBHCHO OJ] CBHMX KOHKPETHHX
OKOJTHOCTH CJIy4aja M OILjeHH cyza, Moryhe je /1a ce TPOIIKOBU MapHUYHOT TOCTYIIKA
oljemyjy He caMO KBaHTHTATHBHO, Beh M KBAJIMTATUBHO, T€ je Moryhe o03upom Ha
CBE KOHKpPETHE OKOJIHOCTH TPU3HATH M CAMO jeTHOj CTPAHIIM TPOIIKOBE MapHUYHOT
HOCTYTIKA, a IPYroj yorhe He MPU3HATH TPOIIKOBE MAPHUYHOT MOCTYIIKA, aKO Cy TH

3 'p6un, W., Bpujeonocm npedvema ....,ctp. 466.
44 Hemo.
45 Uwmsmuh, J., Haxknaoa napruunux ...,ctp. 221.
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TPOIIKOBH HACTAIM HCKJBYUHBO U jJEIMHO Y CBE3H PACIIPaBIbarba O OCHOBH TY)KOCHOT
3axTjeBa."*°

Kana jenna ctpana octBapu Behin J1jesioMiyaH ycrjex y MapHUIM ¢yl YTBphyje
Taj JjeNIOMIYaH ycIijex, o0padyHaBa ITapHIYHE TPOIIKOBE CBAKE CTPAaHE Y MOCTYIIKY,
a KOju Cy CYKJIQIHO OIfjeHH Cy/a OWITM CBPCHCXOIHH 32 BOheme IMoCTyIka. 3aTuMm
cya mpebHja M3HOCE TPOIIKOBA KOje JOOMBA T€ WX IOTOM Pa3MjepHO yMamyje
CYKJIaJIHO OCTBAapEHOM YCIjeXy WM He YCIjeXy, a OHy CTPaHKy KOja je Yy MambeM
JIFjelly OCTBapWIia JjelIOMIYaH yCIjeX y TMapHUIM 00Be3yje Ha HaKHATy TOOWBEHUX
pasMjepHHX W3HOCA TPOIIKOBA TPOTUBHE CTpPaHKE Koja je ocTBapmwia Behu
JETOMUYHN YCIjeX y MOCTYIKy.| YHATOY MPeTXOIHO H3HECEHOM JOMHHAHTHOM
M3pauyHy oOpaduyHa TpPOIIKOBA KOjU je OHO 3acTYIUb€H Yy CYyJCKO] TPaKCH Te
npaBHUM cxBahamiMa BpXoBHOT cyda sa ce IPUIMKOM JOHONIEHA OIUTYKE O
TPOIIIKOBMMA TIOCTYIKA Yy CUTYalldjH JjEJIOMAYHOr YyCIjexa y TapHUIU Y 003up
Tpeba y3eTH TY)KeHHUKOB U TYXKUTEJbEB ycIjex y crnopy, JKynanujcku cyn y Pujerm
BpIIMO j& JApyrayWju HA4YMH OOpadyHa TpOIIKOBA Y CUTYyaljama JjeIOMHYHOT
yenjexa y mapauny. Ctas cyaa y Pujenu y ciydajy JIjeJIoMHYHOT yeTjexa y TapHHIH
JEcT J1a ce HaKHa/Ia TPOILKOBA JI0JljeJbUBaJIa CaMO TYKHUTEIbY y CKIIAJly Ca BUCHHOM
HErOBOI yCIIjexa y Cropy W To 0e3 mpeOHjara TPOLIKOBA Y3 HAaBOA Ja ,TaKaB
HPUCTYII TIPEICTaBIba PABHOTEXKY Y OL[jeHH 00j€ KOMITIOHEHTE, IPH YeMy HHUTH jeaHa
O/l TIAPHUYHMX CTpaHaka HHje JIOBEJCHA y CHTYalldjy Ja jOj Ce He NPH3HAjy
TpomkoBy mnoctynka.“*® CrTora, TyKEHHK ce HHje HAIIA0 Yy HEpABHONPABHOM
THOJIOXKajy 003MPOM Ha YMIHCHHUILY Jia JIEJIOMUYHO TIPU3HAE TPOIIKOBA TY)KHTEIha
TMO/Ipa3yMHjeBa U BEroB YCIIjeX y CIopy, a JIOK ce MpeOrjamkeM TPOIIIKOBA IBOCTPYKO
BpPEIHYj€ BEroB YCIjeX y CIopy.

6.2. HakHaga napHHYHUX TPOLUKOBA y c/1yYajy
AjesIoMuYHOr ycrijexa y napHmym HakoH Hosesle

Paznuuura mpakca cynoBa TNPWIMKOM HM3padyHa TPOIIKOBA IMAPHHYHOT
MOCTYIIKA y CITy4ajy JjeJIOMUYHOT YCIjeXa y CIopy, ajld U cama YHbECHHUIIA JIa Ce Y
paHMj0j CyICKO]j TIPAKCH TIPUM]jEHHBA0 MATEMAaTHIKU U3PavyH TPOIIKOBA ,,y KOjeM ce
TOTOBO y IjeIMHA W3ryOWiia BaKHOCT JIOKA3WBAmha YTEMEJHEHOCTH 3aXTjeBa
(xBaymTaTnBHO), Bomehm ce caMO ycmjexoM Yy TOTJIeAy BHCHHE 3axTjeBa
(kanTHTATHBHO)"*°, Te Tpecyna Eyporickor cyna 3a JbyIcKa IpaBa y IPEIMETY
Kiayc mporuB XpBarcke HaBelM Cy 3aKOHOZABIA J[a y TOTIYHOCTH W3MjeHH
open0y O HaKHAIK TPOIIIKOBA Y CIIY4ajy JIjeJIOMHUYHOT yCIjeXa y CIopy.

48 Bpxosnu cys Pery6mike Xpsartcke, Pes x 424/2014- 21 11.cryneror 2014.
47 aro, A., Has. unanax,, ctp. 438.

48 [paxwuh, C., Has. deno, cTp. 23.

 Hemo.

50 aro, A., Has. unanaxk, ctp. 437.
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Onpenba wi. 28.3W/1 3I111/19y normnyHocTH je M3MHjeHma paHuji wi. 154.cr.
2. 3[1I1-a koju ce OHOCH HA HAKHAJY TPOIIKOBA y CIydajy J[jeJIOMAYHOr yCITjexa y
napuuim. CykiagHo BakeheM 3aKOHOZIaBHOM pjellery cyi je y ooBe3u 1. yrBpautu
MIOCTOTAK Yy KOjEM je CBaka CTpaHKa yCIljelia y TOCTYIKY, 2. Ol IIOCTOTKa CTpaHKe
Koja je y Behoj Mjepr ocTBapmia ycrjex y MapHUIH Oy3eTH ITOCTOTaK CTpaHKe Koja
je ycijena y Mamo0j MjepH Te YTBPAUTH Pa3IUKy TOCTOTKA, 3. YTBPAWTH CBOTY
TMOje/IMHUX U YKYITHUX TPOIIKOBA OHE CTPaHKE Y MOCTYIIKY KOja je ocTBapuia Behu
ycIjex y mapHUM yTBphyjyhr camMo OHe TpOIIKOBE KOjU Cy OMJIM CBPXOBHTH 32
Bohere TIOCTYIKa, 4. CTpaHIM Koja je ocTBapriia Behu ycIjex oaMjepaBa ce HaKHaIa
TPOIIIKOBA IMPEMa T3B. TPOLIKY NpeMa YCIjeXy Ha HauhH Ja CE HHXOBa BHCHHA
MIOMHOXXH C Da3jIMKOM IIOCTOTKA KOjU j€ TPEeocTao HAaKOH yTBphema IMOCTOTKA
yerjexa.” HapeJieHn HauMH 06padyHa TPOIIKOBA CE TEMEJbH CE HA METOH KBOTHOT
oOpauyHa Koja ce TpBH IyTa Ce IOjaBWia Y ayCTPUJCKUM CYIOBHUMA. 3aTUM Ce
HaBe/JIeHa METoJa ToYella NPUMJEHHBATH M y HAaIleM 3aKOHOJABCTBY Ja Ou
TIOCTETICHO, TIPBO Y MPAaKCH TProBayKMX CyJI0Ba, OWiIa Ha/JOMjerITeHa Kao onheHuTo
npuxpaheHa Merona mpuje M3MjeHa Koje Cy HacTymmie.”” YBohemeM Meroe
KBOTHOI' HaYMHA OOpauyHa JIOILIO je JIO0 OCTBapema Behe pasuHe eKOHOMHUYHOCTH
MapHUYHOT TIOCTYNKA T€ CE OJAKIIAJIO MOCTYNAke Cyla NPUIIMKOM H3pavyyHaBarba
TpPOIIKOBA TapHuile. [IpunrkoM u3padyHaBama TPOIIKOBA MOCTYIKA CYA YTBphyje
CaMo TPOIIKOBE KOjU Cy OMJIM CBPCHCXOJHM 32 BONEHE MOCTYINKA U TO CamMO OHE
CTpaHKe Koja je ycmjena y crmopy y Behoj mjepu, y omHOCY mpema TMpeTXOTHUM
NpaBWIMMA MTAPHUYHOT TTOCTYTIKA Kajia je Cyll UMao o0Be3y yTBphHBama TPOILIKOBA
CBAKe CTPAHKE y MOCTYIKY Te X MelyycobHo npedujari.”> Hopeom 3I1T-a yBeeHa
je HOBMHAa Te mpema BakeheM 3aKOHOJABHOM pjellemhy Cyl he NpHIMKoM
OTy4MBaE-a O HAKHAJIM TPOILKOBA Y CIy4ajy JjeTIOMHYHOT yCIjeXa y CIopy MOpaTH
BOJIMTH padyyHa 1 O YCITjeXy JIOKa3uBama y CBE3M OCHOBE 3aXTjeBa, YMME Ce MPABHO
cxpahame BpxoBnor cyma on 6. ymumma 1980. yHHjeno0 y HOBO 3aKOHOAABHO
piemerse.> Jlakie, mope;| KBAHTHTATHBHOT yCIjexa y criopy cy/ he BowTn padyHa o
ycIjexy JOKa3uBama caMe OCHOBE TYKOEGHOI 3axTjeBa INTO IPEACTaBIba
KBAINTATHBHM YCIjeX y MapHUIW.”> KBaIMTATHBAH yCIjeX MOCEOHO JOMasu 10
3paxaja y TIapHUIIAMa y KOjUMa Ce cama BPHjEIHOCT NpeMeTa CIiopa He MOXKe
M3pa3UTH y HOBILy MIM Ce OHA He m3paxapa.”’ ,KOJ HEHOBYAHHX MOTPAKHBAHA
KBAJIMTATUBHU YCITj€X OIJIe/ia CE M Y OICery JIoCyl)eHOr TY)KOCHOT 3aXTjeBa Y OTHOCY

51 Tuponu, U., boayn, 1., nas. uranax, ctp. 474.

2 Tosmuh, A., Koumpaouxmoprocm npasuna napuuunoe nocmynka 3a 0ocyhusarbe
MpoOWKo8a y Cayuajy OjeloMuuHoe noeiaversa myoicoe, 300pPHHUK TMpPaBHOT (aKyiTeTa
CeeyunnuinTta y Pujer, Bon. 42,0p. 1/2021¢ctp. 234.

%3 Hemo.

54 [paxwh, C., Has. deno, cTp. 29.

55 Hospuh, A., Has. unanaxk, ctp. 235.

%5 Hemo.
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Ha TIOCTAaBJEHH TY)KOeHH 3axTjeB 300r HeMoryhHocTH jacHOr ofpehrBama
- 57
KBaHTUTATUBHOT yCIIjexa."

7. HakHapa TpowKOoBa NapHUYHOI NMOCTYNKa y cny4ajy
noeJlayera Ty)x6e u ogpmuama op Ty)beHor 3axrjeBa

Hogena je u3Bpmmia uaTepBeHNN]y y oapenody wi. 158.kojum je perynmmpano
NIATae HAKHAJIE TPOIIKOBA TIOCTYIKA y CIIydyajy MOBIavera TyxOe. Y oIHOCy Ha
panuje Baxehe ypeheme y wi. 158.cr. 1.3[1I1-a kojum je OUI0 peryarpaHo MHTAHbE
HaKHaJIe TPOIIIKOBA TIOCTYIIKA y CIy4ajy Kajia TY>KUTEJb TIOBy4E TYXKOY Te HEroBoj
00Be3M J1a TY’KEHHWKY HaJOKHA/IM TPOIIKOBE MOCTYIKA, HoBenmupanu €wi. 158.ct. 1.
3[1I1-a o0OBe3yje TyXuTeJha Ha HAKHATY TPOIIKOBA IOCTYIIKA HE CamoO Y CIydajy
TOB/IAYCHHa TYXKOE HEro U y CIyuajy OIpHIama o TyxXOeHor 3axtjesa.”® Takohep,
HoBemupanu wi. 158. ct. 2. 3I1I1-a mpommpro je mpaBo Ha HaKHaAy TPOLIKOBA
HIOCTYTIKA TY’KHTEJbY M TO Ha HAYMH Jia jé CTEKao MPaBO Ha HAKHAY TPOIIKOBA OJT
TY)KEHHKa Y CIy4ajy TOBJayemha TYXK0e Kaja je TYKEHHK YIOBOJGHO HErOBOM
3aXTjeBy T€ y CBUM JAPYTHM CllydajeBrMa Kaja Ou JIOILIO JI0 MOBNavueHha TYX0e 01
CTpaHe TY)KUTeJba MM KaJa OH ce TY)KHTEJb OIpeKao TY>KOSHOT 3axTjeBa U3 pasjiora
KOJU CE& MOTY NPEIHCATH TY>KSHHUKY.

Unanak 193. 3[1I1-a perymipa WHCTHTYT TOBIadema TyxoOe. CykiamHo
HaBE/ICHOM WIAHKY, @ OBHCHO O CT3/IMjy TOjeJMHOT MapHUYHOI TIOCTYIKA Y KOjeM
JIoJa3d 10 TIOBJIaYera TyXOe IpornmcaHa je o0Be3a TY)KEHMKOBOI NPHUCTAHKA Ha
TIOBJIAYCH:E WITH HE.

basnuHO mpaBWIO y CBE3M HaKHaJE TPOIIKOBA MApHUYHOI IIOCTYNKA Y
CHUTYAaIIWjH TIOBJIAYeHha TYKOE jecT Ja je TyXKHUTeJb 00Be3aH TYKXEHHUKY HaJIOKHAIUTH
TPOIIKOBE MOCTYNKA YKONMKO MoByde TyxO0y.”’ OBG3MpPOM HA HUMECHHIYy 1A
TOBJIAUCH:E TYXKOE MMo/Ipa3yMUjeBa HEYCIjeX TY)KUTEeJba Y TIOCTYIIKY U3 pa3jiora ITo
HOCTYIIaK KOjU j€ OH INOKPEHYO HHje OKOHYAH JIOHOIICHEM OJUTYKE O IIPeIMETY
Cropa, TYXKHTE/b MMa 00BE3y HAJOKHAIWTH TYKEHHKY TPOMIKOBE mocTymka.’' Y
omnynn BpxosHor cyma PemyOmuke Xpeartcke, moci. 6p. Pes 1294/10-20x 2.
TpaBma 2014, ucTrde ce Kako je TYKUTEJb TIOBYKA0 TYOy HaKOH IITO je yTBpheHO
Jla He TIOCTOjM BUIIIE TIPaBHH MHTEPEC 3a HACTaBak Bolema IOCTYIKA, a CBE 300r
MCXOJia JAPYror MOCTYIKa KOju ce Boauo u3mely ctpanaka. Crora ,Oyayhu na je
TYXUTEJb TIOBYKao TyxOy, jep BUIllE HHje MMa0 TPaBHU HWHTEpPeC 3a Boheme
MOCTYIIKa, a He 300r YJOBOJbEHA TY)KOCHOM 3aXTjeBy OJ CTpaHE TY)KCHHKa,

> Hemo.

%8 Juka, M., Haxknada mpowikosa y ciyuajy noguauersa myxcoe u o0puyarsa 00 myvxncteHoz
3axmjesa npema Hoseaupanom 3aKory o napHuuHom nocmynky, 36opauk IpasHor dakynrera
Ceeyunnuinta y Pujer, Boit. 41,6p. 1/2020¢tp. 2.

% Hemo.

60 3111, . 158.cr. 1.

61 [paxwuh, C., Has. deno, ctp. 34.
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TY)XHUTeJb je Ha TeMesby onpende wi. 158.ct. 1.311II-a ny>xaH TyXKeHUKY HAKHaJUTH
TIAPHUYHM TPOIIAK. "

[puje crynmama Ha cHary HoBene mocTojana je W3HMUMKa O] orher mpaBuiia y
CBE3M HAaKHAJIE TPOIIKOBA Y CUTYaIIMjH TIOBJIAYeHa TyXKO0e, HO OHA CE OJJHOCHIIA CAMO
Ha CITydYaj KaJa TY)KHTeJb TOBJIaYM TYXKOY OZMaxX HAKOH INTO TY)KEHHK YJOBOJHH
ETOBOM 3aXTjeBy. YKOJHMKO je JIO TMOBJa4yekha TYKOe JONDI0 M3 HEKOr JIPyror
paziiora HHje MOCTOjajia MOTYRHOCT Y/IO0BOJbaBaba 3aXTjeBY TYXKHTEJba 32 HaKHAY
nmapHIdHOT Tpoika.”® HaeeHo ce MojyIapano ca paHuM CTajaTILITeM Ja ,CBATKO
TKO TOBYY€E Ty»xO0y, HCOBUCHO O TOME 3aIlITO j€ TO YYMHHO H j€ JIM HEroB TyKOCHU
3axTjeB OHMO OCHOBaH (OCHM aKo je TOBNauYeHe TYyXKOe YCIHMjeqIo OMax HAaKOH
yI0BOJbABAbA 3aXTjEBY TY)KHTEJba), MOpa HPOTHUBHO] CTPAHIM HAKHAIHO IUIATHTH
napHuye Tponikose. OBO MPOLECHO NMPABHIIO HEMa M3HUMAKa: CBAKHU CE TY)KUTEIb Y
napauiy m3Bprasa ToM pusuky (OC y JIyoposnuky, 12K 911/850x 23. 6. 1986. —
TICIT 31/89).%*

Cyxnanao HoBenmpanoj oapendu wi. 158.cr. 2. 3I1I1-a Tyxuress Koju noByue
TYXOy 0/IMaX HAKOH IIITO TYXXEHHUK yJIOBOJbH F-ErOBOM 3aXTjeBY HIIM 300 TIOCTOjarba
HEKHX JPYruX pasjora KOju ce MOTY POITHCATH TY)KSHHKY, UMa TPaBO HAa HAKHAY
TPOIIKOBA Of TykeHHKa.”> Kako GM TykKuTe/b O] TYXEHHKA MOrao OCTBAPHTH
HaKHAJly y CHTYallUjH TIOBJIaYeHha TY)KOe MOTPEeOHO je Ja Ce KyMYJIATUBHO HCITyHE
JBUje TpeTroctaBke. [IpBa mpernocTaBka jecT Ja Ty)KEHHK KojeM je ,,00Be3a Oria
JIOCTIjelIa Y BprjeMe TIpHje MOAHOIIEHha TYXKO0e, YIOBOJBHO 3aXTjeBY TYKUTEha HAKOH
TIOJTHOIIICHa TY)KOE WM J]a Cy UCIYE-CHH JIPYTH Pa3iio3d KOjH e MOTy TpercaTy
TY)KEHHUKY, ¥ TO JI0O MOMEHTa JI0 KOjera Ty>KHTeJb THjeKOM MapHHIe MoXe ToByhu
Tyx0y.“®® Jlakre, TyxuTess 61 Tpebao moByhH TykOy NpHje 3aKIbydcrha TVIABHE
pacnpaBe WIM HajKacHWjeé HAKOH 3aKJbydeha IVIaBHE paclpaBe, a mpuje
MpaBOMONRHOCTH OIITYKE KOjOM Ce MOCTYIAaK UCTIPE]] Cy/ia MPBOTa CTYIHbA 3aBpIlaBa
¥ TO y ckiagy ¢ oapexbama wr. 193.cr. 2. u 3. 3MIM-a.%” Jlpyra mpernocraska
UCTUYE KaKO TY)KHTEJb, la OM MOrao OCTBAPUTH HAaKHA/Iy TPOLIKOBA y CHUTYaIdjH
MoBIIauera Tyx0e, Tpeba moByhn Ty:kOy OMax HAKOH IITO je TY>KEHHK HeTOBOM
3aXTjeBYy YIOBOJBHO HIIM YKOJIMKO HACTAHY JIPYTH Pa3lIo3d KOjH C€ TY)KEHHKY MOTY
TPUITUCATH.

VY cBe3u Ipyrux pasiiora Koju ce TY)KSHHKY MOT'Y TIPHITHCATH MOXKE C€ U3HH]ETH
3aKJbyYaK Jia je OBaKBa HOBWHA TPEITyCTWJIA CY/JOBHMA Jia y CBAaKOM I10jeMHOM
MpeZMETY Ha TeMeJby CITO00aHE (IMCKPEIMOHE) OIfjeHe YTBPAE KOjH CY TO APYrd
pa3no3n Ha TEeMebeM KOJUX TYKHUTEeJh MOXKE OCTBApHTH HAKHAIy TPOIIKOBA

%2 Bpxosrn cy Pery6imke Xpsarcke, Pes 1294/10-2ox 2. pasma 2014,

63 Ipaxwuh, C., Has. deno, ctp. 35.

64 I'pbun, W., 3axon o napuuuHoM NOCMYNKY €A CYOCKOM HBPAKCOM, OUbeuKama,
HANOMeHama, npuno3uma u adeyeonum kazaiom, 3arped, 2010,ctp. 184.

65 3111, uir. 158.cr. 2.

65 Tluka, M., Haxnada mpowikosa y ciyuajy ...,ctp. 22.

57 Hemo.

%8 Yemo.
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HIOCTYTIKA y CUTYallHjH TOBJIaueha TyxO0e. [lpyru pasinosu Koju ce MOTy TperucaTi
TY)KEHHKY MOTY HACTaTH TpHje MOJHOIICHA TY)KOe M HAKOH TOJHOLICHA TYXOe.
YKOIMKO Jpyrd pasiio3n HAcTaHy HAKOH TOJHOIICHA TyX0e, Kako OM OCTBapHoO
HaKHaJTy TPOIIKOBA OJ1 TY)KSHHKA, TY>KHTEJb Tpeba noByhu Tyk0y oMax HaKOH IITO
Ca3Ha WJIM HAaKOH IITO je OO Jy)kKaH Ca3HATH 3a TakBe pajiore. Y Ciydajy zIa cy
JpYTH Da3lio3d HACTAlM TpHje TMOAHOIIEHa TyKOe TyXuTelb uMa 00Be3y
JIOKa3KBama J1a je 3a MOCTOjare TaKBHX pa3jiora ca3Hao TeK HAKOH INTO je Tyxk0a
noguecera.” JIpyru pasnosd KOjH Ce TYKEHHKY MOTY TPHITCATH MOTY OHTH
pasmrunty. Kao mprMjep Mojke ce HaBEeCTH CIlydaj Kasia je TY)KHTEeJb O]l Ty)KEHHKa
3aTPaXUO TIPe/Iajy CTBApH, Me)yTHM OH je OiMax MOBYKA0 TY>KOY W3 pa3jiora IiTo je
Ca3HAO J1a je CTBAp YHMINTEHA OJ CTpaHe Ty)KeHHKa.  J[pyru IpuMjep je chTyarmja
KaJla je TY)KeHHK M3jaBHO Kako MMa HaMjepy TOIHOMICHA MPHje/yIora 3a OTIHC JTyra
KOjer MMa TpeMa TY)KUTeJby Ha 0a3u OCHOBe HakHaje ruiahe ycnmjes nprBpeMeHe
HECMOCOOHOCTH 3a pPaj Koja My je HempuIagHo wuciuiahieHa ycnujes Jiomer
MMOBHHCKOT CTama, a TYXKHTEJb j& TyKOy TIOBYKao MCKJBYYMBO 300T pasjiora Koje je
Moryhe mpermicari TykeHuky. OBIje je pjed 0 TOME Jia je TY)KCHHK TOKpPEHYO
MOCTYIAaK OTMHMCA Jyra THjeKOM Tpajamba MPBOCTYMAMCKOT MOCTYIKa 300r Jiommer
MMOBHHCKOT CTama.”” Y CHTyalMji 1a ce TyKOEHH 3aXTjeB MOBydE OJMAX HAKOH
IITO je TY)KEHHK YJOBOJBHO TY>KOSHOM 3aXTjeBY, Ty)KUTEJb UMa TPABO HA HAKHAIY
TPOIIIKOBA TIOCTYyTIKa cykiaaHo wi. 158.ct. 2. 3[1I1-a. MeljyTnm BaxXHO je HarmacuTu
»Kao Kpurteprj mojmMa “oamax”, ouna Ou 00jeKTHBHO MPOBjepIHHBA YMFHCHHIIA 1A JIH
Cy HaKOH YJIOBOJbEHA TY)KOEHOM 3aXTjeBY, JI0 TPEHYTKA IOBJIAYeha TYXOe, Ouie
MOJTy3eTe MPOLIECHE Paiibeé OAHOCHO aKTHBHOCTH Y TAPHHUIM, KOj€ Y TPETSKUTOM
6pojy ciyuajeBa y3pokyjy ompeliere Tpomkose."’? YKOIHKO TyKHTEb TyKOy
HOBYYE TEK MPOTEKOM BPEMEHCKOI' pa3no0iba Of1 IeT Mjecely O TPeHyTKa Kajia je
TY)KEHHUK TYXKOCHOM 3axTjeBy YI0BOJbHO. Ta/ia HacTaje 00Be3a TY)KUTEJba J1a CHOCH
HACTalle TPOIIKOBE TocTynka. > C apyre cIpaHe, y mHpeamery Bpxosmor cysa
Peny6nke XpBatcke, mocit. Op. PeB 664/1998-21y:xuress je MMao mpaBo HaKHA/e
TpPOIIKA O]l TY’)KEHHKa Yy TIOCTYIIKY jep je ,,0H mana 5. Bespaue 1997.y mmjenoctu
UCIUIATHO TYXXHMTEJbY CBOje JYrOBambe W3 IPHUJEIIOPHOI YrOBOpa O 3aMjeHH, a
TY)KUTEJb je TIOBYKao TYXOy mojHeckoM ox 26. Besbaue 1997.Y nporecHonpaBHOM
CMHCITy TO CE MMa CMaTpaTH Jia je MOBJIAYeHe TYXOe YCIHMjeInIo OMaX HaKOH
VIIOBOJBEHA 3aXTjeBYy, a TMOTOTOBO Kaja y MelhyBpeMeHy HHUje OpKaHO POUHMILTE
raBHe pacrpase.”’* TIpeTX0IHO HABEICHO Y CBE3M 3HAYCHHA MOjMA “oMax’ HAKOH
IITO TYXKEHHUK Y/IOBOJBH TY)KOEHOM 3aXTjeBY Takohep OH ce OHOCHIIO U Y ,, TIOTJIeIy

69Hcmo, crp. 25.

© Hemo.

" Kymarmjckn cyn y Jlyoposrnky, Ik 243/2021-2x 1. tpasma 2021.

2 [paxwh, C., Has. deno, ctp. 37.

3 Kymarmjckn cyn y Prjer, Ik P-1757/2021-21 23.pocunma 2021.

"4 BpxosHu cy; PeryGmike Xpsarcke, Pes 644/1998-21 27.pasma 1999.
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3HauYeHa pUjeur ,oaMax” y oapenou wi. 158.cr. 2. 31 19 u ako 6u Tyx)uTEH
TIOBYKAO TysKOY 3 APYTHX PAsiora KOjH Ce MOTY TPEIHCATH TY/KEHHKY."

Hakon Hogene 3akoHa O NMapHAYHOM IMOCTYIIKY MPOIIMpHIa ce O0BE3a Ha
HaKHa/y TPOILIKOBA MAPHIYHOT MOCTYIIKA TYXKHUTEJbY HE CaMO Ha CIIy4aj MOBIavYerha
Tyx0e Beh U Kaja onasu J0 OApHIamka TYy:KOeHOT 3axTjeBa. Jlakie, TyxuTesb je
00Be3aH HAJIOKHAJUTH TPOIIKOBE MOCTYIKA TY)KEHUKY Yy CUTyallju Kaja Jaohe 10
OZIpHIIAba OJ TyXKOEHOT 3axTjera.’° VI3HIMKa 01 HABECHOT TIPABHIIA jeCT CUTYALIHja
Yy KO0jO] Ce€ TYXXUTeJb OIpeKHe TY)KOEHOr 3aXTjeBa OJMax HAKOH INTO TYKEHHK
VIIOBOJBU EbErOBOM TY)KOCHOT 3aXTjeBY WM 300T JIPYTUX pasjiora Koju O ce Morin
TIPHTIVICATH TYXXEHHUKY. Y TOM CIIy4ajy TPOIIKOBE MOCTYIKA TY)KEHHK HajloKHalyje
TyxuTesby.”’ YIpaBo TakBy M3HUMKY HOTBphyje y cBojoj omtyi XKymarujckor cya
y 3ampy, moci. 6p. [kx-806/2021-2y k0joj je MCTakHYyO , OO3MpOM Ha TO Ja je
Tyxenuna 30. TpaBma 2021. npenana kibyu(eBe) HOBe OpaBe MpEAMETHOr CTaHa
TY)KHTEJbY, YAME j€ YIOBOJbIUIA TY)KOSHOM 3aXTjeBY M3 OBE IOCje/IOBHE TTApHULIE TS
Jla ce TYKHTeJb OJIMaX HAKOH TOra OJPEKao TYKOSHOI 3aXTjeBa, IPABUIIHO je
NPBOCTYIIACKU CYJ/I TIPUMHUjEHHO MaTepujaiHo mpaBo (wi. 158.ct. 2. 3I1I1) trme

IITO je HATOKHO TYKCHHIM Ja TYXHTEJbY HAJOKHAAW TPOLIAK TapHUYIHOT
78

MOCTYTIKA.
8. Mupeme N HakHaa TPOLLUKOBA MAPHUYHOI NOCTYMNKa

VY sy nposezoe mTo Kpaher mapHUYHOT MOCTYIIKA Ca IITO Mame TPOIIKOBA,
HoBena Hyau MOryhHOCT/0OBe3y anTepHATHBHOT pjeluaBarma cropa. > Mupeme je ,,
CBaKH TIOCTYIIAK, Oe3 0031pa Ha TO MPOBOIMU JIU CE Y CY/Y, UHCTUTYIHjU 33 MUPCH-E
WM M3BaH KHX, ¥ KOjeM CTpaHKe HACTOje CIIOPa3yMHO PHjEINTH CIIOp C IoMOhy
JEMHOT WITM BHWIIIE W3MUpPUTEha KOjH CTpaHKaMa IOMaxKy moctuhu Haronly, Oe3
OBJIACTH Jla UM HaMeTHY 00Be3yjyhie pjelietse, a MPoBOIM CE Ha HAYMH O KOjeM CY ce
crparke criopasymjene.®® Ompen6a wi. 186.1 3I1I1-a ypehyje mocrymax yryhiparma
CTpaHaKa Ha TOCTYIaK MUpEHAa Te j€ YjeIHO IMpOoINMcaHa W CaHKIHja Koja roraha
CTpaHKy KOja Ce Ha aKTHBaH HAYHMH HE YKJbYYH Y CaM MOCTYIaK MUPEHA.

V cBesu ynyhrBama cTpaHaka Ha MOKpEeTame MoCTyNKa Mupema Hosena yBomu
HOBHHE, HO ¥ JIaJbe 3a/[pkaBa TIPaBIIo J1a MUpee Huje odmiratopro.”! sysehe ox
HaBeJICHOT TIpaBuia cajapxaHo je y wi. 186 cr. 1.u 8. 3[1l1-a xoju HaBoM 1a cyx
MOJKE pjellelheM CTPaHKe YITyTHTH Ha TIOKPETarhe MOCTYITKa MUPEHa, & TAKBY BPCTY

> Tuxa, M., Haxnaoa mpowikosa y ciyuajy, cip. 28.

® Hemo, erp. 32.

" Hemo.

8 Kymarmjckn cyn y 3azpy, [k 806/2021-2x 2. cprima 2021.

. Tuponwn, U., bonym, [1., Has. uianaxk, ctp. 478.

80 Bprh, U., Muperse npema usmjernama u donyuama 3axona o naprurom nocmynky 2019,
360puuk [pasror daxynrera Ceeyunnuinta y Pujer, Boit. 41,6p. 1/2020¢tp. 424.

81 Tuponwn, U., bonym, [1., Has. uianaxk, ctp. 478.
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OBJIACTH CYJI MMa THjEKOM LIHjeJIor MAapHHYHOT TIOCTYIKA HApOUHTO Yy CIy4ajy Kaaa
,OLIMJEHN CBE OKOJIHOCTH KOHKPETHOI' Cllydaja Te MOCEOHO WHTEpeC CTpaHaka U
Tpehnx ocoba Be3aHMX 3a CTPAHKE Kao M TPAJHOCT HHXOBUX OJiHOCA Te ymyheHocT
JeMHHX Ha JIpyre Te Kaja HAKOH OI[jeHe CBUX IPETXOIHO HABEICHHX eJeMeHara
YTBPIM J1a OM y KOHKPETHOM CITy4ajy MHUPEHE MOIJIO OWTH YCITjeIIHO, OHOCHO Ja
6u cTpaHKe Morvie ocTrlin CropasyM, OTHOCHO Haronoy.“%? ¥ ciyuajy kama cy o6je
CTpaHKE IMOCTYITKa JTUOHMYKA JIPYIITBA WK MPaBHe 0c00e KojuMa je BehuHCkH wiaH
PemyOmvka XpBarcka WIM jeAMHHIA JIOKAIHE K TOJAPYYHE (PErHOHAIHE)
camoympase, ¢y hie HakOH MPUMUTKA OJJrOBOpA Ha TY)KOY HAJIOXKUTH CTpaHKaMa J1a
Y POKY OJ1 0CaM JIaHa Ce MOKPEHE TOCTYTIAK MUPEHa.> JIaKiie U3 HABEJCHOT Y OBHM
ciydajeBuMa cyn he pjeliemeM yIyTHTH CTpaHKe Ha 00BE3HO Mupewme. CaHKLMja
CTpaHKe cajpkaHa je y TOME YKOJIHMKO je OHa ,yIyheHa NOKpEeHYTH MOCTyIaK
MHpEHa, & He TMPUCTYIH CACTAHKY Pajy TOKYIIaja MUPEHha, TYOH TPaBO TPKUTH
HAKHAJy JAJbE-UX TPOIIKOBA MOCTYIIKA MPE CyIOM TPBOT cTymmba."®* Yipaso 360r
MpeIMETHE CaHKIMje y mpakcy he nohm 1o 3HaTHOT Opoja HEYCIjeNHX IMOCTYyTaKa
MHpema 300r Tora mTo he CTpaHKe CacTaHKy NPHCTyNaTh Oe3 CTBapHE Hamjepe
mupema, Beh he To yumHUTH camo 300r Tora Ja He HM3ry0e MpaBo Ha JaJbibe
TPOIIKOBE T10jEHHOT OCTYIKA. "

9. M3nyyHa napHMUya M HaKHaAa TPOoLUKOBa
NMapHUYHOI NOCTYNKa

Unankom 30. 3WJ1 3I111/19 nonasu 1o HoBora ypehemwa Te caja TPEeHYTauHO
Bakehu wn. 1603[111-a racu: ,,ako y u3ny4Hoj napHuim Oyze npruxsaheH Ty>KOeHn
3aXTjeB 3a MpOIVIAlICHE OBPXE HEIOITYIITEHOM Ha oJpel)eHOM mpenMery OBpxe, a
CyI YTBpAM /2 je TYXEHHK Kao OBPXOBOIHTEJb y OBPIIHOM IIOCTYNKY WMao
OIpaBJIaHMX pa3jiora CMaTpaTH Ja HE IMOoCToje mpaBa Tpehnx ocoba Ha TOM
npeaMeTy, oapenut he sa cBaka CTpaHKa CHOCH CBOje Tpourkose.“®® OG3upoM Ha
paHHje 1 TpeHyTHO Baxkehe 3aKOHO/JABHO pjelliehe youaBa ce Kako He IOCToje OUTHe
MpPOMjEeHe Yy CBE3W HaKHAJe TPOIIKOBA MOCTYIKa YKOJIMKO TYXOCHH 3aXTjeB Y
mITyyHoj mapHunm Oyne mnpuxsaheH, Beh je mommio g0 yckmahema ca
TEPMUHONIOTHjOM OBPUTHOT TpaBa.’’ Y OBPIIHIM MoCTymIMMa Moske 10hH 110 Hojase
u Tpehux ocoba Koje TBpAE Ja MMajy oxapeljeHa mpaBa Ha MPEAMETHMA KOjU CY
o0yxBaheHnu oBpxoM. Kako Ou ce mHxoBa Cy0jeKTHBHA IIpaBa 3allITHTIIIA TAKBUM
TpehuM ocobama Ha pacrioyaramy CTOje YKYITHO JBa NpaBHa HMHCTUTYTa. [IpBu
MpaBHHA HHCTUTYT j€ TIPUTOBOP KOjU Ce Y JJOKTPUHH NpaBa Ha3HBa U3ITYIHU [IPUTOBOP

82 Hemo.

83 3111, u. 1861 cT. 8.

84 3I1I1, uir. 186.x1 ct. 9.

8 Uysespax, J., Has. unanaxk, ctp. 43.
8531111, wn. 160.

87 [paxwuh, C., Has. deno, ctp. 41.
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WM €KLIECOPHU TIPUTOBOP, JIOK j& JAPYr'HW MpaBHU MHCTUTYT Tyx0a. Tyx0a koja je
HOJTHECEHA y CBE3M MPETXOJHO HABEICHOT IPUTOBOPA 30BE CE EKCLIECOpHA TyX0a
VUTA M3TydHA Ty’K0a Te HMa JeKIapaTopHy Hapa.2® ¥ cBesn mutama o neuHmparsy
W3ITyYHE TApHUIE, BaJba UCTAKHYTH ompende u3 wi. 59.cr. 1. te wi. 60. ct. 1.
OBpIIHOr 3aKOHA KOje HaBoJe Ja ocoda Koja TBpAM Ja MMa ojpeheHa mpasa Ha
NpesIMETY OBpPXe MMa MOTYNHOCT IMOJHOIICHA MPUTOBOpa TIPOTUB OBPXE M TO HA
HAYWH /12 TPaXKH JIa CE TaKBa OBPXa IPOTJIacy HEJIOMYLITEHOM, T€ y CHTYalllju Ja
nohe To HcHymema oapel)eHHX MPeTrocTaBKH MOJHOCHTEha INpHuroBopa he cyn
VITyTUTH Ha TIOKPETamhe TApHHUIIE y IMJbY MpOrjalleha HEeIOMYIITEHOCTH OBpXe Ha
TOM MPEIMETY U TO MPOTHB CTPAHAKA ITOCTYIIKA OBPXE."

Ko n3nmyune nmapHuie yBerno ce noceOHO MpaBiIo Y CBE3U JOHOMICHA OTYKE O
HaKHaJM TPOIIKOBA MOCTynKa. Muxajno Jlyuka je ucTakHyo /1a je HaBeJeHO MPaBHII0
VBEICHO W3 pas3iiora ITO ,HUCKYCTBO Y TPaBHOM KHMBOTY TOKa3yje Ja TyXKEHU
OBPXOBOJMTEJb YECTO MMA OIPABIAHMX Pa3jiora He BjepOBaTH Y IOCTOjarbe IpaBa
Tpehe ocobe Ha mpeaMery koju je oOyxBaheH oBpxowm, 300r dera Oum OmiIO
HENPaBUYHO OCYJMTH Ta HA HaKHaJy TPOIIKOBA aKO H3IYYHH 3aXTjeB Oyne
yeojen.“? Kako OM Cya MOrao JOHHjETH OTYKy O TPOIIKOBHMA HA TEMeEJbY
onpende wi. 1603III-a, Tj. na oapenu Aa he y M3Iy4HOj MAPHULM CBAaKa CTPAHKA
MOCTYIIKA CHOCHTH BJIACTUTE TPOILIKOBE, IOTPEOHO je Ja CE WCIyHE JBHjE
nperrnoctaBke. [IpBa mpeTnocTaBka ject ja Ty>kKOEHH 3aXTjeB TOJHECEH O CTpaHe
Tpehe ocobe myTeM Kojer ce TpaKu TpOIJalieEhe OBPXE HEIOMYIITEHOM OmBa
ycBojeH. Jlpyra HpeTrnocTaBKa je jJa OBPXOBOIHTEb M3 MOCTYIKa OBpXe (KOjH je y
MOJIOXKAJy TY)KCHHKA Y W3Iy4YHOj MAPHHUIIM) MMAo je OIpaBaHe pa3jiore Ja cMatpa
KAKO Ha MPeJMETY OBpXe He mocToju mpaBo tpehie ocobe.”® Tpnmjepue, THjekoM
TUBCHHI0E TTOKPETHHHA Y TTOCTYIIKY OBPXE, MOT'Y c€ O0yXBATHTH U IMIOKPETHUHE KOje
Cy caMo y TOCjely OBpIIICHHKA, a 33 KOj€ je OBPXOBOAWTE/h CMATpao Ja Cy OHE Y
BIIACHMIIITBY OBpIICHWKA OO3MPOM Jia C€ OH HUMa KOPHCTH. AKO Y H3IIy4HO]
mapaui Tpeha ocoba nokake &a je ympaBO OHa BIIACHHK TIOKPETHHHE KOjy je
3axBaTUiia OBPXa, Tj. YKOIHKO H-e3MH TyXOeHH! 3axTjeB Oyne mpuxsaheH, Tana cyj
THjEKOM JIOHOIIICHa OJTYKE O TPOIKOBUMA Hehe MpHMIjEeHUTH Havdeso CauSeus wi.
154. ct. 1. 3[Il-a, wero he noHMjeTH OWIYKY Jla CBaKa CTpaHKa MOCTYIKA CHOCH
BIIacTHTE TpomKoBe. > MIaK, YKOIMKO CyJl THjeKOM M3ITydHe TApHHIE He YTBPIU Ja
MOCTOj€ ONpaBIaHy Pa3Jio3H MM YKOJIMKO Ty»KOSHH 3axTjeB of1 cTpaHe Tpehe ocode
Oyne onoujeH, Taaa he mohu 10 npuMjeHe Havesia CAUSErrjeKoM JIOHOIICHa OJUTYKE
0 HAaKHa/TM TPOIIIKOBA MOCTYTIKA.

8 Kynurrek, E., Boayn, [I., Hapruye paou npoeiawersa ospxe HedonywmeHom — npotiem
npasue npupoode poxosa 3a rwuxoso nokpemarve, 36opauk IIpaBHor dakynrera CBeyunnuinTa
y Pujerm, Boit. 29,6p. 1/2008ctp. 320.

89 Ogputu 3akoH, Haposse HoBure, 6p. 112/12, 25/13, 93/14, 55/16, 73/17, 13142059.1 60.
% Ttuka, M., Haxnada mpowkosa y usnyunum napruyama, IIpao y rocriosiapcTBy 4acoruc 3a
TOCIIOIAPCKO-TIPABHY TEOPH]y U mpakcy, Boit. 59,6p. 3/2020¢tp. 392.

o Hcemo, ctp. 399.

92 Tp6un, U., Bpujeonocm npedmema ..., ctp. 473.

1110



36opHuk pagosa "lMpaBHa perynatuea ycayra y HauMoHamHUM
3aKoHoaascTBMMa 1 npasy EBponcke yHuje", Kparyjesau, 2023.

10. HakHapa TpowKOoBa NOCTYNKa NpMBpeMeHor
3aCTynHMKa NOBOAOM HEroBOr cyAjenoBatba y NnapHULM

IMpuBpemenn 3actymauk (at. curator ad liten) je 3akoHCKH 3aCTyIHHK Kojer
MOCTaB/ba CyJ PpjellielheM CTpaHIM y TOCTYIKY YKOJMKO HACTyIe 3aKOHCKE
NPETHOCTAaBKE 33 TaKBO MOCTaBJbame. [locTaBibame NMPHUBPEMEHOT 3aCTYITHHKA
mpefcTaBba TOceOHYy Mjepy Yy TOCTYIKY Koja je 0OasMpaHa Ha Hadery
EKOHOMHMYHOCTH M e(MKAaCHOCTH caMor TocTynka.”> IIperxomsum ypehemem y .
85. 3[1I1-a 6uio je mpomnucaHo Ja y TMOCTYIKY 32 KOjH je TIOCTABJbEH NPUBPEMEHH
3aCTYIHHUK MIMa CaMo TpaBa M Jy)KHOCTH KOj€ MMa 3aKOHCKH 3aCTyITHUK, Te aa he
HaBeJICHe JT’)KHOCTH U TIpaBa BPILIHTH CBE JIOK CE CTpaHKa Yy MOCTYIIKY WA HE3UH
MYHOMONHHK He T0jaBe Mpei CyJI0M X JIOK IIEHTap 32 COIMjalHy CKpO He JI0CTaBu
o0aBHjecT J1a je JOMUIO JI0 ToCTaB/bama crapatessa.’! Hapeena 3aKkoHcKa ojpeoa
HE peryimpa TKO je ocoba Koja je 00Be3HA TOIMHUPUTH TPOIIIKOBE ITOCTABIhaa TE
paja MpUBPEMEHOr 3acTyITHHKA, Takohep Huje OWI0o peryjaMpaHo HHWTH Jad CY
TPOIIKOBH ITPUBPEMEHOI 3aCTYIHUKA KOJU CY NPEIYjMIbEHH O] CTPaHE TYXKHTEJba
CaCTaBHM MO FHETOBHX TPOIIKOBA, a CBE y CHTyallMju Kaja Cyl IIOCTaBJba
TPUBPEMEHOT 3aCTyNHIKA. " YIIPaBO HABEIEHE HEJOPEUCHOCTH Y HOIEIy HTamkba
TPOIIIKOBA ¥ pajia MPUBPEMEHOT 3aCTYITHUKA PE3YNITHPAIIE Cy Pa3IMdUTOM TPAKCOM
cynoBa. [lojenyHr CynoBHM cMartpanmy Cy Ja €€ TaKkBH TPOLIKOBH IOAMHUPY]Y H3
CpezcTaBa Cy/a OJHOCHO W3 IPOPAavYyHCKHX CpEICTaBa Tjje Cy ce TO3WBAlld Ha
onpendoe OOHTEILCKOI 3aKOHA O HAKHAIM TPOIIKOBA THjela CKPOHMINTBA W HA
onpenbe koje ce Hamase y [IpaBIIHMKY O BHCHMHHM HM3HOCA T€ HAyMHYy HCILIATe
HakHaze 3a ckpOHnka.”® U3 omiyke XKymanmjckor cyma y Pujerm, mocm. Gp. K
1483/2018-2 npowsna3u a2 OJBJETHHK, KOjH je pjellieHmeM Cyla IOCTaB/beH
MPUBPEMEHNM 3aCTYITHUKOM Y CKJay ¢ onpendom wi. 84.cr. 1.u 2. 3[1I1-a, Takohep
¥Ma TpaBO Ha HArpajy W HaKHaIy TPOIIKOBA 3a CBOj paj y CKIamy ¢ oxpeadama
Tapude, 0 K0joj UCIUIaTH HATpaJie ¥ HAKHAIM TPOIIKOBA NMPUBPEMEHOI 3aCTYITHHUKA,
Ha 3aXTjeB MPUBPEMEHOT 3aCTYNHUKA OTydyje CYI, PjelCHEM W TH TPOIIKOBH U
Harpaga ucrutahyjy ce M3 mpopauyHCKHX cpenctaBa cyna.’’ TlojeMHn cyaoBH
3ay3eNM Cy CTaB Jia ce TNpPeJMETHH TPOIIKOBH HE OW TpeOalM HWCIUIATUTH W3
cpezcTaBa cyza 003MpOM Jia ,, TPOILIKOBE MPHBPEMEHOT 3aCTYIHHKA KOje UMEHYje
cyn npema 3I1I1-y nmm npyrum 3akoHOM HHCY onpelh)eHH Kao TPOIIKOBH KOjH Ce
ucruahyjy W3 cpencraBa cymaa, TO TH TPOIIKOBH TepeTe CTPaHKy Koja je o
TPABIIAMA MPOLIECHOT IpaBa Jy)KHA HAKHAZWTH MapHUdHE Tpomkose."*® Ocum

% Yysmuh, J., Tlpuspemenu 3acmynnux y napuuuHom nocmynky, 30opHuk I[IpaBHOT
dakynrera Ceyummiira y Pujeny, Boit. 36,6p. 1/2015ctp. 596.

94 [paxwh, C., Has. deno, cTp. 42.

% Hemo.

% Hemo.

9" Kymarmjckn cyx y Prjer, K 1483/2018-21 30xomnoBoza 2018.

98 YKymarmjckn cyn y Crumry, [k OB-466/2017-21 23koroBosa 2018.
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HAaBE/ICHOT, MOCTOjajla Cy pa3IMyMTa TyMauerma Cy/0oBa yja3e JM TPOLIKOBH
MPUBPEMEHOT 3aCTYITHUKA Y TAPHUYHE TPOIIKOBE.

YrpaBo kako OU ce TOKYIIAJe Pa3pHjeIuTU O]l IIPUje HABEACHE HEIOYMHUIIE Y
HPaKCH CyJI0Ba OKO TPOILKOBA Pajia M MOCTaBJbarba IIPUBPEMEHOT 3aCTYITHHKA WI. 8.
u 9. 3WJ1 3I111/19 u3BpiieHa je MHTEpBeHIMja y panuje Baxehe oapende wi. 84.u
85. 3I1I1-a. CyknaaHo HoBenupanoj oapeaou wi. 84.ct. 1.u 5. 3[1I1-a , Tporikose y
BE3W C IOCTaBJBAKEM M PAJIOM TPUBPEMEHOr 3aCTYITHWKA CHOCH, Tpeba y3eTh
KOHAYHO, OHA CTPAHKA KO0jOj CE TAKaB 3aCTYIHMK rocTapsba.” > CykiaTHo oxpenou
wi. 84.cr. 1.3[1lI-a y curyaumju ia ce y TOKy MMOCTYIKa HUCIIPe]] IPBOCTYIAKCKOT
Cy/ia IOKake Kako O peIOBHH MOCTYTIAK TJIe/Ie MTOCTaBIbarba 3aKOHCKOT 3aCTYITHUKA
TYXEHHKY Tpajao Tpeayro, Te a Ou ympaBo 300r Tora Morjio Aohu 0 ITEeTHUX
TIOCJBbE]IHIIA 32 je/IHY WM 33 00je CTpaHKe Y MOCTYIIKY, Cy/ he Ty)KEeHHKY MOCTaBHTH
TPYBPEMEHOT 3aCTYNHHKA HA eroB Tpommak. C Taxohep he cyx mocraBuTh
NPUBPEMEHOT' 3aCTYITHUKA TY)KUTEJbY M TO Ha H-ErOB TPOIIAK HAKOH IITO j€ TTOAHHO
TyKOy 1 TO TIpeMa UCTUM IPETIIOCTaBKaMa Ha TEMEJbY KOjer ce OH MOKE TIOCTaBHTH
TY)KEHUKY CYKJIaaHO oapendama ui. 84.ct. 1.u 2. 3[1I1-a.

Hosenupanum 4. 85.3[1I1-a yBeneHa je Ty:xutebeBa 00Be3a MpejIyjMIbUBamba
cpezicTaBa 3a MOKprhe TPOIIKOBA ITOCTaBJbarba U pajia MPUBPEMEHOT 3aCTYIHHKA O
KOjeM OJUTy4yje CyJ ¥ TO Ha HauMH Jia JOHOCH Pjellice MPOTHB Kojer kajiba Huje
JIONYIITEHA. YKOJIMKO TY)KUTEJb HE TPEAYjMH CPeACTBa Y poky oapeheHoM of
cTpaHe cyna ,cyn he TyxOy ombarmTh, YuMe je oBa 0OBe3a IocTaja IpoIecHa
NPETHOCTAaBKa 32 TOJHOIICHE TYXKO€ y CHUTyalHjamMa Kaja ce TY)KCHHKY TpeOa
TOCTABHTH MPUBPEMEHH 3acTYMHHK.“' . W3yserak Of TyXuHTelheBe 00OBe3e Ja
TpelyjMHU CPENICTBA 32 Pajl M MOCTABJbAE MPUBPEMEHOT 3aCTYITHHKA OUHTYje Ce Y
CITy4yajeBHMa YKOJIMKO Ce TIPUBPEMEHH 3aCTYITHUK TTOCTaBJba TYKUTEJbY U3 pasiiora
IITO j& BEroBo OOPABMIIITE HEMO3HATO, @ OH HEMa ITyHOMONHHUKA MK Y CITY4ajy ako
CC OH WM HErOB 3aKOHCKM 3aCTYyITHHK Haja3e Yy UWHO3EMCTBY, a HeMajy
myHomohHuKa y Peryommim XpBaTckoj, a JocTaBa ce HUje MOTJia 00aBUTH.

11. YMjewau n vberosa HoBeNiIMpaHa OAroBOpPHOCT
3a TPOLUKOBE NOCTyrnKa

YMjenauun ui MHTEPBEHTH Cy 0code Koje cyjenyjy y Tyhoj mapaunm. [TpaBau
cycraB PemyOimke XpBarcke pa3ivKyje yKyIHO TpH KaTeropyje yMjemiaya, a 1o Cy :
00MYHHM yMjellad, yMjeliad ¢ MOJI0XKajeM jeTMHCTBEHOT CyIapHH4apa Te yMjerad
cyu rerepuc. % CBpxa HHTEpBEHIHMjE yMjeIIaua jecT 1a BIACTHTHM PaihaMa YK
nomoh CTpaHIM KOjoj ce MPUIPYKUO Y TIOCTYIIKY TE ,,JIa HAI3UPE HAYMH Ha KOjU
CTpaHKa KO0jOj C€ TPHIPYKUO BOJM TIOCTYIIAK 3aTO Jia OM OCHTYpao CBOjy IPaBHY

99 Apac Kpamap, C., nas. wianax, ctp. 55.
10031'[1'[, 1. 84.cr. 1.

101Hpa>KI/Ih, C., nas. deno, ctp. 43.
1Ozklcmo, ctp. 44.
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TIO3UIIN]Y ¥ OTHOCY TpeMa 0] Y MOXKEOMTHO] HAKHAHO] MAPHUIIM KOjy O oHa
TIOKpEeHyJ1a MPOTHUB hera, 1a OM ce MOrao y HaKHAJIHOj TTAPHHIM KOjy OM Ta CTpaHKa
MOKpEHYJIa TIPOTUB Fhera CYNPOTCTABUTH T3B. MHTEPBEHIMjCKOM YUHMHKY Mpecye
Koja ¥ GHITa IOHMjeTa y IAPHHIM y KOjy ce ymujemao.* %% O631upom Ha unmseHmITy
Jla yMjerad U3paBHO CIIHjeli TIPaBHY CYIIOMHY OHE CTpaHe KO0joj Ce TPHUAPYKHO Y
TOCTYIIKY, OCTBapyje NpaBO HA HAKHALY TPOLIKA MApHHIE.  JIaKie, YKOIHKO
CTpaHKa K0joj Ce yMjeliau MPUAPYKUO Y TOjESAUHO] MAPHUIIM YCIIHjE Y CIOpY Y
IIMjENIOCTH WM J[jeJIOMUYHO, yMjellad je aKTUBHO JISTUTUMHpPAH Jia Off CYNMpPOTHE
CTpaHe TpaXu Hakeaxy Tpomkosa maprmue.'® Kama ce ymjemad mpuapyxu
CTpaHIIM KOje y IMjeJIOCTH M3ryOM MapHUIly, Tajla C€ OH He Hajla3su y o0Be3u
NPUMjEHOM Hauena CauSejsa MPOTHBHO] CTPaHW M HHE3MHOM yMjellady HaKHaIH
TPOIIIKOBE TIOCTYTKA, Beh Ty 00Be3y MMa CTpaHKa KOjOj C€ OH MPHIPYXKHO Y
nocrymky. %

Panuje Baxehum wi. 154. 3[1I1-a O6wio je mpenBuheHO &a CTpaHka Koja y
IMjENIOCTH YA JIjeNIOMHYHO W3ryOHM TIApHUIy MMa 00Be3y NPOTHBHO] CTPAHIM U
HBE3MHOM yMjelllady HaKHAJUTH TPOIIKOBE TOCTYIKa Te HHje TMOcTojasia M3paBHa
OJITOBOPHOCT yMjellladya Ha HaJIOKHa Ty TPOIIIKOBA MIOCTYIIKA KOje j€ CBOJUM paJiihama
TpOy3poKOBa0 cynpoTHoj crpani.'®’ Ha Gasu oBakBor HaunHa ypeljersa, y IPaBHOj
NPaKcH M JOKTPHHH je ,,JOMHHUPAIO CTAjaJIMINTE Jia HE TIOCTOjH BajbaHa IpaBHA
OCHOBAa Ha TeMeJby Koje Ou yMmjeriad 610 y 00BE3M HaKHAUTU TPOIIKOBE MOCTYITKA
MPOTHBHO] CTPaHH, OWJIO CAaMOCTAIHO WJIM YMJjECTO CTpaHKe KO0joj ce TPHAPYKHO,
OJTHOCHO 33j€JTHO C TOM CTPAHKOM, CTajalINIITe KOje O OMII0 Y CKIIaTy ¢ HAYeTHUjUM
cxBahameM Jla ce yMjeliady MpecyJioM HE MOXe HaJIOKUTH HM3BPIICH:¢ HUKAKBE
YuHUI0E, TIa HU OHE HA HaKHAIy MAapHHMYHMX TPOIIKOBA, YaK HU OHJA Kaja ce
NPaBHH YYHHIM TIpecyie Tpedajy OTHOCHUTH Ha Hera, JaKJie Yak M OH/ia Kaj Ou mMao
TI0JI0YKA] je/IMHCTBEHOT CymapHidapa.” *®

Hoeemupan un. 154. cr. 1. 3[1I1-a npomucyje kKako ymjeliad Ha CTpaHUd OHE
CTpaHKe K0ja M3ryOu MapHUIYy ¥Ma 00Be3y HAKHAUTH TPOIIIKOBE KOj€ j& BIaCTUTUM
pambama poy3pouno. *° OG3MpoM Ha OBAKAB HAYHH HOPMATHBHOT ypehema fomasu
J0 ofipeheHrx HOBHMHA y CBE3W OJTOBOPHOCTH yMjelllauya 3a HAKHAJy TPOIIKOBA
MapHUIlE ¥ TO HAa HAYMH Ja je ,OTKIOmEHAa Ha HOPMAaTHBHO] pa3vHM OWTHA
paBHOTEXa KOja je mpemMa JIOMHUHAHTHOM CTAjalIMINTy y jyAWKaTypH U JIOKTPHHHU
yTEeMEJLEHOM Ha TOM ypehere, mocTojaia Ha ITeTy MPOTUBHE CTPaHKe, Koja je Oma

103 )
Huka, M., O mpowxosnom cmamycy ymjewaua naxon Hoeene 3axoma o napHuuHom

nocmynky uz 2019 30opHuK pagoBa: AKTyaaHOCTH TpaljaHCKOr TIPOIIECHOT MpaBa -
HAI[MOHAJIHA U YCTIOPEIHA MPaBHOTEOpUjcKa W mpakTidHa aocturiyha, [IpaBHu dakynrer
Ceeyuniminta y Crmury, 2019 .c1p. 6.

104 Hpaxwuh, C., Has. deno, cp. 44.

105 p1emo.

108 p1emo.

107Z[I/IKa, M., O mpowkosHom ...,ctp. 21.

108Hcmo, cIp. 22.

1093111, wr. 154.cr. 1.
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Jy)KHa y Clly4ajy TyOWTKa TapHHIE W3PaBHO HAKHAJMTH yMjelady TPOIIKOBE HAaKO
HHje TI0CTOjalla ’heroBa M3paBHa JyXKHOCT J]a TOj CTPaHIM HAKHAJIM TPOIIKOBE KOje
61 joj y3pokoBao cBojuM pammama.‘ '® Jlakire, HoBema 3akoHa O MAPHHYHOM
HOCTYIIKY yBena je o0OBe3y ymjemraya Ja 1o Hayelly CauSeHaKHaId TPOIIKOBE
TOCTYTIKa KOj€ je TIPOY3pOKOBao CBOjuM pajmama. [Ipumjep Tora je kama ymjemay
MOJTHECE M3BaHpe/IaH MPABHHU JIMjEK YHATOU TOME IITO CE Ca CTPAHKOM JIOTOBOPHO J1a
ra Helie IOTHMjeTH, a HAKOH Tora OffycTaHe oJ] paBHOTr JiMjeka. Temerbem wi. 158.
cr. 3. 3I1Il-a cTpaHka Koja oxycTaHe Of MPABHOI JIMjeKa MMa 0OBe3y HPOTHUBHO]
CTpaHU HaKHaJUTH TPOLIKOBE KOjU Cy HACTAIM TIOBOJIOM TIpaBHOT JiMjeka. [akie, y
OBOM CJTyuajy TPOILIKOBE CHOCH yMjelav.

12, 3ak/byuyHe HanomMeHe

OO0jektuBHO Tiemajyhu caM 3axXTjeB 3a HaKHaJy TPOIIKOBA IOCTYIIKA
NPE/ICTaBIba CIIOPEIHU 3aXTjeB Y ONHOCY Ha IaBHH. CarienaBajyhni eKOHOMCKY
CHUTyaljy y JpYIITBY M HEyjeIHadeHy CYJCKY NpaKCy HaBENM Cy 3aKOHOJaBIa Ha
n3MjeHy ypehera TPOIIKOBa MTOCTYTIKA.

Cam b Hosene je Ono 1a ce yjeHaum CyjacKa Ipakca M Ja ce MapHUYHU
HOCTYIIaK TPOBEZIE Y Pa3yMHOM POKY ca IITO Mame TPOIIKOBA KOjH HACTajy Kao
HOCJbENIIIA CYJIjesioBalba CaMUX CTpaHaKa W JPYTHX CYJUOHHKA Y TMapHUYHOM
nocTynky. tbome ce mHTEpBeHMpao y 3akoHCKy ofapendy wi. 154.3[1I1-a xojom je
PEeryJIMpaHo THTame HaKHAJE TPOIIKOBA IO Hadeny Cause Y mornieqy NuTama
HaKHAJIe TPOIIKOBA y CIIy4ajy TyOWTKa MapHUIE y IHjENIOCTH U IAJbe j€ 3apKaHo
MPaBUJIO JIa CTPaHKa Koja W3ryOu TMApHHUILY Ty’KHA je MPOTUBHO] CTPaHH U He3UHOM
yMjelayy HaJOKHAJIUTH TPOIIKOBE IOCTynka. MelhyTum, yBoam ce HOBHMHA Yy
TIOTJIe/Ty H-ErOBE OJrOBOPHOCTH 32 HAKHAY TPOIIKOBA MOCTYIKAa 003MPOM JIa je OH
JTy’KaH HaJIOKHAJIUTH TPOIIKOBE KOje j€ Y TIOCTYIKY y3POKOBAO CBOjUM pajihama. Y
CIIy4ajy JIjeJIOMUYHOT YCIIjexa y MapHHIM J0JIa3u JI0 3Ha4ajHUX HOBHUHA Y OJIHOCY Ha
paHuje 3aKoHOHaBHO ypeheme. OMjep ycmjexa y MojenuHoj mapHuuM Outh he
OLIMjCHCH CYKJIAIHO KOHAYHO TIOCTABJLEHOM 3aXTjeBY TYXKHTEJba, a MpU Tome he ce
BOJIMTH padyHa O YCIjeXy JIOKa3HBamba OCHOBE. [IpUIMKOM OJTy4uHBarba O HaKHA I
MapHUYHUX TPOLIKOBA Yy CIIy4Yajy J[jeIOMUYHOr YCIjeXa Yy MapHUIM YBOIHM CE HOBU
HadMH 0OpadyHa —MeTo/1a KBOTHOT 00pavyHa.

Y HoBenupanoj oapendou wi. 158.cr. 1. m 2. 3[1l-a y omHOcy Ha paHuje
3aKOHOJIABHO pjellehe MPOIIHpYje ce 00Be3a TyXKHUTesba Ha HAKHALY TPOIIKOBA HE
caMo y ciydajy TOBIauema TY)KO0e HEro M y CIydajy OJpHIama O]l TyXOeHOT
3axTjea. [Ipommpyje ce mpaBo TyXHTeJba HA TPAKEEE TPOIIKOBA TOCTYIKA OJf
CTpaHe TY)KCHHUKA Y CJIydajy Kajia MoByYe TyxO0y WM Ce OJIpeKHe TyKOSHOT 3aXTjeBa
OZIMaX HaKOH IITO jeé TYXEHUK YJIOBOJHHO H-EIOBOM 3aXTjeBY WM 300T APyrux
paziiora Koju ce MOTY MPETUCaTH TYXECHHKY.

11OZ[I/IKa, M., O mpowrkosHom ...,ctp. 1.
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Hogena 3[111-a nerasbHuje je pazpamuia mpaBuiia Koja ce THay Mupera. Hanme,
YBEJICHO je 00OBE3HO MHpEHE Y IIMJbY OCHaKMBAkha CaMOT' MHCTHTYTa T€ MOTYhHOCT
CyZa Jia y CBaKOM CTajidjy MOCTYIKa CTpaHKe YIyTH Ha MHUPHO pjellaBame Cropa.
VYjenHo je yBeneHa caHKIMja 3a CTPaHKY Koja je yrmyheHa Ha MHpeHe, a OHa He
TPUCTYIIN CACTAHKY PAJIH MOKYIIIaja MUPEHba.

VY moreny TpOIIKOBa MPUBPEMEHOI 3aCTyIHUKA HoBenupanuM wi. 84.u 85.
3I1I1-a onpeheHo je yKOIMKO ce ocTBape MPETIIOCTaBKeE 32 HeroBo MmocTaBibane ja he
Ce OH ITOCTaBHUTH TY)KCHHKY H TY)KUTEJbY Ha FbUXOB TPOLIAK, )k Takohep ucrude ce
KaKO CpeJICTBA 3a TIOKPUBAME Pajia 1 MOCTABIbamba MPUBPEMEHOT 3aCTYITHUKA MOPajy
OUTH MpeayjMIbeHA OJ] CTPAHE TY)KUTEIba Y3 U3y3eTaK MpeMa opel)eHuM 3aKOHCKUM
HPETIOCTaBKaMa.

Dejan Bodul, Ph.D., AssiociateProfessor
Faculty of Law, University of Rijeka
Jurica PotoCnjak, LL.M.

NEW REGULATION OF LITIGATION COSTS

Summary

The amendment to the Law on Civil Procedure fro®2@troduced certain
novelties with regard to the costs of the procedwtgch was intended to increase
the level of efficiency in the resolution of carases, and there was an intention that
the procedures be conducted within a reasonable, tam well as that the parties,
depending on their role in the procedure, bear oaspbility for own actions and
costs incurred during the procedure. In the artidlee authors will refer to the
conceptual arrangement of litigation costs andcisnponents, authorized persons
and those liable for reimbursement of costs, thal ftlaim, the difference between
preliminary and final bearing of the costs of kign. The novelties introduced by
the Novel will be analyzed with regard to the costhe proceedings in the event of
the loss of the litigation in its entirety and ttesponsibility of the intervener for the
costs of the proceedings, reimbursement of costeinase of partial success in the
dispute, withdrawal of the lawsuit and waiver a# ttlaim, and sanctioning of the
parties, i.e. loss of the right to compensatiorisifithey do not attend the meeting to
try to reconcile. At the same time, it will referthe costs of the procedure in separate
litigations and the compensation of expenses dileetparticipation of a temporary
representative in the litigation.

Key wordsAmendment, litigation, cost, compensation.
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PASIrPAHUYEHE USMEBY PETMCTPOBAHE 3AJI0TE
n onayuniAPHOI NPEHOCA CBOJUHE
KAO PEANTHE FrAPAHLIMIE"

Pe3ume

IIpeomem paoa je ananuza @usuonomuje 08a UHCMUMYMA CA YIO2OM
peannoz obezbeherva nompasxcusarba 'y caspemeHOM ynOpeOHOM npasy, a mo cy
- peaucmpogana 3anoea U QUOVYUjapHU NPeHOC CcEojuHe. 3a pasiuxy 00
pecucmpogane (0€30pAHCAGUHCKE) 3aN02e HA NOKPEMHUM CMEApumd, Kojy
NO3HAjy CKOpO c8e caspemene pezyramuse, na u oomahe npaso, guoyyujapnu
NPEeHOC CBOjuHe je HeyoOuudjeHa peaiHa 2apaHyuja, Koja Huje pe2yiucana y
no3umMueHoM cpnckom npagy (Humu je uxada 0o cada 6buna). Hnak, osaj
uncmumym el 0y2o0 nosnaje e8poncka, a HApoOUUMoO HeMauka NoClo8HA
npakca, kao u OpojrHe HoBuje pezynamuge, NOCeOHO oHe y Hauilem OIUCKOM
okpyacersy. Byoyhu oa je ysoherwe 06oe uncmumyma npeonodtceHo jeOHuUM 00
06a 00 caoa uspahena 3aKOHCKA npojekma, Koju oauuaeajy Oyoyhe cpncko
epahancko npaso (Haypm 3axonuxa o ceojunu u opysum CmeapHum npasumda
Cpbuje uz 2011.),aymop y pady noyupa ciuunocmu u pasziuke usmehy osea
NOMEHYmMAa UHCMUmyma, ca yumem 04 Gopmyiuule KOHAYHY OYeHy O
cépcucxooHocmu yeoheroa 0602 UHCIMUMYma y Cpncko npago oe jeze geperoa.
Aymop 3axmyuyje 0a guoyyujapHu npeHoc ceojuHe. 00jeKmoM, CAOPHCUHCKU,
Ooejcmeom, prexcubunnowhy, myaimugynkyuonarnowhy u Heaxyecoprouthy
npeeasunasu Ccepxy pecucmposame 3anoee, a C60joM QUIUOHOMUJOM U
VHYMPAWFOM 102UKOM onuyasa capanyujy SUi generisyujum ou ce ysoherem
oboeamuna narema peanHux eapawyuja y cpnckom npasy. To u jecme Kypc
€BPONCKUX CABpeMeHUX HAYUOHATHUX 3aKOH00asaya, aiu U HAOHAYUOHATHOZ
npasa EY, wmo je snauajuo 3602 nompebe 3a xapmonuzayujom oomahez npasa
€a e8PONCKUM.

U Pay je HanmcaH y okBupy [Iporpama uctpaxuBama [IpaBHor (akysirera YHUBEp3UTETa y
Kparyjeriy 3a 2023. rommay Koju ce (uHaHCHpa W3 cpeicTaBa MUHHCTapcTBa Hayke,
TEXHOJIOIIKOT pa3Boja 1 MHoBamwmja Peryomike Cpouje.
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Kwyune peuu: npago peannoz obezbeheroa nompaxicusarea; pecucmposana
3anoza; uoyyujapnu npeHoc ceojune; nooenseHa CojuHd.

1.VBOA

IMpenmer panma je mnopeheme KapakTepUCTHKA [Ba TIpaBa PEaHOT
o00e30ehera moTpaknBama, Koja y CaBpEeMEHOM IIpaBy CBOjy NMPUMEHY Hajase
HAapOYHTO Y TIPUBPEHOM CEKTOPY, Y YJIO3H CTUMYJIATOpa TPKUIITHE IPUBPEIE U
KpEIUTUpama, JaKie MPEeTeKHO y chepu npyxkama OaHKapCKUX yciayra. Y TOM
KOHTEKCTY, NpeAMeT pa3Marpama jeé MpeBacXomHO (uaynujapHu TNPEeHoC
CBOjUHE, Ka0 aTWUIIMYHA peajiHa TapaHivja, koja je Beh nyro mosnara y
yIIOpEeTHOM TpaBy, aid He W y aAomaheM 3aKOHOAABCTBY. Hawmme, MO3UTHBHO
npaBo PenyoOnuke CpOuje He ypehyje oBaj mHCTUTYT, anu Oyayhu na oH
moctoju y aomahoj mpakcu u yropapa ce usmel)y cTpaHaka, npo0yieM HacTtaje y
HEjeJHaKOM TPETMaHy UCTOT O CTpaHe JoMahux cynoBa, ajau M JOKTpUHE, Koja
ra KBUTU(UKYje MM Kao JI03BOJbEH HHCTPYMEHT (jep 3aKOHOM HHje 3a0pameH)
WJIM Kao HE03BOJbeH — Oyayhu ja omoryhaBa yroBapame 3a0pameHe Kiiay3yiie
lex comissorié (to ykasyje Ha HEIOBOJBHO pasrpaHHuerbe (DHIyIHje O
3aokHOr mpasa). OBakaB HemocCienaH TpeTMaH (uaylujapHor obe3dehema
VYBOJM y TIPaBHY HECUTYPHOCT, IITO j& JPYIITBEHO HAjHETIOKEJbHUJU UCXOJI, T
je OBO MHTame 3HAYajHO IITO NpE 3aKOHOM PEHIMTH M MPEBEHHUPATH MOBPEIY
NPUBATHOI UHTEpECa CTpaHaKa y MUTAbY, ajIi ¥ OIIITET HHTEpeca.

C oO3upoMm ga cy mocan um3paheHa aBa pasnuumra npeasiora Oynyher
cprckor crBapHor npasa (Hamprt 3akOHHKAa O CBOJUHHM M JPYTHM CTBapHHUM
npasuma 3 20117 u Ipexnanpr rpahanckor 3akonuka Cpéuje’), Koju npuTom

! Bupern: Tlpecyra Bumer npuspenror cyma y Beorpany, Ihk. 263/97ox 29. 01. 1997.,
Intermex; Vn. TIpecyna Casesror cyna ['3c 19/94 on 24. cenremOpa 1994.,36upka Cy/acKux
omtyka, kiura 19. cecka 1. ctp. 98, Bruiren cyjicke mpakce npuBpeaHUx cyaoBa, Oop. 1/1998,
108;Ipecyna Butiier cyna y beorpany, op. [k 263/960x 29.janyapa 1997 ron, Cyicka npakca
MPUBPEIHKX Cy0Ba, Op. 1/1997;Pemere BpxosHor cyma Cpbuje 6p. Pes 3708/2002011 26.
nenemopa 2002.tox. Ipecyna Casesror cyma I'sc 19/94 on 24. cenrem6pa 1994.,36upka
CYJICKUX ouTyKa, Kibura 19.cecka 1. ctp. 98, biuiren cyricke npakce NpUBpeiHUX CyoBa, Op.
1/1998,ctp. 108. Y. Bpxosuu cyn Cpouje, Pes-347/960x 16.10.1996 Anennatonu cy y
Kparyjesity, I'x-228/100x 2.2.2010.Buite y: Kuskosuh, M., O peghopmu peannux npasa
obesbeherva y jyeocnoeerckom npagy, Bymummernrancku cummosujyMm, JlompuHoc pedopmu
CTBApHOT TIpaBa y ApxxaBama jyroucroune EBpore, bpemen, 2003 ctp. 317.

2 Haupr 3aKoHHKa O CBOJHHM M APYIHM cTBapHiM TpaBima Cp6uje 13 2011.mrtepHer anpeca:
http://arhiva.mpravde.gov.rs/cr/news/vesti/zakami&vojini-i-drugim-stvarnim-pravima-
radni-tekst.htmlY nasmem texcry Harpr. I1pBa Bep3uja oBor Hatpra uspaljera je 2006.a y 10j
j€ MHCTUTYT (uIyLHjapHe CBOjIHE OMO HOpMUpaH y Wi. 646-667Bunetu: Ka Hosom cmeaprom
npasy Cpbuje, Haypm 3axoHuxa o ceojutu u opyeum cmeaprum npasuma Cpouje, beorparn, 2007.
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OJlpakaBajy [Ba pazIMYHMTa IUIAHHpPaHa CMepa pas3Boja CPICKOT TpabhaHCKor
npaBa (HopMmupame puaynujapHor 06e30ehema U HeHOPMHPALE), IUJb HAIIET
pana je 3ay3uMame CTaBa O CBPCHCXOJHOCTH yBohema duaynuje y cpricko
Oynyhe mpaBo. A na Ou Taj 3akJby4ak Omo moryh, HEOIMXOIHO je MPETXOIHO
NPEIM3HO JIOIMPAke CIMYHOCTH M pas3iuka u3Mmehy OBOI HMHCTUTYTa U
peructpoBaHe 3ajiore (0e3apKaBUHCKE 3aJI0T€ HA MOKPETHUM CTBapHMa), Koja
ce y Tpymu 3alOKHUX TIpaBa cMaTpa HajcIuYHAjoM  uaynujapHoM
o0e30ehemy. Y xumnoresn 1a aHanmsa IMoKaxe IMoCTojame JOBOJFHHUX pa3iiuKka y
(M3MOHOMUjU W MEjCTBY OBE JIB€ pealHe TapaHmuje, Ouhe peamHa oleHa O
notpebu 3a yBol)ereM OBOI MHCTUTYTa y Oyayhe cprcko mpaBo, Kao JOBOJHHO
ocobeHor u ayreHTnuHor. Taja OM OH mpencTaB/bao KOPHCHY JomyHY Beh
nmocrojehe manere peanHHWX rapaHnyja, MTO OW apUPMHUCAIO KPEeIUTHPAILE,
MOroIoBaJio 0aHKAPCKOM CEKTOpPY, & y3 TO M 0javyajo ayTOHOMH)Y BOJbE U
JICTIO3UIIN]Y CTpaHaKa y yKHUYKO-TIOBEPUIIAYKHM OJTHOCHMA.

KonauHo, yTBphuBame MPEeAHOCTH M HEJOCTaTaka y IMOjeMHUM CTPAaHUM
perynaruBama, Kao M y Ipeajo3numa jiocaj u3paljeHux HarpTta 3akoHa, y3 OCBpPT
Ha CTaBOBE CYJCKE IMpakce M JIOKTpUHe, omoryhuhe Qopmynucame mro
ONTHMAJIHHUjETI TpeAora peryiatuBe (uaynujapHOr NHpeHoca CBOjUHE 32
Oynyhe cprcko npaBo. OBO MUTamkE je 3HA4ajHO HE CaMO y KOHTEKCTY pedopme
cprickor rpahanckor mpaBa, Beh u Tpajyhe xapMoHH3aluje peliema Ha HUBOY
HaTHALMOHAJHOT €BPOIICKOT IPaBa.

2. PerncrpoBaHa 3asora — onuTe Kapakrepucrmke

2.1. Mojam perucrpoBaHe 3asore

PerucTpoBaHa 3a10ra° ce MOYe OJPEIHTH Kao Oe3JpikaBHHCKA 3aj10ra Ha
MOKPEeTHUM cTBapuMa (M MpaBuUMa), KOja HAacTaje YIHCOM y mocebaH perucrap
3aJI0re U Koja CBOT HOCHOI[A OBJalilyje Ha HAMUPEHE U3 BPETHOCTH 3aJI0KECHE
CTBapu TMpe Jpyrux TMOBepwiana, ako IYXKHHK He HaMupu o0e30eheno

3 Ipeamanpr rpahanckor 3akonmka CpOwje, JOCTYAaH HA  HHTCPHET — apPECH:

http:/immww.propisi.com/prednacrt-gradjanskog-zakasepublike-srbije.htmlY namem texcry
IIpennanpr.

* Soft law(,Mexo" mpaso) EBporicke yHmje 06yxBaTta pasiiduTe npaBHO HeobaBesyjyhe akTe,
IJIe Cliajiajy U HAIPTH MOJIEN-TIPABUIIa, O] KOjUX j€ jeliaH BeoMa 3HavajaH 3a rpaljaHcko MpaBo,
jep je ocHOB 3a TUlaHMpaHu HacTaHak EBporickor rpaljaHckor 3akoHnKa - Hampr 3ajeqsndkor
pedepeHTHOr OKBHpa 3a eBporcko TpuBatHo mpaso, Draft Common Frame of Reference
2008.,00cmynan na: http:/lec.europa.euljustice/policies/civil/docs/dofitline_edition_en.pd¥
naseeM Tekcty DCFR.

® PeructpoBana 3aiora je y jomahieM NpaBy peryincaa 3akOHOM O 3a0KHOM IpaBy Ha
cTBapuMa yrcanuM y peructap, Ci. racauk PC, 6p. 57/2003, 61/2005, 64/2006uerp.,
99/2011 1p. 3axonu u 31/2019Y nassem tekcry: 3P3.
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noTpaxkuBame o nocrenoctd.’ Byxyhu 1a je ped o HeIPKABUHCKOM OGIHUKY
3aJI0KHOT TIpaBa, 3aJ0ToJaBall HAKOH 3ajarama OcTaje JApKanall CTBapu U
KOPHCTH CBE €KOHOMCKe OcHeduTe 0] Apikarma CBOje CTBapU TOKOM Tpajarba
onHOca 06e3behera.’ Ratio yBoljera oBOr MHCTHTYTa y GPOjHHM peryiaTuBama
je TpeBa3miIaKehe MaHa py4HE 3aJl0re M aJIeKBaTHHjE 3a/10BOJbaBambe 1MoTpeda
CaBpPEMEHE TPIXKUIIIHE NIPUBPEJIe yTeM , MOOMIHjapHuX” cpejcraBa obe30ehema
norpaxnBama.’ V noxrpuum’ ce 0BO CTBAPHO MPABO OLEHYje Ka0 MOJEPHO, ca
jEIHOCTaBHOM TEXHHKOM HpUMEHE Yy TpakcH, (IeKCHOMIHO, ca MIMPOKO
onpehernm o0jexkToM (00yXxBaTa TOTOBO CBE BPCTE MOKPETHUX CTBApHU M MpaBa),
ca MUHUMAJTHUM OrpaHUuYCHUMa ayTOHOMH]jE BOJbE CTPaHaKa, ca rapaHTOBAHHM
nyoauuTeToM U MoryhHomrhy BaHCYACKOT HAMHpPEHa.

2.2. Obenesxja perncrpoBaHe 3ajiore

1. Baxeha perynatuBa peructpoBane 3ayore. Y nomaheM HO3UTHBHOM
10 . .
npaBy  pErHCTpOBaHA 3ajora je yBeJeHa NPBU IYT yCBajarbeM 3aKoHa O

Y. 1cr. 3uwr. 663P3.

" Wnak, oBO je MpaBmIo, alM CIPaHKE aKO JKeye, MOTy YTOBOPHTH M pyradmje. Bumern:
CrojanoBuh, [l., Cmeapro npaso, beorpan, 1977, ctp. 222; Xubep, /., Kuskosuh, M.,
Obesbeherve u yuspuiherse nompaxcusarea, beorpan, 2015,ctp. 177 u nape; KoBauernh -
Kymrrpumosuh, P., Jlasuh, M., Cmeapro npaso, Hrm, 2009,ctp. 290-296;Memuh, /., Hoso
cmeapno npaso Penyonuxe Cpncke, bawa Jlyka, 2011 ctp. 103-114]Inanojesuh, H., Cmeapro
npaso y npaxcu, Kparyjepai, 2012, ctp. 315; babuh, W., 3anosxcuo npaso, Cmeapnonpasro
obesbeherve nompaosicusarea, y. TlpruMeHa HOBHX 3akOHa y oOJiacTu IpuBpene, mpaBocyha u
pamaux omHoca, IIpaBo Teopuja u mpakca, Hosu Can, 2005,ctp. 41-47; Gavella Net al.,
Cmsapno npaso, 3arped, 1998,ctp. 781u mame; UymaHosuhXepi, E., Yeosopro ocueyparse
mpacxcouHa 3anazareM NOKpemuux cmeapu 6e3 npedaje cmeapu y nocjed ejepogHuxa, Pujeka,
1998,cp. 390.

8 O adupmaimjn cpesicraBa GesapiKaBHHCKOr 00e30eherba y YIIOPEIHOM TpaBy H JAJbHM
TeH/eHIMjamMa pasBoja Buzetn gderassHo: Oftinger, K., Das Fahrnispfand, Commentaire
zurichois 3rd. Edition, Zirich, 1981¢tp. 154 u nmame; Doskotz, E., Faustpfand oder
Registerpfand (Mobiliarhypothek) als moderne Pfanldisar an beweglichen Sacheliss.
Erlangen, 1934crtp. 110; Iloenakuh, M., Moodepne mendenyuje y paseojy cpedcmasa
obesbjelieroa nompaxicusarsa ¢ NOceOHUM 0cepmom Ha He3nocjedosHy (pecucmpupary) 3a102y,
CapajeBo, 2001,ctp. 158u mame; Simonetti, P.Mobumwjapna xunomexa, Tlpuspena u npago,
op. 1-2/93 c1p. 63u naswe.

® Rank, W.Harmonization of National Security Rights Drobnig, U., Snijders, H., Zippro, E. J.,
Divergences of Property Law, an Obstacle to therfial Market,Munchen, 20068Hag. pema:
Xubep, H., Kuskosuh, M., nas. deno, ctp. 176; Tajti,T., Comparative Secured Transactions
Law, Budapest, 200Memuh, 1., hesoporcasurcka 3anoea y ynopeornom npagy, Cpricka npaBHa
mucao, Op. 1-4/00, ctp. 201-218; CrojanoBuh, ., bezdpowcasurcka 3anoea (noxpemmua
xunomexa), 3060pHuK ripaBHor (akynrera y Hurry, cs. 10, 1971¢tp. 43.

19O moTHBIMa, TexHUKaMa ¥ (asaMa MMITIEMEHTALHje OBOT HHCTHTYTA y JoMahieM MpaBy KO
Xwubep, ., Kuskosuh, M., Has. deno, ctp. 173-177.
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3aJI0’KHOM IIpaBy Ha MOKPETHUM CTBapuMa yrnucanuM y perucrap (3P3.) Pasmor
yBohjerma oBor ocobeHor mpaBa oOe30ehema je He camo OAroBop Ha moTpede
npakce, Beh u moTrpeba 3a yckiahuBameMm 3aKOHCKHX pellelkha Ha
cyOpernoHanHoM,"" ka0 M HA perHOHATHOM HHBOY. Ha Taj HaumH je yummeH
BaXKaH KOpPaK y IMJbY ycarjiallaBama HAIMOHAIHHX pellieha ca TeKOBHHAMa
€BPOIICKOT KOMyHUTapHOT mpaBa. IlITo ce yrmopemHor mpaBa Tu4e, TOTOBO CBE
CaBpeMEHE peryJiaTUBE HOPMHUPAjy OBaj BUa 00e30ehema moTpakuBama Ha
MOKPETHHM CTBapUMa.

2. YcnoBu 3a 3acHuBame. Y aomaheM IpaBy perncTpoBaHa 3ajiora
(najuemihe) HacTaje yroBOpHHM IyTeM, JaKJe Ha OCHOBY ITyHOBaXHOT yrOBOpa
crpanaxa.” ITopen titulus-a3a BeHO KOHCTHTYHCARe HEOX0o1aH je # MOodus;To
je ymuc oBOr mpasa y moceGaH jaBHH perucrap, a y3 npubasibeny clausulu
intabulandi (sa 3axte opmamheror mwma).'> Ha oBaj HaunH je 06e3Gelen
MyOJIMIATET OBE 3aJI0Te€ Ha MOKPETHOCTHMA U OCUTYPaHO JIejCTBO erga omnes.

3. ®ynkumja perucrponane 3anore. CBpxa perucTpoBaHe 3ajJ0re je pearHo
o0e30eheme noTpakuBama. tbeH KOHAaYHM jJoMaliaj je y peanu3ainujyd npaBa
Hamupema (Koje ce Takohe peanusyje nBoGa3Ho, Kao M KO XUIIOTEKE, KPO3 T3B.
CTaTW4HY M JuHaMu4Hy (a3y). OcHOBHA mpeqHoCT Ge3apikaBHHCKe 3anore (y
OJIHOCY Ha JpP)KAaBHHCKY) je INTO 3aJOronpuMIia JHiiaBa obaBe3e dyBamba,
cTapama O TIOKPETHOj CTBapH, a ca Jpyre CTpaHe 3aJorojaBlia HE JUINaBa
Jp>KaBUHE CTBapH M CBUX €KOHOMCKHX KOPHCTH O]l b€ TOKOM Tpajama OJHOCA
o0e30ehema.

4. Hauena perucTpoBaHe 3ajJiore Cy CBa CTBapHOIpaBHA M 3aJ0KHOIpPaBHA
Havena, 0]l KOjUX IMMOCTOje W OJACTymama (OACTyHame TaKo IMOCTOjU Tpe CBera
KOJI HaveJa O(HIIHjeTHOCTH - MOIYRHOCT BaHCY/ICKe Ipo/iaje | Jp.).

1 O perymariBu perucTpoBane 3a0re y 3eMIbaMa Y HAIIeM OKPYKerby (T3B. TPAH3HIIHjCKIM)
BUJCTH BHIIE KOM. JaHeBCKH, A., Bpcme y2080pHux cmeapHONpasHux ocuzypara Ha
HOKPEemHUM CIeapuma, 00jekmu Koju Mozy Oumu 3an0dceHu, NOmpadicuéarbd Koja mMozy oumu
ocueypana, Kommapatneau mipersien 3eMasba — Cpbmja, Makenonmja, buX, Xpearcka, Llpra
lopa u Anbanuja, k. I, Beorpan, 2010, ctp. 303-307; Holst, C. JReforma prava o
obezbgenju potraZivanja pokretnim stvarima u Jugaisty Evropi, Gessellschaft fur
Technische Zusammenarbeit mbH (Hrsg.), Das Bud&yegbosium, Betrdge zur Reform des
Sachenrechts in den Staaten Stidosteuropas, GT¥¢20B2u nasse.

120 (panyckoj xuroTer Ha IOKpeTHAM cTBapnMa BuzeTw: Ripert, G., Roblot, RTraite de
droit commercialt. 2, Paris, 199G;p. 721u nase; Cabrillac,M., Mouli, C.,Droit des s(retés,
cinquiéme édition, Paris, 1929p. 559 nasse. O peryiaTuBy perrucTpoBaHe 3ajore y 3eMjbaMa
Y HaIlleM OKpYXKery BuzieTH Bue kox: [loemakuh, M., Has. deno, ctp. 58-89.

13 Byme o Tome kox: Termwh, H., Obesoeherve Ha nokpemmuum cmeapuma u nompasxicusarsuma,
®DopymM 3a rpaljaHcko mpaBo 3a Jyrorncrouny EBporty —u300p panoBa i aHANH3a, Kib. 2,CTp. 228.
1 Vime y perucTap MMa KOHCTUTYTHBHO JiejcTBO. Bunern: wi. 43P3.

13 Taxo u: Jlasuh, M., Pehopma sanooicroz npasa y Peny6muyu Cpéuju, EBPOTICKY HIPaBHKIK, Op.
2/2007 ctp. 81.
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3. duayumjapHm npeHOC CBOjUHE Kao peasiHa rapaHumja —
OriwITe KapaKTepucTuke

3.1. lNojam ¢hbugyymnjapHor ripeHoca CBojuHe

V noxtpurn'® ce QUIyLMjapHE HpeHOC cBOjUHE Hajuernhe nedHHMIIE Kao
CHeM(UIHO TPaBO Oa3MpaHO HA TPABHOM IOCIY KOjHM jeflHa CTpaHa YrOBOPHHIIA
(T3B. UIyIIMjaHT) IPEHOCH CBOjHHY Y CBPXY 00e30eherba HaMipeha MOTPKHIBAbA Ha
Ipyry crpany (13B. pumymmjapa). [Tpurom, oBa jmiia yroBapajy 1a he cTBapHO €jCTBO
yroBopa outh yxe ox1 (hopMaTHONpaBHOT | 1a he 1o octBapemy oapeheHor yciosa,
NPUBPEMEHO TIpeHeT0 mpaBo outh  BpaheHo Quaymmjanty  (mpeHocHory)' .
®duynjapHa CBOjHHA TAKO OJIMYaBa MPUBPEMEHO CTEUCHO IPaBO CBOJUHE HA CTBApH,
KOje YCIOBHO oOBnamihyje MOBepHOona Ha TIPBEHCTBEHO HAMHUPEHE JIOCTIENIOT
(pumyrmjapro 00e30eheHor) ToTpakMBama, Ma KO Kora Ja Ce CTBAP Hasasm.
[putom, 0BO caBpeMeHO MpaBo 00e30ehera NMOTpaKHBakba UMa 3a TeME/b PUMCKY
Bapujanty dumymmje - fiducia cum creditore contractaoja je umaina yiory 3a10KHOT
TIpaBa, Kao npeTeya Pignusau xurorexe.

3.2. Obenexxja ¢hpugyuymnjapHor ripeHoca CBOjuHe

1. Craryc y nojenranM peryiatuBama de lege latar de lege ferenda

A. Y cprckoM BaxkeheM mpaBy (QUIyIMjapHH TMPEHOC CBOjHHE HHUjE 3aKOHOM
peryimcaH, ald ce y TpakCH Ha4yelHO CMaTpa JI03BOJBCHUM, jep HpeCTaBIba
(IeKCHOWITHO CPEZICTBO JOOPOBOJHHOT OCHIYparsa MOTPKHBAA. YCIIOB HHETOBOT

16 pamouh, 3., Cmsapronpasna obesbeheroa na nenokpemuocmuma y Llpnoj I'opu, @opym

3a rpahaHcko mpaBo 3a Jyromcrouny Erpomry, Llasrar, 2010, ctp. 621-622; Termh, H.,
DuoyyujapHu npeHoc ceojure Kao cpedcmeso obesbeherba nompadicusarsa, [IpaBHU )KUBOT Op.
10/2012,ctp. 113;Bpenuyp, P., Qudyyujapru npenoc erachuuxoz npasa y ocucyparbe Ha
nOKpemuum cmeapuma 'y Hosom clogeHaukom npagy y. Gesellschaft fur Technische
Zusammenarbeit mbH (Hrsg.pas Budapester Symposium, Beitrage zur Reform des
Sachenrechts iden Staaten Sudosteurop&semen: Edition Temmen, 2003p. 291-303,
crp. 292;Jlazuh, M., I[nanojesuh, H., Ceojuna u guoyyujapna ceojuna y noéom cmsapHom
npasy [[pue I'ope, IlpaBuu sxuBOT, Kib. 548,0p. 10/2011¢tp. 511-528.

7 JlerasbHo 0 OBOM MHCTHTYTY y yropemsoM mpaBy Buaern: ITosmakuh, M., Qudyyujapro
GIACHUWMBO Y YCHOpeOHoM npagy u cyockoj mnpaxcu, 300pHuK IlpaBHOr dakynrera
Ceeyunwminta y Pujerm, Bon. 24. 6p. 1/2003,ctp. 194-243crp. 212; Xayumanosuh, H.,
Kpumuuxu npunoe 1 o numarey mozyhimocmu nexaysannoz u Heaxyecophoe ypeheroa npasa
obe3Deherba  — UCMOBPEMEHO  UCNUMUBARE NONCE/LHOCMU — (DeHoMeHa — pudyyuje v
Jyeoucmounoj Esponu, HoBa IlpaBHa Pemja, Yacomic 3a momahe, meMadko U €BPOIICKO
npaso, op. 2/2012ctp. 32u naswe.

' Bunern sume y: Ilasuhesuh, A., Iojam guoyyujaproe nperoca ceojune kao peanre
eapanyuje, 30poHUK panoBa: Cadawrsocm u 6yoyhinocm ycnyocroe npasa, Kparyjesarn, 2022,
cTp. 227-247.

1124



36opHuk pagosa "lMpaBHa perynatuea ycayra y HauMoHamHUM
3aKoHoaascTBMMa 1 npasy EBponcke yHuje", Kparyjesau, 2023.

3aKOHUTOI KOHCTUTYHCAmha jecTe Hamepa CTpaHaka YIpaB/beHAa Ha pas3/Bajarbe
TPABHIX U €KOHOMCKHX edbeKaTa OBOI' 1ocia,” a HApOuMTO [a TAKBO JEjCTBO HHje
JIOBOPEHO Paiy OCTBAPHBAA HEIO3BOJBCHOI IWJBA, HM H3HIPABAEba MPOrHca.”’
Hacynpor ¢umyrmjapHoM mpeHOCY CBOjUHE, (HIYILHjapHHA MPEHOC MOTPAKHBAKA
jecte ypeheH u To y 3aKoHy O OOJMralOHMM OAHOCHMA.”™ 3a pa3iuKy o nomahe
perynatuse, BehrHa OCTa/MX U3 HaILIET OKpYKerba (peryOiiKe 13 cacTaBa HEKa/[alllbe
C®PJ) je 3aK0HOM ypeia MOryhHOCT (DHJTyIIH]apHOT IIPEHOCA CBOjHHE .

b. Craryc y npemtosuma Oymyher cprickor nipasa. Kaza cy y nuramy mnpeiosu
Oynyher cprckor rpahanckor npasa, Hu [Ipeananpt ['3C He canpyu OBy perynaaTusy,
a jeJIMHU TIPEZJIOr 3aKOHA KOjUM je (hHIyLMjapHU TPEHOC CBOJUHE PETYJIMCAaH jecTe
Hanpr 3akoHHKa 0 CBOjMHM U ApyruM cTBapHUM npaBuma u3 2011.Y oBom Tekcry je
¢duIynMjapHA TIPEHOC CBOjUHE HACIIOBJBEH AYTEHTHYHO M JieuHMCaH Ha crenehu
maunH. (1) TIpaBo HepermcTpoBaHe moBepeHe 00e30ehjyjyhie cBojuHe je mpaBo
MOBeproIfa (ITOBEPEHMKA) KOjH j& YTOBOPOM OBJIaIiheH /ia CBOjUHY, TIOBEPEHY MY PajIy
00e30ehema moTpaxkuBama (00e30ejeHO TOTPaKKBaME), BPIIM HA TPEIATO] My
MoKpeTHOCTH (TTOBEpeHa CTBap), a JYKHHK, OAHOCHO Tpehe e (MoBepaBay) 10
Hamupera 00e30eljeHor oTpaknBamka ¥Ma NpaBo odekuBane obe30elyjyhe cBojume.
(2) ToBepennk Moxe Tpehem JHIly Ja TpeHece cBoja opiamnihiersa ja cTBap AP,
ynotpeOspaBa M KOPHCTH, HE Memajyhnm TOBepeHy CTBap HU HEHy HaMEHy, a
MoBepaBad - CBOjy od4ekmBaHy 00e30ehyjyhy cBojury. (3) TToBepeHHMKOBO MpaBO
HEeperucTpoBaHe ToBepeHe 00e30elyjyhe CBojiHE, OAHOCHO TOBEPaBadeBO IIPABO
OUEKMBAHE CBOJHHE MOTY CE YITHCATH Y jABHOM PErucIpy.” =

B. Craryc y perynarmBama y HalleM OKpYXKewy. Y by HpeBasuIaKermha
HeJlocTaTaka JIPKaBHHCKUX cpeficTaBa obe30elerba MoTpakuBama (a 1pe CBUX, pydHe
3aJ10Te), BPOIICKOKOHTHHEHTAIIHO MPABO je M3rPaiio JBa MEXaHH3Ma Y [UJbY ILITO
aJICKBaTHHjE 3aIlITUTE MHTEpeca 00e CTpaHe — IaBaoiia | nprMaolia 0oe3oehema u to:
MpaBo 3aJrkama CBOjUHE M (uIylMjapHu mpeHoc cBojure. Ca japyre crpase,

19 ®opmansonpasHo mocMatpaso — BracHuK orrrepehiene cTBap je cTuuaar (huayumjap), a
(bakTnukyn  (EKOHOMCKH) BIIACHHK OCTaje NpeTXOAHHUK ((pumynmjant). Pamosuh, 3.,
CmeapHonpasHa obesbjeherva. . .,ctp. 622.

20 Bymmie o (uayLmjapHuM IpaBHEM nocioBHMa BraeTH: Lame, A., Hewmo o guoyyujaprum
npasnum nociosuma, Anamu Ipasror ¢akynrera y beorpamy, 6p. 1-2/1960ctp. 24 u nabe;
Byposuh, Jb., Yeoeop o ¢udyyujaprom npenocy ceojune, Ipasun sxusot, 6p. 10/1998 c1p.
812u naswe.

21 Yy, 445 3akona o obymrampornm ogHocuma PC, Cri. ymer COP), Op. 29/1978, 39/1985,
45/1989, 57/198%;1. mct CPJ, 6p. 31/1993Co1. et CLIT, 6p. 1/2003Y namem tekcty 300.

22 JleraspHo y: TaBrhesuh, A., Pudyyujaphu npexoc ceojure kao npago peanroe obesoehersa
nompacusarea, I nacHuk npasa, rog. Xl, 6p. 2/2020¢ctp. 3-18.

2 Yy 633.u nmaske Hanpra. Bumern Bume y: [laBuheBuh, A., Bpcme u cadpowcuna
@uoyyujaproe nperoca ceojure npema Haypmy 3aKOHUKG O CEOJuHu U OpyeUM CIIBAPHUM
npasuma Cpouje, 300pHHK paoBa: Y ckiiajuBame npaBHOT cucteMa CpOuje ca craHmapImMa
EBporicke yamje, k6. 10,Kparyjesarn, 2022 ctp. 507-523.
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AHITI0AMEPHYKO TPABO je M3IPAIMIIO [AHIAH OBIUM HHCTHTYTHMA - trust> 3a pasmixy
oz nomalier mpaBa, Y YIIOPeIHOM TpaBy”> (HIyLMjapHI IPEHOC CBOjHHE MPEICTABIbA
BpJIo adupmucaHo mpaBo peaiHor oode3dehema. Beh nernenujama ce npumemyje y
MPaKCH HMAaKO HEHMHCTUTYIIMOHAIM30BAH y MHOTUM peryiatiBamMa, Mpe cBera - y
HEMAdKOM>° 1 IBAJIIAPCKOM TIPaBy,> a TIOCICFHHX JICICHIja Ce CBE BHIIE HOPMHPA
3aKOHOM, HapOUMTO y 3eMJbaMa y TPaH3MUIIHjH, 1a TAKO U Y TPpaBHUMa 3eMajba ca KojuMa
JETAMO 3ajeHMYKy MPaBHY Tpamuumjy, momyt: Xpsarcke?, Croeenmje,”’ LlpHe
Tope® u Cepepre Maxerionnije.

2.YciioBY 3a 3aCHUBamE. Y JOKTPHHY CE& HABOJIM /1A j€ 33 CTHIAhe (DHyIIHjapHe
CBOjHHE TIOTPEOHO HCITyHEHbe Ciieeha /iBa yCioBa 30MPHO: a) BIACHUK CTBApH JaTe ¥
rapaHIyjy MoXe OMTH JIy’KHHK, a1 Tpehe Jmiie; 1 6) Mopa IoCTojaTy IyHOBaXKaH

24 Bumie 0 mojMy ¥ aupMucary (HIYIHjapHOT IPEHOCA CBOJHHE y YIIOPEIHOM MpaBY H
mapayieii ca ycraHoBoMm trust-a sumern xoxa: Dyer, A., van Loon, H.Report on trusts and
analogous institutionctes et documents, Proceedings of the fifteeatisiBn, Tome II, Trust
applicable law and recognition, Hauge, 138p, 60.

%5 Y XpBATCKOM, MAKEIOHCKOM H LPHOTOPCKOM TPaBy MOTY ce (DHAYLMjapHO MPEHOCHTH
CBOjHHA, Ka0 M Jpyra mnpapa. Y CJOBEHAYKOM IIpaBy, caMO C€ CBOjHHA Ha MOKPETHHM
crapuma (w1 63. u 201 CII3) u mpaBuma (wi. 207 u pae CII3) Moxe bumyimjapHo
TIPEHOCHTH, Kao U y mpemiory nomaher Hampra u3 2011.0 ocobenoctnma ¢umyrmjapHOT
MPEHOCa CBOjUHE, Kao HEperyiMcaHor, ajl y Tpakchd mocTojeher mpaBa o6e30ehema
noTpaxkuBama y (hpaniryckoj peryiarusu: Ripert, G., Roblot., RTraite de droit commercial
t. 2, Paris, 199Gtp. 713.

% Bumern: § 223 cr. 2 Hemaukor rpaljanckor 3akonmka (HI'3). O KapakrepucTHKama
GbuayLHjapHOr MPEHOCA CBOjHHE y HEMAuKoj PeryjiaTHBH BHICTH JeTajbHO Koia: Baur, F.,
Lehrbuch des Sachenrechi®. Aufl., Minchen, 1983;tp. 590 u nawe; Pottschmidt, G.,
Rohr, U., Kreditsicherungsrecht3. Aufl., Minchen, 1986¢tp. 178; Crojanosuh, /1.,
IMasuhesuh, b., nas. deno, ctp. 215-232.

2" Bypery: wi. 71711IBajuapekor rpahanckor 3akouka (LLIT3)

8 Y XpBATCKOM NpaBy je TPABHHM OCHOB 3a (DMIyIMjAPHH TPEHOC CBOJHHE MPEIO3HAT Y
Baxkehem 3akoHy O W3BpIIHOM MOCTYNKY wWwi. 273-279 €yacko, OMHOCHO HOTApHjasHO,
JoOpoBosbHO 00e30eherse). OcuM Tora cMmatpa ce yTeMEJbeHHM M Ha OCHOBY 3aKkoHa O
BJIACHUIITBY U JPYyruM cTBapHuM mpaBuma (wi 34). Bume o duaymmjapHoM mpeHocy
cBojuHe y xpBarckom mpaBy koxa: Gavella, N.bopuh, T., Cmsapro npaso y Xpeamckoj, YBon
u nipeBoj TekctoBa beu-bepimun, 2000,ctp. 96-98; Holst, C. Jyas. wianax, ctp. 90; EpHer,
X., CmeapHonpaga ocuzyparea na nexkpemmuunama y Penybmuyu Xpsamckoj, y: Civil Law
Forum for South East Europe, Collection of studied analyses. First Regional Conference,
[Masrar 2010, Vol. I, Beograd, 201@yp. 576 u mame; Kuexesuh, B., Tlak, J., 3aroocro
npaso Ha nokpemuum cmeapuma, Ilpomere creapHor npasa y Cpouju, Moryhaoctu pedopme
Y OKBHPY PETHOHAIIHOT pa3Boja y jyrorcrounoj Esporn, beorpazn, 2004,ctp. 176 -177.

9 Bugern: wr. 37.ct. 2. CtBapHONpaBHOT 3aKoHnKa PerryGmixe Crosenmje (CI13). Bume o
OBOM 00JIMKY 00e30eljera MoTpakiBamba y CJIOBEHAYKOM IpaBy BuneTd: Bpenuyp, P., Has.
unanaxk, crp. 291-303.

30 Bumern: wi. 353 cr. 2 3aKkoHa 0 CBOjHHCKONpaBHMM oxHockMa Llpre Tope. Bumern u:
3akoH 0 (uaynHjapHoM npeHocy npasa ceojute, Cit. mact P, 6p. 23/1996.

31 3akoH 0 06e3behery notpaxiBama Cesepre Makeonuje, Ci1. BecHuK, 6p. 87/07
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JIOBOp yCMEpeH Ha CTBapame IpaBa obesbehema (cTBapHONpaBHM yrosop),” y3
HapaielIHO TOCTOjarbe MOCEOHOr yroBopa (OONHralMOHONpaBHE MPUPOE), KOjU
CKpHBA Kay3y TPBOT TPABHOr mocia.>> OOIMrarpoHoNnpasHy edekar (uIyimjapHor
MPEHOCa CBOJUHE j€ ,,BE3MBAME” CTBAapHOIPABHOT JIejCTBa 3a MocebaH OOIUTalioHN
criopasyM, T3B. pactum fiduciaexoju obaBe3yje cayroBapade Ha YCJIOBHH IOBpahaj
crojute. OBaj YroBOp j€ TaKo CIIOKEHH IPaBHH 110CA0 KOJU CE CACTOJH 01 J1Ba yrOBOpa:
1) yroBop 0 MpeHOCY CBOjHHE Y by 00e30€eherba MoTpakiBarma; ¥ 2) yroBop KOjuM
ce orpaHryaBa (haKTHIKO JejCTBO NpeHoca. KoHayHo, KaJia je ped 0 MOJIyCy CTULama,
y perymatmBaMa Koje  JI03BOJbaBajy  (HMAYIMjapHM TPEHOC CBOjHHE Ha
HenoKpeTHocTHMa (TTormyT periierba pre T'ope), oAaTH! YCIToB je 1 W3BPIIIEH YITHC Y
JAaBHH perucrap TpaBa Ha HEMOKPETHOCTHMA, Y3 3a0enexO0y (uayIrjapHOr MpeHoca
CBOjUHE.

3. Oynkimja. Mako dumyryjapHu IpeHoc CBOjUHE MPEZCTAB/ba HajCTapHje TPaBo
pearHor o0e30ehera moTpaxkuBamba (KOje je HacTalo y PHMCKOM TIIpaBy Kao
HOCIIe/IMI[a  Hepa3BHjeHe TEXHUKE MpaBa o0e30elerba), OHO JaHaC ersucThpa y
MOCJIOBHO] TPaKCH MHOTHX 3eMa/ba (1M My TOje[IMHMM 3aKOHOJIABCTBUMA Kao
HMHCTHTYIIOHATM30BAHO MpaBo 00e30ehersa), kKoje yeremno HamokHalyje HemocTaTke
pyuse 3anore.>* Mako Moxke nvMati 1 apyre QyHKipje>> (Hnp. Gpuayimja Moxe OuTrH
yroBopera u y ¢opmu fiducia cum amico contractacao mpaBHM 1MOCao Koju je
3aKJbyUeH MPETEKHO Y MHTepeCy (HIyIHjaHTa; 3aTHM, 3apa]l Bohersa apHHIIE U Jp.),
mBeHa Hajuemha cBpxa je o0e30ehyjyha. Ona HacTaje creUMUIHMM OeJbEHeM
CBOjUHCKUX oBiamhera Ha Guayrmjanta ¥ Quayimjapa (T3B. MOBepaBaya H
MOBEpeHrKa, TepMuHOIorHjoM aomaher Harpra), y3 CrocOOHOCT MPHKpHBama Tyra
(mTo je mWeHa TMpPEAHOCT), amd W OOHWTETAa Iy)KHHMKA (IITO TPEICTaB/hba HEH
HEIOCTATaK).

4. CnnyHocTu n3Mmely perncrposaHe 3anore u
¢pmayumjapHor npeHoca cBojuHe

Ha ocHOBy mperxomHO HaBeleHHX oOOeJieXja PpEerHCTpOBaHE 3allore H
(yaunyjapHOr IPEHOCAa CBOJUHE Yy MOJAIMTETY PEaliHE rapaHLuje y YHOpEeIHOM

20 MPABHO] MPHPO/IK OBOT YTOBOPa BUACTH Builie Koa: Byposuh, Jb., nas. uranax, ctp. 815.
O dopmu oBor yroBopa, ka0 KOHCTUTYTHBHOM €JIEMEHTY H-ETOBOI HACTAHKA y TpaBy llpHe
Tope, Bunern: . 353ct. 23akoHa 0 cBojuHCKONpaBHUM oHocuMa Llpre [ope. Buneru: u.
358w uin. 3783akoHa 0 cBojuHCKO-TIpaBHUM oziHOckMa Lpre T'ope.

33 Taxo u: Jlasuh, M., Peghopma 3anosicoe npasa. .., cp. 84.

340 Tome BHIIE KO Crojanosuh, 1., Cmeapno npaso..., ctp. 272-273;Tamc, A., Ocroeu
cmeaproe npasa, 8. W31., Beorpan, 1980,ctp. 200; Crankosuh, O., Opmh, M., Cmeapro
npaeo, beorpan, 1996.ctp. 72; Bopheruh, A., O pudyyujaprum npasuum nocrosuma, Apxus
3a MpaBHE W JAPYIITBeHe Hayke, Op. 5-6/1926,ctp. 344; Kosauesuh - Kymrrpumosuh, P.,
I'pahancko npaso (Onwmu deo), 1995 ctp. 166;byposuh, Jb., Has. wianax, ctp. 824;Pariosuh,
3., Quoyyujapru npagru nocnosu u puoyyujapra céojura, lomroprra, 1997 c1p. 11.

35 Bymie o Tome Buznetd kox: Jlasuh, M., Peghopma 3anoxcroe npasa ..., ctp. 84.
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npaBy M mpakcH, Moryhe je cymapHo m3ioxuTH cienehe cmmanoctn m3mely osa
JIBa MHCTUTYTA.

1. 3ajemnnuka wuneja ob0a HMHCTUTYTa je TMOTpeda 3a. EKBUBAJICHIIjOM
y3ajaMHUX JlaBama M I[0jayaBambeM OJrOBOPHOCTH 32 HCITYEHCHE MNPEy3eTHX
obaBe3a.

2. Bajennruka QyHKIMja KOjy BplIe je peanHo oOe30eheme MoTpakuBama
(xoHCTHTYHCAHO Ha oOapel)eHOj TelecHOj CTBapH), MITO j€ YjeaHO W FHHUXOB
3aje/IHMYKU BHUIIKA POAHM Tojam (genus proximuin Ako IyKHHK HE HAMHPH
00e30eheHo morpaxkuBame 0 JIOCHEIOCTH, TUTYJIap PETUCTPOBAHE 3aJ10Te, OTHOCHO
bunymjap peanusyjy cBoje npapo o0e30eherma 13 KOHKpeTHe onTepeheHe CTBapH.

3. Ocum yroBopHor fejctBa inter partespba uHcTuTyTa (M0 NPaBUIY) HMajy
nejetBo U mpema Tpehum smima (erga omnes U peructpoBaHa 3aiora U
¢unynmja obase3yjy Tpeha nuna nma momryjy npaBo o0e30eheHor moeepuona.
3anoronpumari je Kao TakaB HOCWJIAII IIpaBa OoJbEr paHra, A0K je Gumynyjap npema
TpehnM JIMIFMa — BITACHHUK CTBapH.

4. OcHOB HacTaHKa (THTYNyc) permcTpoane 3aiore (mo mpasumiy)® u
¢buaynmje (yBeK) je mpaBHM 1MOCA0, INTO 3HAYM Ja 00a WHCTUTYTA TPECTaBIbajy
JI0OpOBOJBHO, YrOBOpHO o00e30eheme moTpaxkuBama. OHM Jakie HacTajy
JICPUBATUBHUM ITyTeM, N3BONCHHEM OJ1 IPETXOIHOT TUTYJIapa Mpasa. Y yIopeIHoM
NpaBy Cy 3aJIOTONPHUMIIM KOJI PETMCTPOBAHE 3aliore 1Mo NpaBwily OaHke W APYTd
MIPUBpPEIHU CYOjeKTH, a CaM WHCTUTYT Ce cMaTpa MpaBoM 00e30eherma Tpropaukor
npasa. Y nomaheM npaBy HHje Tako, Beh cy cy0jeKTH y IIPaBHOM OIHOCY HacTaluM
YroBapameM PErHCTPOBaHE 3aJI0Te — CBa (PU3MUKa 1 TIpaBHA JIUIIA.

5. PeructpoBanoj 3amo3u u GUIYIIHjH CY 33jeTHIYKA U HEKa 3aJI0’KHOTIPaBHA
Hayena, Kao M OJCTyNama o HX. Hamme, Mako je HECHOpHO ped O jeITHOM
MOJIAJINTETY 3aJI0KHOI IpaBa, PErMCTPOBAHA 3aJl0ra jeé MHCTUTYT KOjU TIOKa3yje
OWTHA OJICTymama Off TUIMYHUX 3aJOKHONPaBHHX Hadyela, a ToO CY:
CIIeIMjaIHOCT >/,  aKI[ECOPHOCT, O(GHUMJENHOCT U  HelebuBocT .. Tako ce
PEruCTPOBAHOM 3aJIOTOM MOTY 00€30eUTH M yCIOBHO M Oymyhe moTpakuBame,
Oamr kao u punynmjapHuM obe3oehemem. Mnak, Hauesno CrielujatHOCTH ce cMaTtpa
ouyBaHHMM, Oyayhu na ce y perucrap Mopa yIucaTH HajBulie Moryhw W3HOC
Oymyher mmm ycnoBHOr moTpakuBama. Jlajbe, kKama je ped o 3ajeqHHIKOM
OJICTyTIaky OJ1 Hades1a O(UIIMjEITHOCTH - OCHM CYJICKE Mpojiaje onTepeheHe cTBapH,
JI03BOJbEHA j€ M BaHCYJCKa Mpojiaja 00jeKTa PerucTpoBaHe 3aJiore, IITo je K/by4Ha
HpeaHOCT 00a 0Ba MHCTHTYTA y CaBPEMEHO] TP)KHIIHOj Tpakcu. KoHauHo, Haueno
aKIECOPHOCTH j€ jeIMHO 3aJI0KHOIPABHO HAYENO KOje HEe BAXKHU | 32 GHUIYIHjapHU
TPEHOC CBOjHHE (IIITO j€ jeIHO O IhErOBUX CYIITHHCKHUX 00eNeKja).

3 Bupern: Baur, F., Stiirner, RSachenrecht ehrbuch des Sachenredktiinchen, 199%p.
515;J1asuh, M., Ilpasa peantoe obesbehersa, Hum, 2009,ctp. 158.

87 Bunern: wi. 73P3.

341, 393P3.
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6. lletom uM je 3ajemHrdku U o0jekar onrepeheHor mpasa: 00a ce yriaBHOM
3aCHMBAjy Ha TOKPETHAM CTBAPHMA’ - PErMCTPOBAHA 3a0ra HCK/bYYHMBO, a
bynyumjapau npeHoc cBojure mperexHo (Hop. y npasy Llpuae I'ope u Xpsarcke
(GumynmjapHO ce MOXKe ONTEpPeTUTH U HemokpetHocT). OcuM Tora, mpeaMer ooe
rapaHIije Mo)ke OMTH U TeHepHYKa, 3aMEHJbHBA, 30MpHA CTBAp, pOOHHM Jarep, 4aK
n Oynyha cTBap, a MOTEHIMjATHO ¥ MMOBHHA (uayIHjaHTa (a HE caMo TI0jearHO
MMOBHHCKO T1pago).”*°

7. Y oba ciyuaja je onrepehena crBap (Makap MHHIMjaTHO) Tyha u TO (IO
NpaBWily) y CBOjHMHHM Jy)KHMKAa W3 TJIABHOT, peaiHo o00e30eljeHor yroBOpHOT
onHoca. OBO MPABUIIO CTPOTO BaXKK 3a CTBAp KOja je 00jeKaT perucTpoBaHe 3ajore,
KOja je KJIaCHYHO OIPaHWYeHO CTBAapHO mpaBo Ha Tyhoj ctBapu (ius in re aliena),
JIOK 3a (UIyIIHjapHA TIPEHOC CBOjUHE TO HE MOkeMo Oe3pesepBHO pehn. Hamwe,
npeaMer uayimjapHor onrtepehiema je cTBap Koja je SKOHOMCKUA y CBOjJHHH
Jy’)KHHKa-(QuIynmjanTta, a (GOpPMaTHOIIPABHO y CBOjHUHH MOBepHOLA-(HUIYIHjapa,
IITO je MOCIIEANIIA Ay TEHTHYHOT CaIPKUHCKOT LieTIaka CBOJUHCKHX OBnanmhemha Ha
J(Ba JIUIIA.

8. OBa nBa mpaBa ce Mory (Ha4esHO) O3HAYMTH M Kao IpaBa Kopuinhema
crBapu. Hanme, 3amorozasary Kosi perucTpoBaHe 3ajore, Kao ¥ (GUIyIujaHT TOKOM
Tpajamba oOfHOca 00e30ehema OocTBapyjy EKOHOMCKE KOPHCTH O]l pPealTHoO
ornrrepehene cTBapy, Koja ocTaje Y lMXOBOM HEMOCPEAHOM TIOCeIy, HITO 3HA4YH Jia
OHH MOTy y Mel)yBpeMeHy M3BIaunTH pa3inauTe KOPUCTH O e, IpUBpehuBaTu n
THUME OJIAKINIATH CBOjy OTIDIAaTy 00e30eheHor morpaxuBama. Tume je monoxaj 0de
CTpaHe OJIaKIIaH — 3aJjoronpumMary/puayimjap He Mopa 30pumbaBati onrtepeheHy
CTBap, a 3aj0roasary/GUAyIMjaHT je Y TOBOJbHHjOj] EKOHOMCKO] TO3HIMjH, Te he
OpKe M JIaKIle OTIUIATHTH JIyT, IITO je Y MHTepecy 00a KOHTpaxeHTa.

9. O6a oOe30ehena morepuona - 3ayoronpumai; U GUIyLHjap Cy APIKAOIH
(HerocpeHM /WK TIOCPEIHU), T€ Y)KUBA]y NP)KABUHCKY 3allITUTYy W MPABO Ha
caMoIIoMoh, Kao ¥ MpaBo Ha IIETUTOPHY 3AIITUTY CBOjHX CTBApHHMX IpaBa.

10. 3ajerHNYKY je yBeK /€0 Caap>KHHE OBHX MPaBa, a TO je BPLICHE NPUTHCKA
Ha Jy’)KHUKA J]a UCIIYHH JIyrOBaHy npectaiujy (T3B. cTaTnuHa ¢asa y ooe3zdehemy
MOTPaKHBabHa).

11. O6a npaBa CBOM TUTYJapy TapaHTyjy ¥ NPaBO HAMHUpPEHA U3 BPEIHOCTH
onrepehieHe cTBapH y3 NPBEHCTBEHHU paHr (T3B. quHamMu4Ha (aza). Haume, oba oBa
npaBa je (mo mpaBminy) Moryhe peaqm3oBaTH TEK IO JOCIEIOCTH FbHMa
00e30eheHor moTpakMBama, y3 MPETXOAHH H300p HAYMHA HAMHUPEHA TyTOBAHOT U3
BPEAHOCTH Te onTepelieHe CTBapH (a He U3 LETOKYITHE HIMOBHUHCKE Mace y)KHHUKA).

%9 Buue o 30upy ctBapy, Oyayhoj cTBapw, MpUnalyMa 1 MI00BUMA 3aJI0KEHE CTBAPH Kao
00jeKTy perucTpoBaHe 3ajore Buaetd ko Temmh, H., Pecucmposana sanoea, beorpan, 2007,
crp. 138u nasee.

400 objextivMa (rTyIjAPHOT PEHOCA CBOjHHE (C HAPOYNTHM OCBPTOM HA HEMAUKO TPABO)
BuzetH Bute koxa: Crojanosuh, /1., [Tauhesuh, b., Has. deno, ctp. 219u nasee.
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[MocneanyHo, CIAMYHOCT je W HavedHa 3a0paHa WHHIMjaTHOr yrosapama |ex
comissorid:*

12.V creuajy myxHuKa 00a MHCTUTYTa (HAYEITHO) UMAjy JICjCTBO Pa3IydHOT
npaBa, Koje omoryhaBa wm3aBajame onrtepeheHe cTBapy W3 HMOBHHCKE Mace
BJIACHMKA M TAPaHTYjy 3aCe0HO HAMUPEHE.

13. O6a mpaBa cy y (QyHKIMjU TPETSKHE 3alITUTE MHTEpeca obOe3deheHor
MOBEPHOLIA, jep Cy CPEJCTBO T0jauyaBama HEroBe MpaBHE MO3UIHMjE H OCHTYpama
HaIuIaTe MoTPAKNUBaKHA.

14. O6a wWHCTHTYTa KapakTepuine MOTyNHOCT BaHCYJICKOT HaMHpEHa
(KOHKPETHO, TO 3aBHCH O CTaTyca 3aJOrolnpuMila — Kao (HM3UYKOT MM MPaBHOT
JIAIIA — TIPUBPEITHOT Cy0jeKTa).

15. Kao 3ajeqHuuka KapakTepUCTHKAa CE MOXKE O3HAYUTH U, IPHBPEMEHO
Tpajame” 00a wuHCcTHTyTa. HavenmHo, oba mpaBa wuMajy yiory obOesoehema
MOTpaKMBamka, IITO 3aMCTa WHCHHYHUpa MOTEHIMjatHO Kpahe Tpajame. MehyTtum,
¢dumyja Moxke y 3aBUCHOCTH OfI JKeJba U rmoTpeda GumyijanTa u puaynujapa u3
YCJIOBHE, TPUBPEMEHE W CaJIpXKMHCKH OTpaHMuYeHe - Jla Tpepacte y ,MpaBy"
CBOjUHY JOTaaIImber Ghuayimjapa (MoBepeHuKa).

5. Paznuke nsmehy perncrposaHe 3anore
n comayumjapHor npeHoca CBOjuHe

Ha ocHOBY mpeTxXoiHO aHAIM3UPaHUX KAPAKTEPHUCTUKA OBA J[BA MHCTHUTYTA,
YTUCAK je Ja - YIPKOC MOjeIMHIM CIMYHOCTHMA, pa3iiuke u3Mmel)y perucrpoBane
3aiore ¥ (UIYNUjapHOT TPEHOCA CBOJUHE  JIEPUHUTUBHO IIOCTOj€ U HHCY
ManoOpojHe.

1. PeructpoBana 3ayora u (uaynvjapHu IPEHOC CBOJHHE MPE CBEra, HEMajy
3ajeTHIYKH , KOpeH", MaKie, HU MpUOIIKHY TyXXHHY MpaBHe Tpaauimje. Hanme,
GbumyMja qaTrpa jour U3 pUMCKor mpasa (mpeteda joj je 38. fiducia cum creditore
contractd, a eruMornouikn natupa ox peun fides® mro o3HauaBa moBeperse
CTpaHaKa, Kao MpeIyclIoB 3akibydema mpaBHor mocia. Ca Jpyre crpase,
peructpoBaHa (Oe3p)KaBHHCKA) 3ajora j€ HOBHjer MOpeKiia, HacTala je Kao
noTpeda caBpeMeHe EBpOIICKE TPHBPEAHE MMpakce 3a 3alarameM 0e3 MpeHoca
nocera ¥ TO HE3aBHCHO OJI HAPOUHMTOr TMOBEpeHa cTpaHaka (jep oBme ce ,He
NPEHOCH BHIIE HEro IITO Ce YHCTHUHY XTeNO®, Ia OMAacHOCTH O M3WIpaBamba
HOBEpEHba U 31I0YNOTpede Hema).

“1 O moryliHOCTH HAKHAJHOT yroBapama KOMHCOpHe Kiaysyrme Buaetd: Crojanosuh, JI.,
[MaBuhesuh, b., #as. deno, ctp. 230.

“2 Bume o npaBima 1 oGaBe3ama (rtyIjanTa i GrUIyLMjapa y cTedajy cayropapada BHICTH
Bue kox: Jlasuh, M., Peghopma 3anoscnoe npasa. . .,ctp. 85.

43y ocrou peun fides,on koje moTuue HazuB GuyIja je nOGeperbe cayroBapaya, Ha KOMe
0Baj MHCTHUTYT W JaHac nounBa (ocehaj MopaiHe 00aBE3HOCTH) U TIOIITOBAE JATE H3jaBe
BOJBE Y UHjy C€ HCTUHHUTOCT Bepyje (Kao M y pUMCKOM MPaBy).
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2. Objekar UM je JOHEKJIE Pa3IM4MT. HauMe, PErHCTpPOBaHa 3aJiora je BHUI
o0Oe30ehema Koje ce 3acHMBa Ha MOKPETHUM CTBAapHMa, ajld M 3HATHO IIMpE — U Ha
npasuma (mpema 3P3). Hacympor Tome, humyrimjapHu MPEHOC CBOjHHE je MPaBo
KOje ce TPaJWIIMOHAITHO Be3yje 3a CTBap Kao 00jeKar, JOK HHCTHTYT QUIYIHjapHOT
HpeHOca MOTpaKKBarba MapajenHo (1 He3aBucHO) perynuiry Hopme 300 (jep je
ped O pelaTMBHOM, OOJIMTAlMOHOM TMpaBy, a He cTBapHoM). OcuM TOTa,
perucTpoBaHa 3ayora je npaBo ooe30ehema Koje ce MOXKe 3aCHOBATU MCKJbYUHBO
Ha TIOKPETHOj CTBapu (HE M Ha HEMOKPETHO]), 0K (HIyIMjapHU TIPEHOC CBOjHHE
uMa paznmuuTo AeduHHCAaH oO0jeKaT y TIOjeTMHMM peryiaThBama. Tako, y
Hemaukoj je ¢uaynujapHu mpeHoc cBojuHe MOryh HMCK/bYYHMBO Ha MOKPETHHUM
CTBapHMa, Kao U y 3akoHo/1aBcTBY CIIOBeHHje, JIOK je y IPYrHM peryiatuBama (Ip.
npaBo Xpsarcke, Llpue T'ope, pereme nomaher Harpra) meroB objekar mmpe
onpeler —na Moxxke OMTH 3aCHOBAH M HA HETIOKPETHOCTUMA.

3. Turymnap perucTpoBaHe 3aJlore HeMa HENOCPEAHY JP)KaBUHY 3aJI0KEHE
CTBapH TOKOM Tpajarba 3aJI0KHOMpPABHOT ojHOca, Beh camo mocpenny (uako ce
0Ba] HMHCTUTYT TPAIMIMOHAIHO O3HA4YaBa Kao «Oe3IpyKaBHHCKA 3aJ0ra»), jep
onrtepeheHn 00jeKkaT YBEK OCTaje y IOCely 3ajlorojiaBiia. PerucrpoBaHa 3amora
JaKie, Oe3n3y3eTHO OCTBapyje IMyONMIUTET - IMyTeM yImca 3aiore y rmocebaH
peructap (KOjH je KOHCTHTYTHBHOI KapakTepa), HAJIMK XUIIOTELH, Kao 3a0KHOM
npaBy Ha HermokpetHocTuma. Ca npyre crpaHe, GUIyLUjapHA MMPEHOC CBOjUHE Y
CBOM TpaJMIMOHATHOM pPyXy (HACTaJOM y HEMauKoj MOCIOBHOj MPAaKCH) jecte
Takohe Oe3npkaBUHCKO 00e30ehermne, au ce He yIicyje y IoceOHe jaBHe PEerucTpe,
mro Takohe mMa oxpehene mpemHoctu. Ctora He UYyAM ONpeNesbeHE TBOPIA
nomaher Hampra fga ykibydd y CafpKHHY OBOT TeKCTa 00e BapujaHTe
¢unymmjapaor obezdehema, pamu kopuimhema pazmmauTx OeHeduTa U TO —
PErUCTPOBAaHM W HEPErMCTPOBaHW MojanuteT. IIpBu 00MK je Oe3mp)KaBUHCKO
00e30eheme, jep ymuc rapaHTtyje myONUIMTET U 3aIITUTY IpaBa oj Tpehux Juia,
JIOK je APYrH MOJAIMTET HEPEerucTpoBaH, a Jp)kaBuHA (UIymmjapa ocTBapyje
yrory my6nururtera.*!

4.V Be3u ca CTUIAkEM Jp)KaBHHE TUTYJIapa OBHX JIBE]Y PEalHUX TapaHIiuja,
pa3fKa TOCTOjU M y TOIJIeAy TPEHYTKA OCTBAapema IpaBa Ha IP)KABHHY. KOJ
(umyMjapHOr TpeHoca CBOjHHE Taj TPEHYTaK Moxe OuTH paHuju, oapeheH Beh
MOMEHTOM HACTaHKa OBE peajiHe rapaHiuje (Ko HEeperMCTpOBaHOI MOJIAIUTETA,
Kao apyKaBMHCKOT 00e30ehjersa, mpeMa pemierby Harmpra), a KOa perucTpoBaHe
3aJI0re — Taj TPEHyTaK je KacHWjH, TeK IO JIOCIENOCTH MOTpaKhBama (IITo je
npenusHo oapehero y 3P3).

5. INoteximjanHo je pasnmuuuTa U mojena opiamhema u obaBe3a (pasnuka y
CaIp)KMHM TpaBa — Jp)KaBWHA, KopuIheme W NpHOMpame IUI0NOBa, Ha H
pacriosiarame) 3aJI0ronpuMIia M 3aJ0XKHOT Jy)KHUKA y OJHOCY Ha (uaynujapa u

44 Bunern: un. 633u 634Hampra.
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duayrmjanta®, mTo 3aBrcH o MoaTMTeTa (BHIYIIMjAPHOT IPEHOCA CBOjUHE KOjH
npenBuh)a  KOHKpPETHH  3akoHOmaBail  (0e3mp)KaBUHCKO WM JIPYKABUHCKO
06e30eheme).

6. PeructpoBana 3zamora je TrapaHIdja YMjd C€ IYOJHIUTET HCKIBYYHBO
OCTBapyje yNmHCOM Yy Toce0aH jaBHHM perucrap, Te je IMpaTd IpaBoO CIEI0Bamba
(maxite ¥ HECIIOPHO arcoONyTHO JEjCTBO €rga omnes Hacympot Tome, TOIITO 3a
bumylmjy ynuc OBOr MpaBa MOXe M Ja u30ocTaHe (y T3B. HEPErHCTPOBAHOM
MOJIAITMTETY), Ta/Ia j€ CIIOPHO JICjCTBO €rga OMBSOBOT PaBa U HEroBa MEeTHTOPHA
samTuTa (QUayrMjapHO TpPEHETa CBOjUHA INTHUTH CE IO IMPaBHIY, MOCEOHOM
00JIUTaIIHOHOM TYKOOM).

7. JemHO 3aI0)KHONPABHO HAYeJNO je 3Ha4yajHa OJUIMKA PETHCTPOBAHE 3ayore,
v He W QyAuIMjapHOT TIOPEHOca CBOjUHE, a TO je akiecopHocT. Oumynmja ce y
JOKTpUHE® KBATH(UKYyje I Ka0 HeaKLEeCOPHO CPeacTBO 0be3deherma Him Kao
KBa3MAKIECOpHO. Mmak, MexaHW3aM TOCTH3ama aKIECOPHOT JIejCTBa KPEHUPaHOT
¢unymmjapaor obe3dehema je ocoOeH: ocTBapyje ce TmyTeM moceOHOr
O0JIMTAIIMOHOT CIIOpa3yMa, KOju KpHje Kay3y oOaBe3uBama W 00aBe3y YCIOBHOT
noBpahaja Qumyrmjapre (momesbeHe) CBOjuHE. AKO (HAyLIHjap paCIoNaxe
(UIYIIMjapHOM CBOJUHOM CYIIPOTHO 3aKJBYYEHOM OOJHTaIiOHOM CIOpa3zyMy
CTpaHaka O CBPCH OCHT'yparsa, 3JI0YIOTPeOHO je CBoje MpaBo, a caBecHo Tpehe suie
MOCTaje BIAacHUK notan (uayinmjapHo onrtepehieHe cTBapH, MOK (QHIYIHMjaHTy
npeocTaje caMo MOTYhHOCT yTyKema M 3aXTeBambe Ha/I0KHAIE NPHINbEHE IITETe
(oOmuranMoHONpaBHH, a He CTBAPHOIPaBHU 3axTeB). OTy 3aKibydak 1a Gpuaynmja,
(hopMaiHO MOCMATpPaHO, 3HATHO TpEBA3HIIasH IbeBe obesbehema’’; omrepehena
CTBap je QuayImjapHa CBOjUHA, IITO j€ Makap Ha MPBH MOTJE], YHHHU IIPABOM Ca
CHAKHHjHM TIPaBHHM JIEjCTBOM OJl PErHCTpOBaHe 3ajore.”

8. Paznuka noctoju 1 y HaUMHY TIpecTaHKa OBa JiBa MHCTUTYTa. Hanme, Mojayc
MpEeCTaHKa PETHCTPOBAHE 3aJI0TE j€ UCITHC U3 JaBHOT PETUCTPa, JJOK YITUC M HCIHC
HE MOpajy OWTH HAUYMHU CTUIaka, HU TpecTaHka (UIyIHjapHOT IPEHOCa CBOjUHE,
HHUTH FETOB WCKJbYYMBH HA4YMH OCTBapHBamba ITyOIWIMTETa, HM3Y3eB Kaja je
o0jekat 00e30ehema HerokpeTHa CTBap.

4 Jlerassnmje o npaBuMa u obaBesama (uayIwjanTa 1 Guymmjapa Braern: Muhosuh, M.,
Caspemena cpedcmea peannoz obesbeherba banxapckux kpeouma, 300pHuK panosa. Cpouja
u EBporicko nipaso IV, Kparyjesar, 1999-2000¢tp. 278-281.

“5 Jleo moKTpHHE OBaj MPAaBHH [I0CAO OLIEHsYje KA0 HECYMILHBO Heakyecopan. Bunern: Jessel
Holst, C.,nas. uranax, ctp. 90. Jipumuxom pegpopme Crosenuja u Xpsamcka cy ce c6ecHo
onpeodenuie 3a ysoherve Quoyyujapre ceojure kao cpedcmea obesbeherva u HeaKyecopHos
npasa, nopeod Oe30PHCABUHCKO2 3AN0ICHOS NPAsa Kao akyecoproz cpeocmea obesoeherna”.
OBo muTame je y NOKTPHUHHU HIaK criopHo. Yu. Jlasuh, M., Pegpopma 3anooicroe npasa..., ctp.
84.0gaj ayTop 3axspyuyje 1a je GUIymHjapHu 1Mocao ,,y CYIITHHH aKIecopaH".

47 Crojanosuh, /., [TaBuhesuh, b., Has. deno, ctp. 22.

“8 TTasuhesnh, A., [Jejcmeo, saumuma u npecmarax QuoyyujapHoe npeHoca ceojune npema
Haypmy 3axonuxa o ceojunu u opyeum cmeapruum npasuma Cpouje, 360pHUK pamoBa: XXI
BEK - BEK yCIIyra U Y CITy>KHOT TipaBa, Kib. 13,Kparyjesary, 2022 ctp. 59-78.
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9. Ceojuna Ha omnrepeheHo] cTBapu je y pykama pa3iIMuUTUX THUTYJapa.
Haume, yciioB 3acHHBaEa perncTpoBaHe 3ajore je 3anarate Tyhe (IyKHHKOBE)
CTBapH; a HACYMpoOT ToMe, GHUIYIIHjap UMa npaBo ooe30ehema GopmaaHo Ha CBOjOj
cTBap (koja My je GrIyIHjapHO IIpeHeTa y cBojuHy).*

10. 3a pa3nmKy on perucTpoBaHe 3aiore, Koja HECHOPHO CliaJa y TpyIly
arcoyTHHX, CTBAPHUX IpaBa U TO OrPaHWYEHNX CTBAPHHUX IMpaBa Ha Tyhoj cTBapw,
KOHKPETHO — Yy TPYITy 3aJI0KHUX TIpaBa, MpaBHy NPUPOLy (QumylrjapHOr mpeHoca
cBOjuHe JOKTpHHAa oxpehyje kao crnopro mmrame.”® YV nomahoj M cTpaHO]
JIOKTPHHH TIOCTOje Pa3INumTe TeopHje,”” Kojuma ce QUIyIHjapHH MPEHOC CBOjHHE
03HauaBa Kao: MOJAIUTET CBOjUHE, 3aTUM, Kao BPCTa 3aJ0’KHOT TIPaBa, Kao peajHa
rapaHigja SUi generiSmig Yak Kao mpaBHa Moh, NPaBHO CTame H 1p. Tako,
TI0j€IMHYU ayTOPH TOBOPE O: JIBE MapaJieHo rnoctojehe CBojuHe Ha CTBAapH, HacTaie
renameM jeare (mormyT trusta) aHrmoamepuukor mpasa; o ,MIPaBoj” U ,,HEmpaBoj”
CBOjUHH; O JIB€ CYKIIECUBHE CBOJUHE — ,[IPETXO/[HA W TOTOMmA" WIH ,TIOBEpEeHa U
OUeKHMBaHA CBOjUHA"; O ,HWYHMjeM IpaBy  Ha oapeheHo Bpeme; o ,may3um y
WMOBUHU" WM ,3arpalleHo] CBOjuHM®, Kao OecCyOjeKTHOM CyOjeKTUBHOM
rpahjaHcKOM MpaBy; O ,CTBApHOM MpaBy Ha 4YeKame'; O ,[PaBHOj MOhM Koja ce
MOJKE TIPETBOPHTH Y ,TIPaBy" CBOjHHY, O HHCTHTYTY MEIIOBHTE NpaBHE TPUPOIE
Ha rPaHHIM MaTePHjaTHOT U MPOLIECHOT TIPaBa; U O CBOJUHH CyH T'eHepHC.

11. Jlok je peructpoBaHa 3ajora y BehMHM perynaThBa JaHac
WHCTUTYIIMOHAIIM30BAHO MpaBo 00e30ehema, GUIylujapHd MPEeHOC CBOjUHE U
JlaJbe TI0 MpaBWITY (DYHKIIMOHHMINE Ka0 HEepeTyIIHCcaH y mpornrcuMa BehrHe 3eMasba,
Il WIMaK JOMyITeH y mpakcu.”” Takea je cuTyanmja mpe cBera y HeMadykoM U
IIBAjIIAPCKOM TIpaBy, Koja Beh TpaJullMOHAHO TPHMEHYjy OBaj HHCTHUTYT W
KOj¥Ma peryJiaThBa UCTOT HUje HU MoTpeOHa, 300T HU3a MpaBuiia Koja je u3rpaiiia
TaMoOIlIka TOCJIOBHA Tpakca. Mmak, u3Bectan Opoj perynaTvBa ra je MociembuX
JICLICHUja MIaK PEeryjincao 3aKOHOM Y IWJBbY 3allITUTE TPaBHE CUTYPHOCTH, IITO
CMaTpamo JI00pUM KypCOM.

4 Tako 1 Byposuh, Jb., nas. deno, ctp. 825.

%0 Crojanosuh, JI., Cmeapro npaso..., crp. 303.Mnak, 0 HBHXOBOj GIHCKOCTH Ca 3aII0XKHIM
MPABOM CBE/IOHUH IPABUJIO O CYINICHJIMjapHO] MPHUMEHH HEKHX OJPEIOH 3al0KHOI IpaBa M Ha
buaynMjapHd TIPEHOC CBOjUHE. Y XPBAaTCKOM MpPaBy OBO MPABWIO j& EKCIUTHI[UTHO
npeasubeno y wi. 297 |l.Bugern Bumte kox: Jessel Holst, Cugs. uranax, ctp. 90.

> Paomuth, A., Qudyyujapuu nperoc npasa ceojune — jedna wm euwe cojuna?, CTpanu
npaBHK KUBOT, Op. 1/2019,ctp. 16. Smith, L. D.Trust and PatrimonyRevue Générale de
droit, 6p. 2/2008,ctp. 379-403; Webber, HKreditsicherheitenPU: Beck, C H1994,ctp.
147; YymumoBuh Xepu, E., nas. unanax, ctp. 236; Memuh, 1., Quoyyujapru npenoc ceojume,
Topunimak Dakynrera npaBHux Hayka, 2019/9 bama Jlyka, ctp. 24;J1azuh, M., [TnaHojesuh,
H., nas. unanax, ctp. 512.

®2 HauenHo, y (paHIycKOM TpaBy ce (HIyIjapHu TPEHOC CBOjHHE y CBPXY 00e30ehera
cMatpa HeJ03BOJBEHHIM, HaKO Ce Y JINTEpaTypH yKasyje Ha MocTojame T3B. Contre-lettrey u.
1321®0173. Bugeru: Jlazuh, M., Peghopma 3anoscroe npasa...,ctp. 85.
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6. 3aksbyuyak

OuaynmjapHd NPEHOC CBOjUHE TIPENCTaBba ofpa3 Cjio00Je yroBapama,
ayTOHOMHj€ BOJbC M Hayelda JMCIIO3UTHBHOCTH Tpa)aHCKOT TpaBa, a HEroBa
adupmMaIja y caBpeMeHIM YCIIOBHUMA je TOCIeAnIia 0Co0eHe (PU3NOHOMHU]E U CBE
Pa3HOBPCHUjUX (YHKIMja OBOI' HEOOMYHOI MHCTUTYyTAa. Mako je MmoHWKao jour y
PYIMCKOM TIpaBy, OH j€ MPEeoOIMKOBaH y CaBPEMEHO] HEMAUKOj ITOCIOBHO] MPaKCH,
na O JTaHac Moveo CBE BHIIE Ja MONPHUMa MHCTUTYHOHAIN30BaHH oOimK. OH je
pactpocTpameH HapOYMTO y 3eMJbaMa Yy TPaH3UIIMjU, KOje Tparajy 3a HOBHM,
(IIeKCMOUITHUM CPEICTBUMA KPETUTHPAka U aKTHBUpama TPKUIIIHE TIPUBpEJIE, a
y HCTOBPEMEHOj IOTpa3H 3a BehoM MpaBHOM curypHomihy.

Kana je y muramy nomahe crBapHO mpaBo, mpaBa peanHor obe30ehema
MOTPaXXMBamka je MOTPeOHO pedOpMHCATH, IITO Ce HAPOYMTO ONHOCH HA HOpME
KOje HEeJOBOJFHO Mpenu3Ho ypelyjy wim yornTe He ypel)yjy mojequHa aTHumiaHa
cpencTBa peanHor obe30ehema MOTpakuBama, MOMYT y paay aHAIM3UPAHOT
MHCTHUTYTa GUIyIHjapHOr TpeHoca cBojuHe. Kama je peu o Oymyhem cprickom
rpahaHckoM mpaBy, aBa Jnocaja u3paljeHa mpemiora mnpensubajy pasnHyuTa
pemema. Tako, Ilpemnauprom I'pahanckor 3zakonumka CpOuje QumynujapHO
00e30eherme HHUje HOPMHpAHO, 3a Pa3NUKy Of paHHje u3paheHor 3aKOHCKOT
npesyiora - Harpra 3aKoHHKa O CBOJUHM | IDYTHUM CTBapHUM IPaBUMa, IITO JPYTO
MIOMEHYTO pelIeHkhe YMHH HeYNOPEINBO HHOBATUBHU]UM U pa3pahenujum. bume je
1O NIPBH ITyT y JoMaheM IpaBy u (pOPMaITHO TPEIOKEHO HHCTHTYIIMOHATN30BAbE
bumyHjapHOT MPEeHOca CBOjUHE y CBPXY 00e30ehema (Ha HUBOY OMIITE 3aKOHCKE
HOpME), IITO OLEHYjeMO Kao 3HauajaH CHCTEeMCKH HCKOpaK, yckiajeH ca
norpebama rpahancke, a HAPOUNUTO NPUBPEIHE TIPAKCE.

YHpKoc YMEHUIN /12 j€ Ped 0 MOJCPHOM U KOPUCHOM WHCTUTYTY, KOjU Jaje
CjajHE pPe3yJITaTe y €BPOIICKO] MOCIIOBHO] MPAKCH, HETOBO €BEHTYAIHO YBOhEHE Y
Cpricko TpaljaHCcKO TMpaBO CMO YCJIOBIJIM TPETXOAHOM TIPOLEHOM Ja je
¢duaynMjapHu MPEHOC CBOJUHE Y JOBOJGHO] Mepu pasnuuut ox Beh mocrojeher
CpPOJIHOT WHCTHTYTa — PErMCTPOBaHE 3aJI0Te, KaKo ce He OM 3aKOHOM JYILIMPAU
WCTH WIN MCYBHILIE CIIMYHU MHCTUTYTH. HakoH y pany aHammsupane pusnoHomuje
OBa JIBa MHCTUTYTA, MOKEMO 3aKJbYYHTH J1a YIIPKOC TIOjeIMHAM CIIHYHOCTHMA (TIpe
cBera y (QyHKIHMjH KOjy BpIIIE), OHH TTOKa3y]jy Pa3IMIUTOCT Y 3HAYAJHOj MEPH.

Pasnmuke Tako mocroje y ciexehuMm cermMeHTHMA: TOPEKITy W TPAAUIUjH
(bumynja je HEYMOpPEAWBO CTapHjH HMHCTHTYT); y o0jekty (bumyijapHo
orrrepehena crBap MoXke OWTH M HEMIOKPETHOCT); Y JPJKaBUHH PeaTHe TapaHIyje
(permcrpoBana 3amora je yBeK Oe3apyKaBHHCKOT KapakTepa, GHAyIHja He HYKHO);
pactiogenn oBmamhema © o0aBe3a wm3Mel)ly TuTymapa rapaHiugje U
3anorozaBua/puaynujanta (pasivka y caapKHHH TpaBa); Y HAYMHY OCTBApUBarba
nyOnirrera (YIUECOM WM JIP)KaBUHOM CTBapH); BPCTOM IETHTOPHE 3aIlTHTE
(cTBapHOMIPaBHA WM OOJIUTAIIMOHONpPABHA); Y HAuelly akiecopHocTH (puayimja je
HEaKIECOPHO WJIH ,,KBAa3HAKIIECOPHO" MpPaBo); y AejCTBY nmpemMa Tpehuma (humyrmja
MMa CHaXKHH]e JIejCTBO, jep onrepehiena cTBap Huje Tyha 3amoxeHa, Beh cTBap koja
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je Beh y cBojunu (uaynmjapa, ma ce TOM CBOJHHOM MOKE U TIPABHO pacrioyiaraTi);
y HayMHUMA TMPECTaHKa, MpeMa HOPMHPAHOCTH (MHCTHTYLHOHATHN30BaHO/
NPETeKHO HEMHCTUTYIMOHAIM30BAHO TPAaBO) W KOHAYHO, Y TIPABHOj MPHPOIN
(MomaMTeT 3aI0KHOT MpaBa, HacIpaM peajTHe rapaHiuje SUi generiy

Ha ocHOBy cBera mpeTxomHO HaBEICHOT, OJHOC M3Mel)y oBa JIBa MHCTUTYTa
MOXEMO OIICHHUTH Kao Jomymwyjyhu, jep je ped o cpeactBuMma o0e30ehema
JIOBOJBHO PAa3MYMTHM, & BHUINECTPYKO KOPHCHHM 3a Oymyhe cpricko rpaljancko
MpaBo, Te OW 10 HAIIOj OIEHH W Tpedao J1a KOEr3UCTUPajy, jep Cy CrIocoOHa Ja
3a10BOJbE PA3HOBPCHE MHTEpece crpaHaka.”> Kowauwo, ¢ 063upoM Ha Tpajyhy
XapMOHM3aIM]y 3aKOHCKUX pelliera Ha HUBOY EBporicke 3ajemnmiie, yBohemeM
¢dumymjapaor obe3behema motpaxkuBama, y3 Beh nocrojehe peanne rapaHIimje —
He camo J1a O ce MpoIMpuIIa rnaiera gomaher mpasa peaiHor ooezoehema, Beh ou
Ce UCTOBpPEeMeHO W jomahe mpaBo yckignuio ca perierseM DCFR-a, xao nemom
T3B. ,Mekor’ mpaBa EY — a koje mapamenHo perymume u Qumynmjy u
PErucTpoBaHy 3aJ0ry.

Aleksandra Pavicevic, Ph.D., Assistant Professor
Law Faculty, University of Kragujevac

DISTINCTION BETWEEN REGISTERED PLEDGE AND
FIDUCIARY TRANSFER OF PROPERTY AS REAL SECURITY

Summary

The subject of the paper is an analysis of theipipgemy of two institutes with
the role of real security of claims, which exishiodern comparative law, namely -
registered pledge and fiduciary transfer of propéar the purpose of real security of
claims. Unlike the registered (stateless) pledgenomable property, which is known
by all modern regulations, including domestic I#he fiduciary transfer of property
is an unusual real guarantee, which is not regulatepositive Serbian law (nor has
it ever been). Nevertheless, this institute hag lmeen familiar with European, and
especially German, business (banking) practice,wadl as numerous newer
regulations. Since the introduction of this insétuwas proposed by one of the two
legal projects drafted so far, which embody tharfuSerbian civil law (Draft Code
of Property and Other Real Rights of Serbia fromd130the author locates the

53 Bunern u o6pasnoxkemse tBopua Hampra u3 2006. Bomuaenwnh, B., [pencemamk pamHe
rpytie, OcHogro o Haypmy cmeapronpagnoe saxonuxa Cpouje uz 2006, Ka HOoBoMm cTBapHOM
npaBy Cpowuje, beorpan, 2007 ctp. 16.
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similarities and differences between the two meatianstitutes, with with the aim of
formulating a final assessment on the expediendygtimiducing this institute into
Serbian law de lege ferenda. After the analysis, dlithor concludes that the
fiduciary transfer of property: in terms of contergffect, object, flexibility,
multifunctionality and non-accessibility exceeds flurpose of a registered pledge,
and with its physiognomy and internal logic emb®dieguarantee sui generis, the
introduction of which would enrich the range oflrgaarantees in Serbian law. After
all, it is the course of modern European natioegislators, but also of supranational
EU law, which is significant due to the need tonmamize domestic law with
European law.

Key words:security rights in remyegistered pledge; fiduciary transfer of
property; shared property.
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